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PHEFACE. 


This  work  fa  desimpH  ♦«     • 

^'«°  to  public  officers  SJlu  ^""^""^  ^^  »^  '«1«- 

of  the  author  has  not  been  1",    !  '''^"^'^^^-     The  aim 
P^->  but  to  illustrL^tJerlltlvT*^"^^^^ 
from  the  English,  American  and  r      J-    "^  "^  '^^''^ 
writers  are  often  unmindll  of !.    .  ""  ''^''''-    ^ext- 

»«ny  practitioners  have  to  de^„H  •  ^'  /"^'  '"^  that  very 
tbe  Jaw  as  expounded  i;Tbf;^!^'  ,^  fj«^  — ,  upon 
««%  «  this  so  in  the  UnitJ^Tt  J  '""''''''•  ^«P- 
"umber  and  cost  of  the  law  ^!l  ^''  "^^'^'  ''^'^  to  the 
ewed  to  have  them  aTl  T2  \T'*"°'' *^''*  »« 
I'bwry.     Bearing  this  in  min^  '5'^'^""  °^  ^»  Private 

to  state  the  law  wUh  suci  de^^l^  T'T'  """'  ^  ""^e 
tjat  it  can,  to  a  satisfalr^  ji!"*^  "A""^""^  «^  >»'"tration, 

the  work  it^if,  withortre;^^::^"*'  ^f  *he,«d  ^-» 

ported  decisions.  *^  **^  resorting  to  the  re- 

The  text  will  frequently  be  fon«^  •  * 

batim  quotations  fZ  the  re^^^th        T"  "^  ''" 

«»'tted,  offers  a  twofold  adr^^    T^xs  -neth,,,  it  is  sul. 

possibility  of  misconstruimrThlT  "  ^"*  P'"**'  the 

iudge,  by  paraphrasingXTs  avoi  T"^  ^^  »  -"«  <>'  « 

^-?::;''«-^-4rm:asrof  JhoX^"^'  it  im- 
Furthermore,  as  this  is  a  pioneer  tr^uf  ^' 
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tiuns,  there  is  good  reason  why  it  Bhould  expound  the  subject 
in  it8  entirety  and  fulness. 

The  author  also  would  remind  the  reader  that  this  book 
was  not  written  for  any  particular  jurisdiction,  but  for  all 
coinnuinities  whose  systems  of  jurisprudence  are  based  u|Hin 
the  English  Cuntmon  Law.  What  may  be  a  settled  question 
in  one  community,  may  be  a  mooted  one  in  another.  Some- 
thing of  merely  academic  or  historical  interest  in  one  country, 
mny  be  of  practical  imiiortaiice  in  another.  A  truism  to  an 
American  lawyer,  whose  intimate  acquaintance  with  the  de 
facto  doctrine  is  due  to  its  greater  elaboration  by  the  wjurf s  of 
his  country,  may  be  but  little  understood  by  members  of  his 
profession  in  other  jurisdictions.  While,  as  just  statfd, 
the  subject  has  received  great  attention  in  the  American 
Courts,  strange  to  say,  there  is  no  English  modern  work  which 
more  than  hints  at  the  existence  of  such  a  principle.  Black- 
stone  speaks  of  de  facto  kings,  Koe  of  de  facto  ritnruing 
officers,  Viner  and  Bacon  state  that  the  acts  of  de  facto 
officers  are  valid;  but  this  appears  to  be  the  extent  of  infor- 
mation that  may  be  acquired  from  a  perusal  of  the  older 
books.  On  the  other  hand,  in  the  digests  of  the  present  day 
the  earlier  cases  on  the  de  facto  doctrine  will  be  found  to  be 
omitted. 

In  these  facts  we  undoubtedly  have  the  true  reason  why, 
in  the  British  Colonies,  the  doctrine  has  been  overlooked 
in  many  cases  where  its  application  would  have  been  an 
easy  means  of  settling  difficult  points  of  law.  The  author  has 
often  been  present  in  court  when  a  whole  jury-panel  would 
be  quashed  by  a  judge  of  inferior  jurisdiction,  because  of 
some  slight  irregidarities  in  the  selection  of  jurors.  He  also 
knows  of  many  instances  of  the  setting  aside  of  official  acts 
of  municipal  officers  who  had  been  openly  acting  for  a  con- 
siderable period,  on  the  mere  ground  that  their  appointment 
<lid  not  conform  strictly  to  the  formalities  required  by  statute. 


PREFACB. 

'«»n  what  h.H  been  said  h.X "'"'''"  "  "'•"*•''«  »«  infer 
"«ntion  it,  there  in  an^  1^,^.7  ''•'  ^^^-^^"'"^  ^^  -t 
^«  oontraiy.  the  legilt'^"'*'  '"''"*""  *"  '^""^  i»-    On 

p^iwit.  -ognitiot  r  rair";^""  '-"•«  -»• 

«n«et«ent«.  however,  impart  no  L  .7  "''  ^"'  ^"^'' 
^^hich  reflate  i.  .ppZ':Z  'Zu.'' f  l''^  P-^ip'- 
"nder  what  circumstaneeH  is  'J.u  ^^  ^''''''  °*«^'- 
-i»«t  is  the  distinction  CwL"  "'"'^'  "^  «-^- 

<»r-what  are  the  ri^htr  d^.T        l";^''  ""'^  "  ^«  f«<=»«  offi- 

o«cer-what  are  ^1:!:^::^":^'''  ''  '  ''  '"^ 
^re  his  rights  and  liabilities  in  I       .  ^'''eties-what 

offiee-when,  whe«,  and  nd "  whTt  "^  '''  '"""'  °^  ^'- 
"e  valid,  and  when  not  Jwhel  T  •T"'"'''""^*'^'  ^^'  «^-t^ 
«-iled  and  when  not-wha  1  !,  ''  ""''  ^  '•""«^-"y 
determine  hia  title-all  these  Z  ^'°^''  P''<«eedi„g8  to 
left  undetermined   and  tn  t  "'"^  °''^"^  «»»'i*'<^ts  are 

«h«-only™eans'of  knowledJ^'T''  ^'  '^'  Practitioner, 
-oemed,  is  a  reference  te;ild  "  '''  ^"^"'^'^  '«^  ■■^ 
«  already  explained,  are  no^fltV'^^'"^"^  °^  -»'i<^''. 
others,  though  digested,  areTne^ TL;,;^^  ^•>-'  -"^'« 
arrangement.  Similar  remarks  T  J  1  ""^  «J«tematic 
en-  to  de  facto  corporations  '     "^  '""'^  ^''^  '^'^- 

t-ies,  as  attested  bv  T  epl  ""^r'  '"  "^^'^^  «-  -«- 
character  of  its  politic  inX'  "^  ^'"^  *"  ^''^  ^^''"'iar 
-PJored.  And  Z  oTe  nS  T'  ''^  ^'''  »>-  '^^  "ttle 
i-t  were  he  to  confine  fa  ^^  "^'^  "^"•'  ^"-  "^  -^'-'v 
discover  the  detailed  pSs  «"  ""''u''^"  *^"'^«'>-  ^ 
--atra^inter^rt-----^. 
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therefore,  mutt  seek  another  field  where  the  track  is  better 
beaten  and  more  light  can  be  obtained.  This  field  is  found  in 
the  United  States,  where  an  unbroken  current  of  authoritv 
pours  its  steady  stream  for  over  a  century.  Here  can  be 
traced  the  evolution  of  the  principle  from  its  first  unde- 
veloped stages  to  the  settled  doctrine  of  the  present  day.  The 
courts  have  gone  on  correcting  early  misconceptions,  making 
certain  what  was  uncertain  before,  expanding  old  principles 
to  meet  the  requirements  of  new  combinations  of  facts  and 
ciroumstances.  The  Canadian  judges  have  so  well  realized 
that  fact,  that  in  many  cases  their  decisions  are  founded 
/  solely  on  American  authorities,  which  they  seem  to  regard, 
and  rightly  too,  as  embodying  the  best  exposition  of  the  de 
facto  doctrine. 

The  author,  therefore,  would  undoubtedly  have  been  justi- 
fied in  quoting  the  American  cases,  even  had  his  intention  been 
to  write  only  an  English  or  Canadian  work.  But,  it  will  be 
found  that  the  English  and  Canadian  decisions  have  been 
given,  as  much  as  possible,  a  certain  prominence  throughout 
the  book.  This  is  not  attributable  to  any  partiality  on  the 
part  of  the  author,  but  simply  to  the  fact  that  any  other 
method  would  have  resulted  in  practically  hiding  the  cases  in 
question  in  the  great  mass  of  American  authorities. 

It  may  further  be  stated  that  all  the  authorities  bearing 
directly  on  the  de  facto  doctrine,  which  the  author  has  been 
able  to  discover  by  persistent  research,  have  been  examined, 
classified,  and  cited.  The  highest  court  in  every  American 
State  being  practically  supreme  in  the  interpretation  of  its 
own  laws,  every  practitioner  is  naturally  interested  in  the 
cases  which  have  been  decided  in  his  own  jurisdiction.  And 
here,  at  the  risk  of  being  pedagogic,  the  author  would  point 
out  how  much  more  diflicult  it  is  to  write  an  American,  than 
an  English,  treatise.    In  the  British  Empire,  a  decision  of  the 


FREFACX. 
_  til 

CoZl^'ZC^,  m"'''"''  ^""""'"^^  «'  t»»e  Privy 

"•^  Whole  e™p.«.  ^^  ;v  ;rhi"  ''r-''  ^^-«''-' 

preme  Court  of  the  United  Stated  i'  '  *"""'°  °'  '^'  ^u- 
•  t,spect.ble  .uthoritj.  for  TZl'  '"  """^  •"•^'""*-'  o"'^' 
Wed  or  disregarded  ..  Vhe  «.urt  T""^""'^  "'^  ^  ^°'- 
fl»d  the  Jaw  throughout  tie  ATeH  n^*'*  ^''«''^°«.  **> 
•-  the  ^porta  of  the  fUe  atruT.H  '?  ""^  '^  ^  «- 
0"-  States,  Diatricta,  and  errkorT'  "^"^  °'  *''«  °"™«'- 

l-tience,  labor.  .„d  ;e.^v  raT^^^^    "  *•■*  ^-"^-E  much 

In  the  laat  part  of  th«  »    C  "  «°<^yclopedia8. 

certain  -bjeeta  l^^'^:^^^^^^  ^^^^^  -  .noise  for™ 
-ong  the  proceedin^ci;^""J7jV'^«  '°  °''"-  ^^'«^ 
rari,  mandamus,  injuncUrL  ''^  ^^'P"''  ce^io- 

of  the  author  has  bT  to  11  '  "r  "■"■'"*^'  '^''«  °Mect 
and  what  ..n^edies  are  not  t  hL"?"*'  "''*  remedies 'are 
of  a  de  facto  officer.  S^Z'':tj:Z!:V''  ""^''""^^ 
chapter  on  quo  warranto^Vn  11?.  ^°  '**"*'*^  *<>  ^^e 
-fulness  in  dai,,  practi;e  S  I  ^r^;!  f  ^^^-^ 
^  specially  appreciated  bv  the  C.!f''^  '"     '^'  "^'^ 

works  dealing  with  extraord.W  1      i'""  P~^^«'°°'  "»<» 
taming  the  English  cases  ,«     7     f  '*"*^'««'  «°d  «>n- 
-Wom  found  in  the  ha^;    A;'**"  *'^  ^'"•^•-  --,  are 
The  inde,  has  beL  I.  ""^'"^  ^^^jer. 

The  date  of  e^e^^JL"  ^^"''"  "  ^*- 

^o^-ious^z;::;^^^^^^ 

author  has  succeeded  o^L  L  'l- '"  T'"'  ^'^^^^^  '^- 
-tended  is  not  for  hi^  to  d^Ve T'  ?"'  '"^^  P-Po-  he 
-faction  of  knowingTh  t  Chi:        V'"''  ^'  ^"^  ^^«  -*" 

---attem^tr^^f:::-!^;:^^^^^^^^^^ 


vili 
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taken.  That  there  are  man^r  iniperfectiona  in  the  book  goes 
without  saying,  for  humanum  est  errart.  With  the  infirmi- 
tiee  inherent  in  our  nature,  to  aeek  perfection,  nut  to  atuin 
it,  is  the  oommon  lot  of  mankind. 


Ottawa,  May,  1910. 
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fioe  under  the  aforementioned  govemmenta  or  bodies,  or  exer- 
oiae  Uwfiuly  existing  o£Sces  of  whatever  nature,  in  which  the 
public  or  third  persons  are  interested,  where  the  performance 
of  such  official  acta  is  for  the  benefit  of  the  public  or  third 
persons^  and  not  for  their  own  personal  advantage.  The  doc- 
trine is  grounded  upon  considerations  of  public  policy,  jus- 
tice, and  necessity,  and  is  designed  to  protect  and  shield  from 
injury  the  community  at  large  or  private  individuals,  who,  in- 
nocently  or  through  coercion,  submit  to,  acknowledge,  or  in- 
voke the  authority  assumed  by  the  governments,  corporate 
bodies,  or  officers,  above  mentioned. 

WhUe  this  definition  may  be  susceptible  of  improvement, 
yet,  we  think  it  accurately  and  sufl^ciently  embodies  the  lead- 
ing features  and  scope  of  the  de  facto  doctrine.  Singularly 
enough,  notwithstanding  the  abundance  of  literature  written 
upon  this  subject  by  judges  and  text-writers,  no  general  def- 
inition embracing  the  whole  ground  covered  by  the  doctrine 
has,  so  far  as  we  are  aware,  ever  been  attempted. 

S  2.  Same  subject— The  first  part  of  the  above  defini- 
tion, as  is  obvious,  relates  to  de  facto  governments  and  de 
facto  corporations;  the  second,  to  the  functionaries  of  such 
govemmentf?  or  corporations,  and  to  ordinary  illegal  officers. 
The  two  classes  of  irregular  officers  are  included  together,  be- 
cause the  same  color  of  title  or  authority  is  requisite  to  con- 
stitute an  officer  de  facto  under  a  de  facto  government  or  a  de 
facto  corporation,  as  is  required  under  ordinary  circum- 
stances.   It  is  true  that  the  functionaries  of  the  first  class 
can  never  become  more  than  de  facto  officers,  however  regular 
their  appointment  and  qualification  may  be,  because  the  of- 
fices they  hold  are  tainted  with  the  same  illegality  as  the  pow- 
er which  gave  them  birth,  or  under  which  they  are  held.    But, 
nevertheless,  were  a  person  to  take  charge  of  such  an  office,' 
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.idemtion!^  ''''  """"  »°^  »«  "Pheld  on  «^  con 

It  must  abo  be  remembered  that  rl«  -  -♦ 
«rf  two  kind. :  th<«e  org.„i«Tfo,  ?'  ^  ^t"  ^'P^™*'""  •" 
«7'.%  denominaterwltL.;  "!? ''  '^^  "'^  ^""'^  ""^ 
«d  tho«,  incorporated  for  prilTj  ^"""""'"^i^P-l," 
Pnvate  de  facto  corporations  ^dlTr^^^^^^  P^r*"'  "^^^ 
not  our  intention  to  deal  in  tT  "'  ^''«^«''  ^^  » 

applicable  to  these  are  "L"  ^^^^^^^  f'^^''  ^^e  Pri-iples 
obtain  in  regard  to  ^0  51^^""*^  ''''^  *^«  '"'«•  which 
«-«!•.  ol^^r^  /;tn!"'''  -'portions  and  their  of- 
««»  discussion  oTTe  de  fal  7:""'''"  ^^  *  consideration 

«coffice.,andin:!:x;o:;:;:;\"^-^r"^^^ 

--Mef.cto,o.ernme:,,anrthttrra^^^^^ 

o^L^frcri:tirb:::r^T^---^ 

P«ct  it  is  viewed     I IZT     °"''^''*  ^'*'"'  ^*"»^-«r  «*• 

;t  would  be  r:tJ:.z:^:z!Z  r  ^"^  ^--' 

hand  into  the  tide  of  th.  „«  *'P^.*  *hem  to  inquire  before- 

would  „««,  b,  „  J^     «'^  ■?^»  .  ^  .tol  w.,,  ie 
"flow  du.i«,  a...  hi,  effld    '„""*'  Porfo^anc.  of  hi, 

'•'»  .he  .up,e„,.™72  it^   T"°'  "  °"*™"7  "  '^■ 
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der  and  quiet  of  all  civil  adminbtration.  Indeed,  if  any  in- 
dividual  or  body  of  individual,  were  permitted,  at  bis  or 
tbeir  pleasure,  to  cballenge  the  autbority  of  and  refuae  obe- 
dience to  tbe  government  of  tbe  state  and  tbe  numerous  func- 
tionaries tbrougb  wbom  it  exercises  iu  various  powers,  or  re- 
fuse to  recognize  municipal  bodies  and  tbeir  officers,  on  tbe 
ground  of  irregular  existence  or  defective  titles,  insubordina- 
tion  and  disorder  of  tbe  worst  kind  would  be  encouraged, 
wbicb  migbt  at  any  time  culminate  in  anarcby. 

Tbese  are  subst  atially  tbe  views  expressed  by  all  tbe  au- 
tborities,  botb  Englisb  and  American.    In  Seadding  v  Lor- 
tmi.^  in  the  House  of  Lords,  tbe,  Lord  ChanoeUor,  dealing 
with  tbe  autbority  of  vestrymen  de  facto  to  make  a  rate, 
Mia.     "With  regard  to  the  competency  of  tbe  vestrymen,' 
who  were  vestrymen  de  facto,  but  not  vestrymen  de  jure, 
to  make  tbe  rate,  your  Lordships  will  see  at  once  tbe  im- 
portance  of  that  objection,  when  you  consider  bow  many 
public  officers  and  persons  there  are  who  are  charged  with 
very  important  duties,  and  whose  title  to  tbe  office  on  the 
part  oi  the  public  cannot  be  ascertained  at  the  time.    You 
will  at  once  see  to  what  it  would  lead  if  the  validity  of 
their  acts,  when  in  such  office,  depended  upon  the  propri- 
ety of  their  election.     It  might  tend,  if  doubts  were  cast 
upon  them,  to  consequences  of  the  most  destructive  kind. 
It  would  create  uncertainty  with  respect  to  tbe  obedience  to 
public  officers,  and  it  might  also  lead  to  persons,  instead  of  re- 
sorting to  the  ordinary  legal  remedies  to  set  anything  right 
done  by  the  officers,  taking  the  law  into  their  own  hands." 

The  language  of  Mr.  Justice  Field,  delivering  the  opinion 
of  the  Supreme  Court  of  the  United  States  in  Norton  vs  SheU 
hy  County*  is  to  the  same  effect.    "The  doctrine,"  says  tbe 


M1861).   3   H.   L.  Cm.   418,   S 
Eng.  L.  k  Eq.  16. 
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public  «d  taLMlr^  '^'         "^  ''"**»'°"  »'  '!» 
lie,  Md  priv.t,  ™rt  J  *"  '•"*'  "'  «^  pub- 

offices  and  in  aDDar«„f  «.        •        -         e^denoe  of    such 

mode  prescribed  by^  theTr  tit^  j  •  ''\  '°  "^"^  "^^^ 
mined.  It  i,  n,an.7esUhr  jr  T'''*"**^  ""^  ^''''^ 
in  ever.  proceedTrtf  .      ~°^""°°  ^«»^d  """It  if 

called  7n  '^::if .''''''  '"^^  ^«-"  *^-  title  could  be 

pictle^^tTiTnt^'A'   '•   '-^^^   doctrine^The 
in  their  .pZ^^  2^'  t  "*'  ''^^""^  *"  "*>*  «>-fi°«d 

andeithertZ^ttr^;r:ir°";'T  °'  °*^-' 
the  world   Hi«w      .  7^  "^'  ''^  »"  t*>e  civilized  nations  of 

ana  «:lfrr;u"^r  o^tir  *t  °^^*'^^'  -^^«^ 

abundantly  establish.  Ct^thfT     "'  "  *"  '^^' 
empire,  kingdom  or  .JT  T.  "  <^^tion.     What 

tbro'n, .  so^:i;n;;tr;:b^:r ''  "^^^  '^^-^  ^-^  ^^« 

holding  under  them,  while  the  affairs  of  Zl^^  T 

their  control  were  tn  h«  «  k»  ,  ®  ****®  ^'^  ""der 

trol,  wer«  to  be  subsequently  declared  null  and  void, 

409;  H.rb.ugh  v.  W  nL  agJaT      .^h"'  '??!  ''•'•*^  «»**«'  v.  aS-' 
«  Ma  327;  Peter.ne.vs  Stone  '  '""^'  *«  ^'^^  «•  «8. 
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there  would  be  no  end  of  oonfuiion,  and  the  iwtontion  of 
the  lawful  power  would  be  wone  than  the  tuurpation. 

Thew  viewa  are  tenelj  and  eloquenUy  Uid  down  in  an 
American  ca«e,«  where  it  ie  said :  "It  ie  a  fundamental  maxim, 
not  of  the  law,  but  of  civilized  eociety,  that  the  acta  of  ofBcen 
de  faeto  art  valid.    Without  it,  there  would  be  no  teeurity  for 
life,  or  liberty,  or  property.    It  took  form  and  shape  in  a  aUtr 
ute  in  the  time  of  Edward,  a<  to  the  rights  of  a  king  de  facto, 
but  its  foundation  was  beyond  that.    Without  the  rights  of 
de  facto  govemmcnto,  who  would  recognize  the  Norman  tiUes 
■gainst  the  Saxon  ba-x.ns  t    Who  the  varying  righta  of  York 
and  Lancaster,  or  Tudor  and  Planlagenet,  of  king  and  com- 
monwealth, and  kings  again,  of  Stuart  and  Orange,  or  Stuart 
and  Brunswick  ?    Where  would  you  find  your  resting  place  in 
the  history  of  civilization?    In  the  Roman  empire?    In  its 
Gothic  conquerors?    In  the  house  of  riarlemagne ?    In  that 
of  Hughes  Capet!    In  the  Bourbon  or  the  Bonaparte ?    The 
kingdom,  the  republic,  the  empire,  the  kingdom,  the  republic, 
the  empire  again.    In  1789,  in  1798,  in  1800,  in  1816,  in 
1848,  or  in  18821    When,  where,  and  kow,  would  you  base 
your  rights  de  jure  ?  Brandenburgh  rises  on  the  ruins  of  other 
houses,  as  Hapsburg  before  it,  and  will  fall  again,  as  Haps- 
burg  has  done.     The  history  of  the  world  is  the  history  of 
kingdoms  and  empires,  and  civilizations  de  facto,  becoming 
de  jure,  because  they  are  de  facto."  • 

§  5.  Historical  sketch  of  the  de  facto  doctrine  in  Eng- 
land—  The  de  facto  doctrine  originated  in  England  cen- 
turies ago.  and  sprang  into  existence  as  soon  as  circumstances 
arose  calling  for  its  adoption  and  application.    This  is  asser  - 

«Orifflii'«  Cue  (1869),  11  Fed.       (I8M),  2  Cold.   flWn.  >   «uc   ai 
C«.   (No.  5.815)   p.  7.  imiie.  87ir  ^         '  " 

•See     alM     Ward     y»     SUte 
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•i  h  an  American  judge,  who  remark.  •    "Tl.. 

"  wlation  to  de  facto  officer.  hIT-!      .        *  ~"""°°  '■* 

W"  there  laid  uponTfotdaln     V  1*^"  '"  ^"*'"'''  «' 

Year  Book,  a.  Ur  ba^k  LT431  H      u  "^  *"  '"""^  «''  »''« 
*  A'cm<«.„..r     The  act."    1    '      ^"  ''"'  ""«'  «'  ^*«  ^We 

;««*.%  held  the  orrarMrnh"""'  ^^^°  ••^  ^-^  ^^'^o 

fo"  .upplie.  fumiahed  the  t„vl  %?""J  "*' ^°°^-«. 
ive,  «d  though  the  uniawfrhl  .  .'  °®**  ""  ^'«''- 
»«orit^  of  the  vote.,  j.et  L  had  .^  "'**""*^  ""^^  • 

•tituted  and  inducted  ^  ttoHir""" ''""''  ^  »«  - 
•e«ion  of  the  abbacy.  sJluI^TT  ""^  ^""^  "^'^  P<- 
fd  .bbot  succeeded  i„,X°^^' however,  the  d^^^ 

.inducted  into  office.     The  .e t^n    "'  "'  ""  ^^  ^urn 
l*tter  on  the  bond  of  hi,  '^    '^'^^  '"^"»''»  -8-in.t  the 
-»J'd'-t^    of  the    ,  J,  ;;  '^^'"^''  "^^  P>««ded  the  in- 
«»en  b,  one  who  nev  r  w.,  1"^""/,  ^'"'^  '^  J'-d    been 
-»t.    There  i,  nothingin   he  1  ""'"'  "'•"*  ''  '^^  «>- 
--  ever  finally  decided   but  f     "^  u  "*  ^'^"  ^''•*  ^''^  --^ 
:«-u«ion  betwL  the  l'::/r  tl     ^^^'^  ^'^"^  ''^  '^^ 
JudgM  then„elve,,  it  ,eem.      T  "**"'*'  *°d  "°on«  the 

-idered  vdid.    tLII^;:       '.  ''''''  '^^  ^-^  wa^con 
^W.  but  perhap.   t,  to^    "^^''J  ^-^  -«.7  point,  of 
*i-t  even  then  th'e  princTp",  of  th^d  f""  "  ^^'^  ^*  '^^^ 
entirety  new.     Thf,  i,  eSen!  f       ^^^  ^'^^''^^  -^'^  -ot 
Ju-tice  Babington.      n  0      pLT  *'^  '""^"^^  ^^  Chief 
»^  •  -«.  be  made  abbot  or  pari     "^"*    ""^  «^«'^  ^-^ 
--ved  for  precontract,  or  an;^:^"'^'  ^'  *^-  " 
by  h,m  and  the  convent,  or  bv  Ihl  '  ^'*  *  ^""^  «»«de 


•Bradbury,    j.,     fa,     g^^ 


'»  H-  VI.,  /ol.  8J, 
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a  man  who  had  no  right  pretended  to  be  patron,  and  preferred 
one  A,  by  force  whereof  he  is  installed,  and  then  he  is  ousted 
bj  legal  process  inasmuch  as  the  patron  had  no  right;  yet  a 
deed  which  was  made  before  is  good." 

Not  long  after  the  trial  of  the  above  case,  the  de  facto 
doctrine  received  a  solemn  recognition  from  an  Act  of  Parlia- 
mtnt,  passed  in  1461.    This  was  after  the  house  of  York  had 
re-asserted  its  title  to  the  Crown  of  England,  and  succeeded  in 
establishing  it  in  the  person  of  Edward  the  Fourth.    At  the 
latter's   accessio?i   to   the   throne,   a   statute*   was   enacted 
to  indemnify  those  who  had  submitted  to  the  kings  of  the 
house  of  Lancaster,  and  to  provide  for  the  peace  of  the  king^ 
dom,  by  confirming  all  honors  conferred  and  all  acts  done  by 
those  who  were  now  called  usurpers,  not  tending  to  the  disher- 
ison of  the  rightful  heir.    In  that  act  Henry  IV,  Henry  V, 
and  Henry  VI,  are  designated  as  "late  kings  of  England  in 
deed  and  not  of  right;"  and  in  all  the  charters  of  King  Ed- 
ward, whenever  he  has  occasion  to  speak  of  the  line  of  Lan- 
caster, he  calls  them  "nuper  de  facto,  et  non  de  jure,  reges 
Angliae."'     Thus  arose  in  England  the  distinction  between 
the  kings  de  jure  and  the  kings  de  facto;  and  the  de  facto 
doctrine  was  carried  so  far  with  respect  to  the  English 
Crown  that  treasons  committed  under  Henry  VI,  not  in 
aid  of  the  lawful  claimant,  were  punished  under  Edward 
IV.    Moreover,  Bacon  says  that  "it  hath  been  settled,  that 
all  judicial  acts  done  by  Henry  the  Sixth,  while  he  was 
king,  and  also  all  pardons  of  felony  and  charters  of  designa- 
tion granted  by  him,  were  valid."" 

§  6.  Same  subject.  —  From  that  period  the  de  facto  doc- 
trine rapidly  spread  in  England,  and  became  firmly  estab- 


•Edw.  IV.,  e.  1. 
•Black.  Comm.  204 


lOBacon  Abr.  Prero|;ativ«   (A). 


6J  INTRODUCTORY  REMARKS. 


11 


»»Knowle«  y.  Luce  (1580), 
Moore,  109,  72  Eng.  R.  473;  Lord 
»«cre.  Cwe  (1684),  1  Leon.  288. 
74  Eng.  R.  263;  Harris  vg  Jay, 
(1699),  Cro.  Elte.  099,  78  Eng.  R 
»34;  Leak  v»  Howell  (1591).  Cro 

El««33.78E„g.R.780,Co.t.rd 
!»  Winder  (1600),  Cro.  Elii.  775 
78  Eng.  R.  1005;  Q'Brian  v. 
Knivan   (1620),  Cro.  Jac.  652.  70 

•Cob^tt',  State  Trials,  pp.  351. 
W  ;,    ^,"J*"    '"'    Corporation    of 
Wells  (1605).  Nelson's  Lutw.  156, 
Lutj.  508;  Parker  V,  Rett  (1701) 
12Mod.466.88Eng.R.i4li."e: 

more   briefly   reported   in    1    Ray 
(W.)  658,  91  Eng.  R.  1338;  Kit-' 

ton  vs  Fag   (,714).  10  Mod.  288. 

«8  Kng    R.  732;   R.  y.  Mayor  of 

Shrewsbury    (1735).    Cas.    Temp. 

Hard.    (T^)    147,  95  Eng.  R.  94; 

«•  vs  Lisle  (1738).  Andr.  163.  95 

|»2Str.  1090.  93Eng.  R.T06I: 
Seymour  vs  Bennett  (1742).  2 
Atk.  48?;  R.  y.  Maiden  (1767)    4 


rras.  216;  Turner  yg  Baynea 
(i;96),2H.B1.669,3R.R^^" 
Milward  y,  Thatcher  (1787).  2 
Tenn.  ,D.ftE.)81.1R.  R.;3i, 

fl  J^  ^^""^  ^"*'  Corporation 
(1805)    6  East  366.  2  Smith  K.  B. 

(1819)  3  B.  4  Aid.  266,  22  R.  R. 
378;  R.  yg  Herefordshire.  J.  j 
2;|'|,Ch'"y7«>;R.vsSlythe 
i/f'*'"^*^.  240.  30R.  R. 
312;  De  Grave  yg  Monmouth  Cor- 
Poration    (1830),  4  C.  4  p    m- 

ll^L  J"-  *  ^-  ''«'•  7  L.  .T. 
■M.  C.  99;  Penney  yg  Slade  (1839). 
5  B'ns:.   (N\  C.)   319,  7  Scott.  484. 

8I;.J.C.  P.  221;  R.y,  St.  Clem- 
ent's  (1840).  12  A.  4  E.  177.   R 

vs  Mayor  of  Cambridge  (IS^W).' 
12  A.  4  E.  702.  10  L.  J.  Q.  b.  25- 
R-   vs  Cheshire.   J.   j.    (,840),   4 

n«,/'t'„^'"'^'"'^  V.  Lorant 
(1851)  3  H.  L.  Cas.  418.  5  Eng. 
i--  *  Eq.  16,  affirming  13  Q  R 
706;  Lancaster  4  Carlyle  Ry.  Co. 
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Perhaps  the  most  important  of  them  is  Parker  vs  Kelt,  de- 
cided in  1701,  inasmuch  as  it  contains  a  review  of  the  prior 
cases,  and  enters  into  a  thorough  and  instructive  discussion  of 
the  principles  underlying  the  doctrine.    But  it  would  be  in- 
opportune at  this  present  stage  to  press  further  an  inquiry  into 
the  English  case  law  on  this  subject.    The  foregoing  is  amply 
sufficient  to  convince  any  one  that  for  ages,  as  already  inti- 
mated, the  de  facto  doctrine  has  been  an  integral  part  of  the 
common  law  of  England.    Viner  refers  to  it  in  his  Abridge- 
ment and  declares  that  acts  done  by  an  officer  de  facto,  and 
not  de  jure,  are  good;  for  the  law  favors  one  in  a  reputed  au- 
thority,>« 


§  7.  Same  subject.—  Turning  next  to  the  English  Par- 
liament, we  see,  in  1626,  the  doctrine  being  applied  to  a  mem- 
ber of  the  House  of  Commons.     Sir  Edward  Coke,  being 
sheriff  of  Buckingham,  was,  in  the  second  year  of  Charles  I, 
returned  for  Norfolk,  and  sat  till  the  dissolution  of  that  Par- 
liament.   But  his  right  to  sit  was  called  in  question,  and  both 
in  the  journals  and  in  the  debates,  and  in  the  writings  of  his 
contemporaries,  he  is  talked  of  as  only  a  member  de  facto." 
However,  he  was  accorded  the  same  privileges  as  a  member 
de  jure.    The  entry  of  the  order  for  allowing  him  privileges 
of  Parliament  is  in  the  following  words:    "Upon  question, 
Sir  Edward  Coke,  standing  de  facto  returned  a  member  of 
this  House,  to  have  privilege  against  a  suit  in  Chancery  com- 
menced against  him  by  the  Lady  Cleare."  " 


v»  Heaton  (1868),  8  El.  4  Bl.  962. 
27  L.  J.  Q.  B.  196;  Waterloo 
Bridge  Co.  vi  Cull  (1868),  1  El. 
*  El.  213,  28  L.  J.  Q.  B.  70; 
Mahony  v§  East  Holyford  Mining 
Co.  (1876),  L.  R.  7  H.  L.  860, 
Ir.  R.  0  C.  L.  306;  In  re  County 
Life  AMuranoe  Co.  (1870),  L.  R. 


6  Chy.  App.  288,  39  L.  J.  Ch.  471. 
(lA«t  two  caies  concern  officers  dtt 
facto  of   private  corporations.) 

»«Vin.  Abr.  Officer  and  Offices 
(O.  4). 

iilDoug.  El.  Cas.  426. 

"1  Doug.  El.  Cas.  444.  See  also 
Digby  va  Lord  Stirling   (1831),  8 
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rule  that  whT        ,  ""^  *^**^''*^'  «"d  l"d  down  the 

^n  fa   Iv  tTd  "..''"  °'  '  "^"'"'  '^^  P"«--t  has 

Hetoiti:  r^^o^^r-^ ''  ^«-"  ^-^"^  -'^" 

fuaed  to  nn^  /     .       "'"''''  ""^'^«  Parlia«.ent,  had  re- 

defe<^  officers,  unless  they  had  been  in  office  for  aUea^ 

SIX  years  previous  to  the  election  "    Tl.;-  , 

moved  by  the  statute."  "  """""^^  ^"  *«■ 

u4!d  Suts^-T^^r  °'  *"•  '^^  '^^*°  '^^^  «  the 

ed  on  the  En^Hllaw  iUsT"  ^"^ "'^-^  ^^^  ^ound- 

a  work  p'^b^bed  ^1836       TT  ^""  °'  ^^"^''-    ^° 
Comn^onLawci"    Us  i"^  ^^  "^--- 

and  principle  ofT;     h  t  te  "f     .    ."  ""'"  ""'^'  '"^« 
valid,  when^  they  Z:^^;^:'^ZX:7;Z 

been  adopted  to  prevent  a  failure  of  justice."  »    The  same 


BIng  M.  The  above  rulin*  of 
the  Houie  i»  not  in  conflict  with 
the  principle  hereinafter  referred 
to,  that  an  officer  de  facto  enjoys 
no  perwnal  privilege,  by  virtue  of 
hl«  office.  Privileges  of  Parlia- 
ment ar*  granted  to  members  for 
the  benefit  of  the  public. 
"Winchelsea    Case     (1624)      i 

(1710),    I«    Jour.    480;    Bodmin 
G.«  (1701).  2  Fias.  236;  Taunton 


382;  Wakefield  Ca«,  (1842),  Bar. 
*  Aus.  El.  Cas.  270. 
««1  Vic.  c.  78,  e.  1. 
"33  Geo.  III.  c.  68,  s.  8. 
••And  now,  see  45  4  48  Vie   c. 
80.  M.  42  t  102,  declaring  acU  of 
de  facto  corporate  officers  valid 

"Vol.  7,  p.  142,  quoting  from 
Keyser  vs  McKissan  (1828)  2 
R»wle  (Pa.)  138. 
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principle  is  enunciated  by  Kent,  in  his  Commentaries  on 
American  Law." 

But  it  would  be  of  little  use  to  pursue  authorities  to  prove 
recognition  on  the  part  of  the  American  courts  and  jurists  of 
the  de  facto  doctrine,  when  a  cursory  reference  to  a  digest 
will  reveal  hundreds  and  hundreds  of  cases  bearing  on  it 
With  its  essentially  democratic  institutions,  requiring  nearly 
all  public  oflBces  to  be  filled  by  popular  election,  the  American 
republic  has  offered  t!  f^  a  >st  propitious  field  for  the  develop- 
ment of  the  doctrine,    lu  fact,  without  it,  the  American  peo- 
ple could  not,  with  any  degree  of  satisfaction,  carry  on  the 
public  affairs  of  the  .^untry,  whether  in  relation  to  the  State, 
the  administration  of  justice,  or  mmicipal  government,  and 
uncertainty  would  prevail  everywhere,  which  at  times  might 
lead  to  great  disorders.     This  controlling  necessity  directly 
suggests  the  reason  for  the  vast  number  of  cases  to  be  found 
scattered  through  the  various  American  reports,  State  and  fed- 
eral, involving  the  consideration  of  almost  every  conceivable 
feature  of  the  doctrine,  and  extending  its  limits  to  the  fur- 
thest point  warranted  by  reason  and  justice.    I       -,    to  the 
American  courts  credit  must  be  given  for  having  expounded 
the  same  along  modem  lines  and  for  having  imparted  to  it 
increased  life  and  vigor.    While  it  was  not  invented  by  them, 
yet  they  enlarged  its  usefulness  and  bestowed  upon  it  a  status, 
character  and  rank  that  it  never  had  enjoyed  in  England. 
The  English  courts  had  sanctioned  its  application  as  far  as  it 
was  necessary  to  meet  the  requirements  of  British  institu- 
tions; the  American  judges  started  where  their  English  col- 
leagues had  left,  and  expanded  its  principles  to  satisfy  the 
needs  and  conditions  of  a  new  country,  with  a  different  form 
of  government  and  a  different  mode  of  filling  public  offices. 
When  the  de  facto  doctrine  was  implanted  in  America  it 


*»2  Kent.  Comm.  p.  295. 
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was,  fig„rativelj  speaking,  but  .  slender  offshoot  of  the  En«- 
hsh  common  law,  but  through  the  fostering  care  of  ud^fs 
and  courts  ever  alive  to  the  necessities  of  X  people  U  has 
b^orne  a  vigorous  tree  with  luxuriant  branchesZa  ing  n 
every  direction  occasionally  serving  to  shelter  national  ins" 
tufons  from  the  blasts  of  political  strife  and  excitement 

§  9.  Same  subject- The  leading  case  in  Araer-ca  is  un 
doubted^  State  vs  Carroll,'^  decided  in  1871X^8" 
preme  Court  of  Connecticut.     The  opinion  of  the  tribuLl 

and  exhaustive  judgment,  reviewed  the  older  English  cases 
and   several   of  the   American   ones,   and   in   a  tho  aT 

tnne      Possibly  a  quotation  from  this  interesting  opinion 
wou  d  not  be  without  interest.    "The  de  facto  doctrfne  "Z 

matter  of  policy  and  necessity,  to  protect  the  interests  of  th! 
public  an    individuals,  where  those  interests  wer^rnvoi:';  „ 

without  being  lawful  officers.     It  was  seen  ««  wo.      T^ 

Knowles  vs  Luce"  that  th«  «  tv         if  '"'**  '° 

v«  uuce.     that  the  public  could  not  reasonablv  he 

*   1   t:  :  ""'-  '"■•  *-  •—  «'«e<l  Principe 
men  .pp.rei>t  incMnbento  of  offices  under  ™ch  aDMr™t 

«  to  the  pokho  .„d  third  person,,  on  the  gK,nnd  th.t  „  to 
them,  slthough  not  officer,  de  jure,  thcv  .1.  „«°         '  / 

whose  sets  pnhHo  poHe,  ro,,,^  sio^j^rfdr,: :;;::; 

"88  Conn.  449,  9  Am.  Rep.  400.  iiMSM)   m 

473  '  '       '  ^*  ^''«-  ^ 
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The  only  instance  in  America  of  ref  ugal  to  recognize  the  de 
facto  doctrine  was  that  of  Congress  with  reference  to  the  elec- 
tion of  its  own  members.  For  a  considerable  period  that 
body  was  disinclined  to  support  elections  conducted  by  Ulegal 
officers,  but  in  process  of  time  it  became  converted  to  the  prin- 
ciples universaUy  enforced  by  the  courts  of  the  country. 

§  10.  Historical  sketch  of  the  de  facto  doctrine  in 
Canada.— In  Canada,  until  a  comparatively  recent  period, 
the  de  facto  doctrine  made  no  progress.    It  seemed  to  have 
been  completely  ignored  at  times,  and  a  perusal  of  some  of 
the  Canadian  reports  compels  one  to  wonder  why  in  certain 
cases  it  was  not  invoked  by  counsel  or  applied  by  the  courts. 
Among  the  several  instances  of  the  kind  that  can  be  found, 
may  be  quoted  Oibaon  vs  McDonmU,"  and  R.  va  Amer*'* 
In  the   first  case,   a   County  Court  Judge  had   presided 
over  a  court  in  a  county  adjoining  his,   under  the  au- 
thority of  an  Act  of  the  legislature  of  Ontario.     It  was 
claimed  that  the  statute  was  unconstitutioi  al.  and  hence 
that  the  judge  had  acted  without  jurisdiction.     Upon  a 
motion   to   prohibit  him,  however,   the  character  of  his 
judicial  acts  became  of  no  consequence,  inasmuch  as  the 
motion  was  disposed  of  on  another  ground.    Nevertheless,  the 
majority  of  the  court  declared  the  act  ultra  vires;  and  the  ir- 
resistible inference  to  be  drawn  from  the  language  of  the 
judges,  as  was  apparently  conceded  by  counsel,  is  that,  had 
the  validity  of  the  acts  of  the  judge  been  directly  in  question, 
the  same  would  have  had  the  fate  of  the  Act  itself  and  been 
declared  null  and  void.    Indeed,  Mr.  Justice  O'Connor,  one 
of  the  three  judges,  proceeds  to  deplore  the  terrible  conse- 
■quences  that  may  possibly  arise  (in  other  cases)  from  a  dec- 
laration that  the  Act  is  unconstitutional,  and  observes  that  "it 


»»(18BB),  7  O.  R.  401. 


«« (1878),  42  U.  C.  Q.  B.  391. 
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«nd  decided  by  «bl«  in,       7     ^      ^^  prominent  oounBel 

though  the  8t«tute^'!H  V  ""^^^  '""^  suggesting  that 

act,  U  rrund"  t  '^,r«''^««*"*--J>  yet  the  j^Sicial 

facto  judge.«»  "°'*  ^'°^'°«  «"  the  acts  of  a  de 

In  the  other  case,  two  persons  were  conviW^^ 
"  special  court  of  Oyer  aVd  T.  J^       ««°v.cted  of  murder  at 

'iver,  presided  oyer  bTa  Dislrr/       J^""^  ^'^^^  ^^- 
^vould  appear  that  nTnh  ^^  ^^    ^'"'^  *^«  '^P"''*  '' 

officer  umrtL  XLtrt  r "";""'  ^^  ^'^^  p-^^-« 

the  counsel  objS  tltS  "  f  ''  "^"^^•"  ^hen 
^"nd,  amongst  ;  ha  Z"^  J"'^'°*  "P""  ^^^ 
to  -it  as  judge  of  heltt     H  '"'^  ""  °^*  ^"'>"fi«<^ 

"pMd  on  ya^ous  grZ^^^.t  roT^^^^^^^^  '°^^^^''  ^^ 
•JomkI  op  of  the  inJi..-.!      ■  ■  '^  '  ""Kuments  of 

^>»;Ji^:^,  mI  :„7oi:  i""*- ""  ---^  '- 

f«l.r.I  .Dd  the  other  L^.i  """'  °'"  '""  "» 

•^  «bie«  .»r  ;:*  :::fi\tZ'-f  "*•  "- 

count  of  defect,  in  hi,  title  "^         ^  ^°''«°  "^  ""^ 

^hTitoi^if  rr^Th '  T'  "•""°'"  '-■• 

W  the  oo„r,  to  eon-idm         T      °  "■  '""''"'•  "■"« 

-....«»edh.j-tt,r::?rril 


»S«,  further  a.  to  thi.  case, 
PO«t,  tec.  425. 

I>«  Facto — 2. 


Ill) 

I 


(1904),  14  Man,  511. 
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by  statute.  Referring  to  the  declaration  of  one  of  auch 
truatees,  one  of  the  learned  judges  remarked:  "To  reject  it 
upon  the  ground  taken  by  the  Inspector,  and,  on  that  ground, 
to  hold  the  trustee  disqualified  after  he  had  been  acting  as 
such  for  two  years,  would  be  to  raise  serioua  questions  as  to 
every  thing  done  by  the  Board  during  that  period,  in  order 
to  give  effect  to  a  petty  technicality."  This  language  speaks 
for  itself  and  requires  no  comment,*^ 

In  other  cases  the  de  facto  doctrine  is  adverted  to  and  die- 
cussed,  and  while  the  results  of  the  decisions  may  sometimes 
be  unimpeachable,  nevertheless  it  is  felt  that  the  courts  did 
not  fully  grasp  its  underlying  principles  and  its  true  scope  wi 
a  doctrine."  .  ' 

On  the  other  hand,  there  are  quite  a  number  of  cases  in 
which  is  exhibited  an  accurate  knowledge  and  a  wise  applica- 
tion of  the  de  facto  doctrine.     Especially  is  this  so  since  the 
appearance  in  Canada  of  a  certain  American  work,"  which 
has  much  contributed  towards  its  introduction,  or  at  least  its 
development,  in  many  sections  of  the  country.    In  fact,  in  re- 
cent years,  the  American  authorities  are  so  copiously  quoted, 
that  the  uninitiated  might  be  led  to  believe  that  the  doctrinj 
is  of  American  and  not  of  English  origin.    But  be  this  as  it 
may,  it  is  interesting  to  note  that  the  doctrine  has  gradually 
and  steadily  expanded  in  Canada  during  the  last  few  decades. 
There  is  no  doubt  that  eventually  the  legal  profession  will  be 
come  thoroughly  familiarized  with  the  principles  it  lays 
down,  and  that  in  practice  it  will  be  invoked  whene/er  the 
circumstances  are  of  a  nature  to  warrant  its  application. 


«TSee  also  R.  ti  Com'w.  of  Sew- 
ers (1872),  1  Pug.  (N.  B.)  lei. 

»«Drew  vs  The  King  (1902),  11 
Que.  R.  (K.  B.)  477.  0  Can.  Crim. 
Cas.  241,  affirmed  (1003),  33  Can. 
Sup.  Ct.  R.  228,  6  Can.  Crim.  Ca*. 


424;  Ex  p.  Mainville  (1898),  1 
Can.  Crim.  Cas.  528;  R.  va  Boyl* 
(1868),  4  0nt  Pr.  R.  2S6. 

••The    American    and    Engliah 
Encyclopedia  of  Law. 
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Thua  a  new  field  of  knowlerlo*.  »;ii  k. 

«««n.r.  who  M»  r^ZZ  rlTeTl::  7"', '  "^ 
to  have  recourse  to  it   th»«  ♦        7  ^  '""?'«'  »'  >• 

meats,  or  the  validity  «*   i    .•         "^  ***  '«P"at»ve  enact- 
title  «»,  «  «^I  ttM  !°  ""'=''  ■"  ■»•  »°  ^ 

?"'»"""•«»  "^  «<•  £.mJ.rt>.  .  Quebec  ^.u^T" 

Joe.™,  i.  .b,^  ,,.„  ,i,^  Mr  j^ir^i  "r 

quote,  with  .porovd  tb.  !„/  Routhier,  who 

acts  of  officers  de  facto  illegally  elected  or 


"O^eH  T.  Atty..G<.n.  of  Cwa- 

da, 1896).  26  C.„.  Sup.  Ct.  122.1 
t«n.  Crim.  C»».  303. 


"Turtle  y.  Township  of  EuDhe- 
""»  (1800),  31  O.  R. -^         '•'^ 

«»(1896).10Q„e.R.(8.C.)83. 
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appointed,  are  valid.""  Likewiw,  in  a  Nova  Scotia  ca«e, 
where  the  doctrine  ia  expounded  and  applied  along  the  lines 
of  the  American  authorities,  Mr.  Justice  Meagher  says:  "The 
principle  has  long  been  recognized  and  acted  upon,  that  the 
acts  of  officers  de  facto  are  valid  as  respects  the  public  and 
the  rights  of  third  persons,  and  it  is  not  permissible  to  assail 
the  title  of  such  officers  in  a  collateral  proceeding."  •♦  Many 
other  oases  may  be  cited  where  similar  statements  of  the  law 
are  found,  or  the  principles  involved  therein  have  been 
applied,  or  at  least  adverted  to.** 

§  12.  De  facto  doctrine  different  from  legal  presump. 
tion  as  to  official  character.— The  de  facto  doctrine  must 
not  be  confounded  with  a  certain  K^jjal  presumption,  which  at 
first  sight  may  seem  to  bear  some  resemblance  thereto,  but 


>*Ai  to  Quebec,  it  may  be  noted 
that  the  de  facto  principles  have 
received  statutory  recognition  in 
their  relation  to  municipal  officers. 
Que.  Mun.  Code,  Art.  120. 

»«R.  vs  Gibson  (1896),  20  Nov. 
Scot.  4. 

» 'County   of    Pontiac    vs    Ross 
(1880),  17  Can.  Sup.  Ct.  406,  af- 
firming 8.  c.  sub.  nom.  County  of 
Pontiac  vs  Pontiac  Pacific  Junc- 
tion Railway  Co.   (1888),  11  Leg. 
News  (Que.)  370;  Speers  vs  Speers 
(1806),   28  O.   R.    188;    Lewis   v« 
Brady    (1880),   17  O.  R.  377;   R. 
vs  Hodgins  (1886),  12  O.  R.  307; 
Smith  vs  Redford   (1806),  12  Or. 
(U.    C.)    316;    Kent    vs    Mercer 
(1862),  12  U.  C.  C.  P.  30;  Munic- 
ipality of  Whitby  vs  Flint  (1859). 
9  U.  C.  C.  P.  449;   Township  of 
Whitby   vs    Harrison    (1850),    18 
U.    C.    Q.    B.    603,    606;    Gill    vs 
Jackson    (1856),   14   U.   C.   Q,   B. 
119:     R.     vs     Smith      (1848).  4 


U.  C.  Q.  B.  322;   In  re  McPher- 
son  vs  Beeman   (1839),  17  U.  C. 
Q.  B.  00;  Ex  p.  Curry   (1808),  1 
Can.    Crim.    Cas.    532;    Hogle    vs 
Rockwell    (1808),  20  Que.  R.    (S. 
C.)   309;   Lacasse  vs  Roy   (1805), 
8  Que.  R.    (8.  C.)    203;   Paris  va 
Couture  ( 1883),  10  Que.  Uw  R.  1 ; 
Lacasse    vs    Labonte     (1806),    10 
Que.  R.   (8.  C.)  07,  104;  Rouleau 
vs    Corporation    of    St.    Lambert 
(1806),  10  Que.  R.  (S.  C.)  60,85; 
Le   Boutillier   vs  Harper    (1875), 
1  Que.  Law  R.  4;  Crookshank  vs 
McFarlane    (1853),   7   N.   B.  544; 
Ex  p.  Johnston   (1804),  32  N.   a. 
65(1 ;  Ex  p.  Raymond  (1872).  Stev- 
en's  Digest    (N.   B.)    127;    R.    vs 
Burke   (1806),  20  Nov.  Scot.  227; 
Ex  p.  Renaud   (1876),  3  Pug.   (X. 
B.)   174:  Modstock  Mining  Co.  vs 
Harris  (1902),  40  Nov.  Scot.  336; 
Cawley  vs  Branchflower  (1884),  1 
B.   V.    (pt.  2)    33;   R.  vs  Dubord 
(1885),  3  Man.  15. 


S  12] 


INTKODUCTORY  REMARKS 


«ffi  ia  ''■P"*'"^  '"^'^  /«"«  evidence  of  Bood  titlA  t«  ♦».- 
office,"  constitutet  merely  «  rul«    «f     \«°««  ^'t'e  to  the 

tain,  to  the  adjective  law.  I^LLZT  '^'  """ 
W  I-rt  of  the  .ubstantive  ?r  T  el^:;  e  r'" 
Bumptive  evidence  diflFerg  from  that  nftl    a    I        ?     P"" 

court  ma/beTwa«  of  deV*   ""-        "  "''"''  ''  '"'°'  ^''' 

Nr'rrr "  "zvt  ^^/""■•"•-'.  tin . 

"«  case.        ihere  the  learned  judire    aftpr  «.*»^ 


««Berryman  vs  Wim  (1781)  4 
Tem  (D.  ft  E.)  366;  McMahon 
w  Leonard    (1858),  6  H.  L.  Cas 


«ruR.R'';;r '''''' '"""^ 

Wend.   (N.  Y.)   231.  21  An.,  '^c. 


'■t. 

it 


•i,; 

si* 
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mdividutl  coming  into  »  olBce  by  color  of  an  election  or  an- 
pomtment  i.  .n  officer  de  facto,  and  hi.  act.  in  relation  to  the 
public  or  third  pe«,n.  are  valid  until  he  i.  removed,  although 
U^be^conceded  that  hi.  election  or  appointment  wa.  iU- 

Thi.  di.tinction,  apparent  a.  it  i.,  ha.  not  alway.  been  kept 
U  "^/  •"J^"*'"*'  »'•  ^  Canada,  and  the  legal  prcumption 
hu  often  been  confounded  with  the  de  facto  doctrine.    The 
rewon  undoubt^lly  i.  that  under  the  peculiar  circumatance. 
of  the  cue,,  the  application  of  the  legal  piwumption  wa.  .uf- 
ficent  to  meet  the  end.  of  ju.tice;  but  had  any  attempt  been 
made  to  rebut  that  preaumptive  evidence,  it  i.  evident  that 
the  court,  would  have  been  compelled  to  fall  back  on  the  de 
facto  doctnn*     Nay  mora,  Ihere  we  many  caae.  where  the 
jud^  mu«  neoewarily  have  had  in  mind  the  principle,  of 
^e  doctrme.  and  .tiU  tkey  only  .peak  of  the  pre.umption  of 


«H  if  T  *  *'"*'"'  "^^'^  ^  '«to  *x:trine  .p- 
pUcble.-  It ,,  almoat  needlew  to  My  that  the  principle,  oi 
the  de  facto  doctrine  are  applicable  to  all  cl««e.  of  public 
officer.,  whether  they  be  political,  judicial,  miniaterial,  mu- 
mcipal,  military,  or  the  like.    The  condition  or  rank  of  the 

T^'.u'u  .  ""'"'*«"•''  "'^ '»  »  of  °o  consequence  whether 
It  be  the  highe«t  or  the  lowest  in  the  land.  "The  reawn  of  the 
r«l«*,  ..ys  a  learned  judge,  «.nd  the  rule  it«,lf,  embrace 
every  officer  from  the  higheat  to  the  lowest."  «>  There  may 
be  a  de  facto  king,  a  de  facto  president  of  the  United  State. 
.  de  facto  governor,  a  de  facto  member  of  a  legislative  body, 


»»8m  alM  Com.  n  Wotton 
(MtM.  1909),  87  N.  B.  S02;  Kott- 
■»■  n  Ajtr  (1848),  3  Strob.  (S. 
C.)  92. 

««8ee  R.  n  Gordon    (1789),  1 


LMch  C.  C.  616.  1  But  P.  C.  812, 
316;  Hamilton  School  Tru«tee«  rt 
Neil  (1881).  28  Grant  (Ont.)  408. 
«iKottnian  v*  Ayer  (18*8).  3 
Strob.  (8.  C.)  92.  '        "  ' 
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!r  V  .  "  '""^  'PP"'  •«>  »•••  «>«"•  of  thi.  work. 
wh«,  abundant  iUu.tr.tion.  wiU  bo  «iv.n  of  tU  riZi 
kia<l«  of  do  faoto  publio  oiBooit. 


CHAPTER  2. 

OF  PUBLIC  OFFICES  AND  OFFICERS-DE  JURE  AITD  DE  FACTO 
OFFICERS— USURPERS. 


■of- 


f  14.  English    definitions    of 
fice"  and  "officer." 
6.  American  definitions. 

16.  DiiTerence  between  an  office 

and  an  ordinary  employ- 
ment. 

17.  Classification  of  offices. 

18.  Nature  and  incidents  of  En- 

gliah  offices. 

19.  Nature     ana     incidents     of 

American  offices. 


8  20.  Nature     and     incidents     of 
Canadian  offices. 

21.  Definition   of   an    officer   de 
jure. 

22.  Definition   of   an    officer   de 
facto. 

23.  General  characteristics  of  an 
officer  de  facto. 

24.  Officers  holding  by  defeasible 
title. 

26.  Definition  of  «  usurper. 

§  14.  English  definitions  of  "office"  and  "officer  "- 

An  office,  as  defined  bj  Blackstone,  "is  a  right  to  exerci'se  a 
pubhc  function  or  employment,  and  to  take  the  fees  ^d  lol 
uments  thereunto  belonging." » 

"It  is  Haid  that  the  word  oflicium  principally  implies  a 

It  IS  a  rule,  that  when  one  man  hath  to  do  with  another's  af- 

ollice,  and  he  who  is  in  it  an  officer  "  » 

witf  al^oIcJ'  t  ''"""^  "  ""^  "'^^  "  ^«-^"»^  --ted 
wi  h  an  office.    Every  man  is  a  public  officer,  who  has  any 

duty  concerning  the  public;  and  he  is  not  the  less  a  pubHc 

officer  where  his  authority  is  confined  to  narrow  limitet 

cause  it  is  the  duty  of  his  office,  and  the  nature  of  t^u  ^ 


»2  BI.  Comm.  38. 


»Bac.  Abr.  Office,  ^j  Officers  (A). 
24 
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^'iit;:'" "" " '""" »'»-.  -^  »«t  the «« of  hi. 

a  e  exceedingly  numerous  and  vBvi^^  ;„   i 
though,  as  a  rule,  not  widely  differTrl  7  °^"«^' 

substance.     "An  office,"  slctefjT  "-  ""''"  " 
defined  to  be  'a  nuhl.V    ^!  "'*'**  Marshall,  "is 

«ill.in  the  ranee  «f  ft.  h  f-  '      ''  '°  ""  ""»««■■• 

of  .he  .™Bt    iC^:    "r.'^"""'."'*  '»  ""«  "»'«»' 
fllJ  «,.„^  "^'^*  to  exerc  se  eenerallv   o«^  • 

all  proper  cases,  the  functions  of  a  nubl.vf    ^  ^'  '° 

ment,  and  to  receive  the  fees  and         ,  *  "'  "'"P'^^" 

it,  and  to  hold  the  place  a^rfortT'  ^'^"^'"«  *^ 
and  by  the  tenure  p'rescribL  bTw' »  A  \r  "  ^'^  *^"" 
also  been  said  to  h«  "o^  ,  P"""*'  office  has 

who.  duty  i   iMo  pe rfoZT        ''^  ^*^^^'  ^°^  *^«  P«"- 
•^  perform  this  agency  is  a  public  officer."  « 

§  16.  Di£Ference  between  an  «« 
employment-There  irrdiff  u'  ^^  ^  "^'^^^'^ 

«>  employment  everyoffic'  t         ""  ^*"'^°  ''^  -^^^^  ««d 

areempCms  Th^Ihtlo^^r  T^^"^"^*'  ^"*  *^- 
of  offices.^    The  term  "oZ'      T  ""^'^  ^'^^  ^^'^o'^ination 

tion  of  the  sot  ^poweT toTnr  '  '''''''''''  ''  ^  P^^' 
Per^on  filling  the  2^  .:--;^^-i:r;:! 


•Ibid. 

*VniUd     SUtea     y«     w.„,:«, 
n823).  2  Brock.  (U.  S  ,  06 

»Per  Allen.  J.-Matter  of  Hath- 
•way  (1877).  71  N.  Y.  238. 


•Pearson,    C.    J.,    }„    ciark    v. 
Stanley  (1872).  66  N.C.  69 
^^'Bac.  Abr.  Office,  and  Offloe« 
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prehend  a  delegation  of  any  part  of  the  sovereign  authority.- 
Hence  there  is  a  greater  importnac,  dignity  and  independ- 
ence attaching  to  an  office  than  there  is  to  an  employment.' 
An  office  is  also  generally  distinguished  from  an  employ- 
ment by  the  manner  in  which  it  is  filled,  and  by  the  n«i.re 
of  the  duties  to  be  performed,  which  are  prescribed  by  law 
and  not  founded  on  contract,  and  are  continuing  and  perma- 
nent, and  not  occasional  or  temporary."    "It  is  generally  if 
not  universally  true,"  says  one  judge,  "that  a  duty  or  employ- 
ment arising  out  of  a  contract,  and  dependent  for  its  duration 
and  extent  upon  the  terms  of  such  contract  is  never  consid- 
ered an  office.     .     .     .    And  we  apprehend  that  it  may  be 
stated  as  universally  true,  that  where  an  employment  or  duty 
IS  a  continuing  one,  which  is  defined  by  rules  prescribed  by 
law  and  not  by  contract,  such  a  charge  or  employment  is  an 
office,  and  the  person  who  performs  it  is  an  officer."  " 

§  17  Classification  of  office8.-Bacon  classifies  offices 
into  public  and  private;  ancient  and  of  new  creation;  civil 
and  military ;  and  judicial  and  ministerial.^* 

In  the  United  States  there  have  been  different  attempts 
at  classification,  but  none  of  them  seem  to  have  met  with 
universal  approval,  and  to  have  been  accepted  by  all  text- 

IS  that  of  Clifford,  J.,  one  of  the  justices  of  the  Supreme 
Court  of  the  United  States.  "Offices,"  says  the  le'aZd 
judge,    may  be  and  usually  are  divided  into  two  classes- 


"Montgomery  v»  State  (1896), 
107  Ala.  372,  18  So.  167. 

'Throop  V  L«ngdon  (1879),  40 
Mich.  673. 

"Lewis  VI  Jersey  City  (1889), 
61  N.  J.  L.  240,  17  A.  112;  B«c. 
Abr.  Offices  and  Officers. 

iiSmith,   C.  J.— Shelby  vi  Al- 


com  (1868),  36  Miss.  273,  72  Am 
Dec.  169.  See  also  United  State* 
vs  Maurice  (1823),  2  Brock.  (U. 
8)  80;  Darley  vs  The  Queen 
(1846),  12  CI.  4  Finn.  620. 
»«B»c.  Abr.  Office*  and  Offlotrs. 
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Znfl       T    '"^-     ^""  **®''^''  "'^  «1«°  '""any  divided 

btical  offices  are  such  as  are  not  immediately  connected  whi 
the  aummistrat  on  of  justice    »  x^Hh  +»,  • 

mandates  «* «  •  ^°  *^®  execution  of  the 

mandates  of  a  superior,  as  the  president  or  head  of  a  depart! 

t«Tion    f      :    '^"^  "^  '^'^  ^^^«^  ""^*«  to  the  adS- 
tration  of  justice,  and  which  must  be  exercised  by  the  Z 

tenal  offices  are  those  which  give  the  officer  no  power  to 
judge  of  the  matter  to  be  done,  and  which  require  hTm  To 
o^y  some  superior,  many  of  which  are  mereiremplX 
requiring  neither  a  commission  nor  a  warrant  of  !w  ! 
ment,  as  temporary  clerks  or  messenge  J"         '  "'^"*- 

they  act  l^r^T'''  "^^  ^'  ^^^^  -  ^^^^^  of  which 
(iTstl^  .f''"  "^  "^^  '^^^''"^^^  classified  into 

0)^State  officers;  (2)  County  officers;  and  (3)  Municipal 

■"»  Jingiand,  the  Crown  is  the  fountain  of  all  ««  i.    , 

i.  execute,.  „,,J°;/2wl''''!,.'°f'  >"""•*  '« 

«..y  be  .he  .ubjeetTl"       ^T"'"'*^' -«"- ««- 
J       oi  property,  and  may  be  conveyed  and 


■m 
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transferred  as  such.     These  are  generally  ,aid  to  lie  in 
p-ant     But  most  offices  are  granted  either  during  good 

created  by  modern  statutes,  unless  it  is  otherwise  provided." 

Alf offl'  ^'*"?  '"^  ^""'*'"*^  °^  American  offices.- 

All  offices  .n  the  United  States,  owe  their  existence  to  c;n- 

mut,onal  or  statutory  provisions.     The  principal  offil  at 

east  those  under  the  control  of  the  various  State,  are  X 

a%  of  constuutional  creation,  but  the  legislativ    authTty 

may  create  as  many  offices  as  it  deems  necessary;  the  only 

pZof  The  ;"'d  ^'"  '17  "'^^  ""  "^  -^  invasion  oft: 
ft    Jo.-      fundamental  law,  or  anything  inconsistent  with 
ns  provisions  and  their  unobstnicted  operation."     Offices 
are  also  sometimes  created  by  public  boards  or  municipal 
bo^es  authorized  by  the  legislature  to  create  the  same" 
JSo  American  office  can  properly  be  termed  an  heredite- 
nient,  or  a  thing  capable  of  being  inherited.     The    "n^n^ 
.on  or  the  law,  of  the  State  provides  for  the  extend     he 
duration  of  the  office,  which  is  never  more  permanent  thl 
dunug  good  behaviour."    It  is  „ot  regarded  as  a  ^  nt  " 
contract,  the  obligation  of  which  canTot  be  impaiL,  bu" 
rather  as  a  trust  or  agency.-     The  officeholder,  therefo^  t 
a  mere  agent  or  trustee,  who  has  no  proprietary  insist 
o    vested  ng  t  in  the  office-  nor  in  the  pi^spectL  sX 
or  emoluments  to  be  derived  therefrom,  whicrmay  at  aH 
times,  even  during  his  official  term,  be  altered,  increased, 

'•Smyth   v»  Latham    (1833),  9 
Bing.  692,  2  L.  J.  Ex.  241. 

"State  vg  Hill  (1892),  70  Miss. 
106,  11  So.  789. 

"Miller  vs  Warner  (1899),  /^2 
N.  Y.  App.  DIv.  208,  .59  N.  Y.  S. 
956:  Sta^e  vs  SpauK'ng  (1897), 
102  Iowa,  639.  72  N.  W.  288. 


»»3  Kent  Comm.  454. 

"Coffin  vs  State  (1855),  7  Ind. 
107. 

"State  vs  Dews  (1835),  Charlt. 
R-  M.  (G«.)  307. 
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the coMtitutio,,  the lmBht«„Z.T  "^ ""^  ""^ 

attached  to  it"     K-.n      .."."" 'he  eompensatioo 

the  Crown   .„<,  1  i"  ""^  ''  "■«"«ie«Ily  in 

.he  «pre,;n::t*  at^i:  .rirtrr"^"''  "°'° 

no.  from  any  election  by  the  11%^  f^  T"**"'  '"J 
in  .He  United  State,,  .H  Can.T   ^ffl^.t^"*:.""^'  - 

-st.tn.i„„.,  c..«„n,  „„„,^  ,^,^  a:Te,rfr7t:: 


»  N.  Y.  285.  2  Sandf.  355. 

,,«n>''""         '^        Pennsylvania 
(1850).    ,0    How.     (U.    S.i    402; 

!i\*f  J*  Goldthait    (Ind..   IdOO). 
87  N.  E.  133. 

«< Warner  n  People   (I845),  t 


Den.  (NY.)  272.  reversing  7  Hill 
81  As  to  property  in  office,  North 
Carolina  authorities  conflict  witU 
«.08e  of  other  States.  See  Hoke  v, 
Henderson  (1833),  4  De v.  (N.  0.) 
I,  25  Am.  Dec.  677. 


80 


THB  DK  FACTO  DOCTRINE. 


[8  31 


also,  is  d:fi;";LtEr7T  J'^  i^^^^^*  ^---^ 

amendn^ent  the^"  b^l^       constitutional  Act,  only  an 

«o  far  as  the  oi^ic  law  mav  fol  ?  ?^  ^  '  ^*"'*''^'' 
the  offices  are^pleteTv^^h  t  ^^^^'^^'^^  «>««-ith, 
control  of  the  dadtl  '  ^'''''  "^'^  ""^«'  ^^e 

latures.  "*  «o.enunent,  or  the  provincial  legia- 

§  21.  Definition  of  an  officer  de   iure     «r»     •     „ 

the  leeal  titlp  t^       ?       ,'  '  *^®  J"'«  "  «°e  «ho  has 

luo  legai  title  to,  and  is  eloth*>H  -ayitu  ♦!,••. 

the  P«w«r.„d.„,h„ri,,„/;''^  ""'■''■«  ■°''P'»  «■•'  -i' 

the  wh„l.  v,„,u  ,„      ^     '     f  "'"'*•     He  hu  a  title  .gainst 

.*,  within  z:t  n  iai  r""°'°*  *"  '^  »- 

hy  the  citizen,  ^7  k       "' """"'"•J'.  """not  be  questioned 
A^itr^Tj^T  "'>»*"»'  »'  "«  r-^nunent... 

««« without  being  irp!:it:  S'i '  "^^iT'"  *: 

howerer,  is  not  reuenJlvT,^  •     °'.  ""°"  *  ><'">" 

but  n,e4  in  ^.CJT,-    T^  "  ""'  ""P^l-xire  sense, 

Jbe  actu.,  inoun-bent  ther' X  ru^S    "al  tr 
been  ^  possession  of  it,  o,  ha,  been  ouated  .J^l^.T^ 


*«BI«ck  Diet 

'•Auditor-Gen.  ts  Supervlrori 
nsoi),  89  Mich.  652.  51  N.  w! 
483* 


•'Hamlin  v.  Kamfer  (1887). 
1«  Or.  456,  15  p.  778,  3  Ab.  SL 
R  17«.  ^ 
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IB  always  in  that  restricted  sense   that  fJ,«  ♦.       • 
connection  witi.  the  de  facto  dLtle  "°  "  ""'  '" 

8  22.  Definition  of  an  officer  de  facto— "Do  *  *  » 

means  in  law,  .s  well  as  elsewhere,  in  fac^  f !;r  f  •  ^"'' 

of,  or  founded  in  fact-  in  a^a    ■  '  '  """"^  °"* 

really."     "De  facW'  i«  t.        '  '°  """"^  "^  '''^^'  ««*"«»y' 
J'  i^e  lacto     18  the  opposite  of  "de  iure"  .„  tuL 

S: -.T  one  who,  .h„„,h  .0.  ,.  W,„  ./^W    . "  ^ 

ni.-  ia  E.g,.„d  .fd  hifheet  ,:::tr:r  tt 

numeroue  A«,srio.n  .„,h„H.ie.     Cd,    ^T    5^ 

L"i;:  rj'ir  '"■'"•"'"■■°°  °'"-  *"  °«- : 

^^^  me.  w  be,  „d  yet  ,s  not  .  g«Ki  „«„,  ;„  ^^j^,  ^, 

o«d  h,  .rr:i"i.t  .r.  r^i^rt.  -t '- 

in  ^<a<e  r,  Carroll  3i     "An.ffl      !    !  '^"'*'"^  ^"^^^^ 

i^-..,".one,hi.e..rz:ir:;x5:;:z' 


»McC.hon      y,      Leavenworth 
(1871),  8  K«n.  437. 

"(1701).  12  Mod.  466,  88  Eng. 
R.  1454.  ,.  c.  1  Ray.  (U.)  688. 
91  Eng.  R.  1338. 


»«(1806),  6  Ka8t356. 
^;MW1,.  38  conn.  449.  9  ^ 
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invoke  his  action,  supposing  him  to  be  the  officer  be  assumed 
to  be ;  second,  under  color  of  a  known  and  valid  appointment 
or  election,  but  where  the  officer  had  failed  to  conform  to 
some  precedent  requirement  or  condition,  as  to  take  on  oath, 
give  a  bond,  or  the  like ;  third,  under  color  of  a  known  elec- 
tion or  appointment,  void  because  the  officer  was  not  eligible, 
or  because  there  was  a  want  of  power  in  the  electing  or  ap- 
pointing body,  or  bj  reason  of  some  defect  or  irregularity  in 
its  exercise,  such  as  ineligibility,  want  of  power,  or  defect 
being  unkno^vn  to  the  public;  fourth,  under  color  of  an  elec- 
tion or  appointment  by  or  pursuant  to  a  public  unconstitu- 
tional law,  before  the  same  is  adjudged  to  be  such." 

§  23.  General  characteristics  of  an  oiBcer  de  facto. 

Notwithstanding  the  above  definitions,  it  may  not  be  amiss 
to  give  a  general  description  of  an  officer  de  facto,  and  ex- 
hibit what  his  status  is  in  the  English  and  American  juris- 
prudence.    In  B.  v8  Lisle^^  it  is  said  that  he  "is  a  notional 
creature  only,  erected  by  the  law,  in  order  to  answer  the 
ends  of  justice  and  equity  under  particular  circumstances." 
Hence  he  is  a  legal  being,  and  although,  as  pointed  out  in 
State  V8  CarrollJ"^  it  is  the  quality  and  character  of  his  acts, 
which  induce  law  to  afford  them  validity,  and  not  "because 
of  any  quality  or  character  conferred  upon  the  officer,  or 
attached  to  him  by  reason  of  any  defective  election  or  appoint- 
ment," yet  it  must  be  admitted  that  the  law,  in  order  to  attain 
the  end  desired,  is  compelled  to  recognize  in  him  a  qualified 
official  status.     Ha  is,  therefore,  ex  necessitate  a  creature 
known  to  the  law,  possessing  an  individuality  of  his  own, 
distinct  from  and  independent  of  that  of  an  officer  de  jure. 
He  is  invested  with  certain  rights,  powers  and  duties;  ij. 
under  certain  responsibilities  to  the  public  and  third  persons ; 


*«("38),  Andr.  p.  166.  ••{187I),  S8  Conn.  449,  0  Am.  R.  409 
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»»  bta,  U  L  .  WulT"^  ""  r"^'  P"*-  <ie1i.W 

.be  d,  ju„  o«o„7^.  ,n    T  ■*  "~°"'""«  "> 
illegally  in  «cip,  „f  „j  Zl'"'',?'''"™-"'  'W<*  b.  i. 

O"  purpoK,  hi.  .«„„ed  offlcW  ICT^^  "•"«'-  '"' 
erlly  «»iM,  „.,«.  h,  .Z^t  1.  "•»'»'  be  coll.,. 
^Se  from  hi.  incumbency  „T   .f     '  l""""'  •>1™»- 

-I  tbird  p,«,n.  ^„'^^^:^  ;^ ''»  2'^''  -"  'be  Public 

be  i.  «^«,  h,1w,  bnl  M";.td\'"V""" 
"  not .  good  «««,  „  to  him«i,...         '  "^  "'"'»"'  be 

To!  "■dSr.ti'tfnrt*-  ''*"-'■■  ''- 

'bo*  .rigind  m,  iTin^id  "^L^,"""  ?  '•*"  "««'• 
WIedto,n.li  ,  ,fto,l.°  ;■  ,  *°*  "■■»  b.»e  merely 
"There  .'re  mlt^ri       '"l"^'"'^"''-'""'''' 

concenung..„fflc„j.,„to.*dieL     r,„t  ^^.'^ 
•e™,  judge.  h.v.  frequently  greup!2To»S  ° '°"°'"' 

.:re:::rr;rjH^^'— 

^IfTrH"    "    ^"^    "•">.'•  or.  «,.„  p.  ^  , 

De  Facto— 3. 
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forfeiture.  This  lut  cam  it,  howerer,  not  properly  a  caw 
of  an  officer  de  facto.  It  is  an  inatanoe  of  a  rightful  officer 
holding  by  a  defeasible  title.  Hii  acta  are  in  all  respecUi 
lawful,  until  the  State  interfere!  by  a  proceeding  in  the 
nature  of  a  quo  warranto.  It  only  tenda  to  confusion  to 
atyle  him  an  officer  de  facto,  whose  acta  are  only  valid  as  to 
the  public  and  third  persons,  and  cannot  be  sustained  as  to 
himself."  •»  The  learned  judge,  however,  admitted  that 
there  might  be  cases  where  the  language  of  the  statute  waa 
ao  imperative,  aa  to  make  the  act  of  qualifying  a  condition 
precedent  to  becoming  an  officer. 

But  however  aound  may  be  the  above  distinction,  and 
whatever  force  it  may  h<ive  in  pases  involving  questions  affect- 
ing the  officer  himself,  or  the  validity  of  hia  official  acta  under 
exceptional  drcumatances,  it  haa  never  prevailed  even  in  the 
State  of  New  York,  to  the  point  of  diaturbing  the  usual 
daaaification  of  offioera  with  regard  to  title,  into  oiBcers 
de  jure  and  officers  de  facto.    And  we  think  very  properly 
so,  for  though  aome  officers  de  facto  may  have  a  superior  title 
to  others,  yet  they  all  are  illegal  officers.     However  valid 
may  have  been  their  election  or  appointment,  their  failure 
afterwards  to  qualify  makes  them  unlawful  officeholders. 
"The   title   to   every   office,"   says   Lord    Hardwicke,    "ia 
grounded  on  two  things;  the  election  of  the  party,  and 
hia  being  sworn  into  the  office."  »•    And  in  another  case 
Chief  Justice  Raymond  says:  "The  right  to  the  office  arises 
from  the  election,  and  the  exercise  of  it  from  the  swearing; 
he  could  not  act  without  being  sworn."  "    Moreover,  as  the 


»»Foot  TS  Stiles  (1874),  67  N. 
Y.  399;  Horton  vi  Parsons  (1885), 
37  Hun  (N.  Y.)  42,  affirminp  1 
How.  Pr.  (N.  8.)  124.  See  also 
State  vs  Findley  (1840),  10  Ohio, 
SI.    The  tenn  "defeasible  title"  is 


also  used  by  Lord  Colerid^  in  R. 
vs  Mayor  of  Cambridge  (1840),  12 
A.  t  E.  702,  714. 

»«R.  vs  Elli8(1735),  9  East,  252. 

«'R.  vs  Hull  (1724),  11  Mod. 
890,  88  Eng.  R.  1107.    See  also  & 
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di-tinction  i.  of  no  pri^c^l*^""^  ^'^'"'  «»«  ^^^  York 
caw*  ^"'**"'^  P»T««  or  value  in  ordinwy 

8  25.  Definition  of  «  usuroer  -  a 
"  one  who  awume.  the  riJhT!?  ""P"'  "  '^^^"^d 

traiy  to  and  in  violation  of  7k  r*™"**"'  «>7  force,  con- 
B«t  the  tenn  aa  ::^Z  J ^IZT"^  ''  *^«  ---^•" 
nate  one  who  take,  poaseaaiol?.^   ?'"'  "  "^  **»  <J«"«- 

;;a  .ere  «..pe,.  r^i^H!!^^  .r;;;:r  r"^'°'^^^- 

himself  into  an  oflJce  wh}„i.  •  ^'       **"*  ^^o  intrudes 

t^nt  without  «;X of  titJeT/'  "'  °"*'  *^«  -- 
void  in  every  4ect»  "  ''^'**'*''  "**  ^^  «cts  ore 


(l«7a),   1   Mod.  122,  86  Enir    H. 

r;,:ctt"T" ''»•«»'' ^"'-^^ 

an  elective  .nd  a  patent  offlce,  «„d 
we  party  muit  be  inveeted  to  «.i. 
ent  he  ,.  i„  by  ^he  creatTon  '  £.t 
wh.Uv.ra«^bethenatu«o/the 


offlce,  the  officer  ti  generallv  r.^ 
erciaing  It,  and  U  he  /all,  in  th»t 

-.^t,hei..ot.trict,;;-.;i;; 

"Black'.  Diet 

"Chrietian,     J._McCraw     „ 
WilLan,.  (1880),  33  Qratt.  (Va7 

iW8),li8aw.M».       ^ '*'•' 
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BOOK  IL 

OP  THE  REQUISITES  TO  CONSTITUTE  AN  OEPI 
CER  DE  FACTO. 

CHAPTER  3. 

INTRODUCTORY. 
«  a».  Wh.t  .„  .ueh  ^„„jt„,  ,  2^  p^^^  ^^  ^^  ^ 

§  26.  What  are  such   reauisites.— TJ.«^  ♦k- 

Without  th.  ex,*Dce  .„d  co-c„mnce  of  ,ie»  three  ell 
n.e«ta,  no  pem,„  c.n  he  ™g.rded  „  .„  „ffieer  de  factT  In 

it„Tr"  '"'"'"  "^  """  °'  "■  officer     0„  .hi 
«her  h.nd,  however  strong  .nd  well  founded  may  he  .  ,«! 

-  tie  .ctud  po-seseion  thereof,  he  m.y  be  „  offleer  de  ftT 
Wt  1,  ,.nnot  he  „  „iB«,r  de  f.cto.  Finelly  TM.  ' 
--  ef  .  do  ju.  offlee,  without  color  7^  ^'X^ 
"111  only  constitute  the  occupmt  a  neurper.  """">"V. 

to  !  f/j*^??*  "'  ""■■  "-™'  """k  will  be  devoted 
.0  .  «udy  of  the  «ver.l  topic  .Uuded  to  in  the  prill 

39 


111 


IJt*"~ 


40 


THE  DE  FACTO  DOCTRINE. 


[§  27 


section.  The  next  two  chapters  will  deal  with  question* 
aflFecting  the  existence  or  creation  of  offices;  the  fourth,  with 
official  possession;  and  the  fifth,  with  color  of  title  or  author- 
ity.    These  chapters  will  be  entitled  as  follows:— 

1.  Existence  of  de  jure  office  necessary  to  constitute  an 
officer  de  facto. 

2.  Of  offices  recognized  by  law  ex  necessitate  and  offices 
irregularly  created— De  facto  govemmenta— De  facto  munic- 
ipal corporations. 

3.  Possession  of  office  necessary  to  constitute  an  officer 
de  facto — Incidents  of  possession. 

4.  Color  of  title  or  authority  necessary  to  constitute  an 
officer  de  facta 


i 


CHAPTER  4. 


EXISTENCE  OF  DE  JURE  OFFICE  NECESSARY 
AN  OFFICER  DE  FACTO. 


TO  CONSTITUTE 


§  28.  General  rule. 
29.  Authorities  upholding  above 

rule. 
80.  A    person    cannot   be 

facto  officer  of  an 

ished  office. 

31.  Conflicting  doctrine. 

32.  Same  subject. 
88.  Same  subject. 
34.  A  person   cannot   be 

facto  officer  of  an  office  at- 
tempted to  be  created  by 
«n  unconstitutional  Act. 


a   de 
abol- 


a  de- 


i  35.  Same  subject 

36.  Same  subject. 

37.  Conflicting  doctrine. 

38.  Same  subject. 
30.  Same  subject. 
<0.  Same  subject. 

41.  Observations  on  unconstitu- 
tionality of  laws— No  un- 
constitutionally created 
offices  in  England. 


J.  !?*  ?""**  ^^^'-'The  general  rule  is  that  the  e«8t- 

IhZl    Z    «'        ^*"*''  "^^  *^"*  ^'*^°"*  «"«h  «»  office 
tion.       The  Idea  of  an  officer,"  says  one  of  the  judges  of 

^^ffi^cil'rr  t"?r^  '^"^' "'-'''-  *^«  -^-- 

t?rms^     n  "«'•     '*  "°"^'  ^  *  mi-application  of 

terms  to  ca  1  one  an  officer  .ho  holds  no  office,  and  a  public 
office  can  only  exm  by  force  of  law.-  And  in  Ex  p.  Snyder  « 
Sherwood,  J^,  delivering  the  opinion  of  the  Supreme  Court  of 
Missoun,  observes:  "N„„.erous  cases  can  be  instanced  from 
the  books,  where  the  acts  of  an  incmnbent  of  an  office  have 


»FleM,  J,—  Norton  ▼«  Shelby 
County  (1880).  118  U.  8.  425,  « 
Sup.  Ct  liai,  80  L.  ed.  178. 


»(1876),  64  Mo.  58. 


(  1 
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been  held  valid,  upon  the  ground  that  such  an  incumbent  was 
an  officer  de  facto.  But  an  officer  of  that  description  necessar- 
ily presupposes  an  office  which  the  law  recognizes.  And  a 
quite  extensive  research  has  failed  to  discover  an  instance 
where  an  incumbent  has  been  held  an  officer  de  facto,  unless 
there  was  a  legal  office  to  fill." 

§  29.  Authorities  upholding  above  rule. — The  au- 
thorities upholding  or  recognizing  the  above  proposition  are 
most  numerous.*     Thus  in  Jester  va  Spurgeon,*  which  was 


SR.  TS  Saunders  (1802),  3  East 
119;     Welch    ts    Ste.    Genevieve 
(1871),  1  Dillon  CO.  (U.  S.)  130; 
Miner  vs  Justices  Court    (1898), 
121   Cal.  264,  63  P.  796;   People 
TS  Toal  (1890),  86  Cal.  333,  23  P. 
'203;  People  ts  Hecht  (1806),  106 
Cal.  621,  38  P.  041,  46  Am.  St.  R. 
96,  27  L.R.A.  203;  Stote  vs  Shu- 
ford  (1901),  128  N.  C.  688,  38  S. 
E.  808;  Jester  ts  Spurgeon  (1887), 
27    Mo.    App.    477;    Missouri    vs 
Boone  County  Court(1872),  50 Mo. 
317;  State  ts  O'Brian  (1878).  68 
Mo.  163,  following  Ex  p.  Snyder 
(1876),   64  Mo.   68;    Weesner  vs 
Bank  (1904),  106  Mo.  App.  668,  80 
S.    W.    319;    Decorah    vs    BuIIis 
(1868),     26     Iowa,     12;     People 
vs    Welsh    (1907),    226    111.    364, 
«0   X.    E.   313;    Moon   vs   Mayor 
(1906),    214    111.    40,    73    N.    E. 
408;  Kenneally  vs  Chicago  (1906), 
«20    111.    486,    77    N.     E.     166; 
Chicago       vs       Burke        (1907), 
226    111.     191,     80    N.    E.    720; 
l«wistott  vs  Proctor  (1860),  23  111. 
(13   Peek.)    633;    Ward   vs   Cook 
(1898),  78  III.   App.   Ill;    In  ro 
Hinkle  (1884),  31  Kan.  712,  3  P. 
4531;  In  re  Vn^*  m  (1902),  64  Kan. 
«42,  68  P.  639,  91  Am.  St.  R.  265; 


Hildredth  vs  Mclntyre   (1829),  1 
J.  J.  Marsh.    (Ky.)    206,  19  Am. 
D«c.  61;  Treble  vs  Frame  (1829), 
1  J.  J.  Marsh.  (Ky.)  205;  Cheev- 
ers  vs  DuflTel  (1880),  32  La.  Ann. 
640;  Carleton  vs  People  (1862),  10 
Mich.  250;  In  re  Parks  (1880),  3 
Mont.     426;     Clark     vs     Easton 
(1888),    146  Mass.   43,   14  N.  E. 
796;  Blackburn  vs  Oklahoma  City 
(1893),   1  Okla.  292,  33  P.  708; 
City  of  Outhrie  vs  Wylie  (1896), 
6  Okla.  61,  66  P.  103;  Waleott  vs 
Wells    (1800),  21  Nev.  47,  24  P. 
867,  37  Am.  St.  R.  478,  0  L.R.A. 
69;  SUte  vs  Lake  (1873),  8  Nev. 
276;  Matter  of  Quinn  (1897),  162 
N.  T.  89,  46  N.  E.  175;  People  vs 
Terry    (1886),   42   Hun    (N.    Y.) 
273;  New  York  vs  FUgg  (1858),  6 
Abb.  Pr.    (N.  Y.)    296;   Flaucher 
TS  Camden  (1893),  66  N.  J.  L.  244. 
28  A.  82;  State  ts  District  Court 
of    Ramsay    County     (1898),    72 
Minn.  226,  76  N.  W.  224,  71  Am. 
St.    R.    480;    Tinsley    ts    Kirby 
(1881),    17   S.   C.    1;    Merchant's 
Nat.   Bank  ts  McKinney    (1801), 
2  S.  Dak.  106,  48  N.  W.  841 ;  Tur- 
ney    ts    Dibrell    (1873),    3    Bax. 
(Tenn.)  236;  Daniel  vs  Hutcheson 
4  Tex.  Civ.  App.  230,  22 


! 
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•n  action  of  replevin,  the  property  in  controversy  was  a  mul« 
Wly  owned  by  the  plaintiff/and  claimed  by  th^deW 

iTthatth  *'  ''  *''  "'^  ^"  ^''^  ^-"'^^  '  -  of  which 
dTrL  ted*;  TT.''  :''"  ^^  ""»  ^'f  --»*--  -s 
deTrl        .  ?'  ^"'^  ""^^  *^^  ""'«'  ^««  '^either  an  officer 

m  1884,  by  the  County  Court  of  Clarke  County,  uTn  the 

for  the  township  of  Des  Moines,  there  being  already  in 
office  a  lawful  constable  who  had  been  previously  eleLd 
The  new  appointee  had  given  bond  and  acted  as  conLb L  fot 
neariy  two  years.     The  sale  was  nevertheless  set  at^tte 
court  observing  that  the  appointment  was  made  to  fil     n  ;ffice 

to  r Lf  T  "r "''  *'^  ^^"°*^  --*  '^^'^  '^ttempld 
to  re  te,  namely,  the  office  of  an  additional  constable-  and 
as  that  was  an  office  unknown  to  the  law,  there  couldl" 

^^::r:^zt''  -' ''-'-  -  --  -- 

In  Decorah  vs  Buttis'  the  town  of  Decorah,  in  its  corpo- 
rate capacity,  attempted  to  recover  an  assessment  f rom  t^ 

(1860),  1  W..h.  Terr.  119;  Ex  p 
Roundtree     (1874),    61    Ala.    42;" 
Caldwell    ti   Barrett    (1903),   71 
Ark   810.  74  S.  W.  748:  Hawver 
ru  Seldenrldge   (1867),  2  W.  Va 
274,  94  Am.  Dec.  632;   Yorty  va 
P»Ine  (1885),  62  Wis.  164.  22  N 
W.  137;  Chicago  Ry.  Co.  v.  Lanif* 
I»de  (1883),  56  VVi..  614,  14  N.  W. 
844;    Cole   vs   Black   River   Falls 
(1883),   67   Wis.    110,   14  N.    W. 
806;  Farrington  vs  New  England 
Invest.  Co.  (1890),  1  N.  D.  102  46 
N.  W.  191.    But  see  contra.  SUte 
w  Bailey  (Minn.  1908),  118  N.  W. 


676;  Burt  vs  Winona  Ry.  Co 
(1884).  31  Minn.  472,  18  N.  W 
285;  Adams  vs  Lindell  (1878),  6 
Mo.  App.  197,  affirmed  72  Mo.  198- 
State  vs  Ely  (1907),  16  N.  D.  569 
113  N.  W.  711;  Heck  vs  Window 
Glass  Co.  (1898),  16  Ohio  Cir. 
Ct.  Ill;  State  vs  Stroble  (1904) 
aj  Ohio  Cir.  Ct.  762,  State  vs 
Gardner    (1896),  64  Ohio  St.  24 

?,Z\  ^'  ^'  ^^^  »  Bingham 
(1897),  14  Ohio  Cir.  Ct.  246;  Lang 
w  Bayonne  (1907),  74  N.  J.  L. 
«5.  68  A.  90. 

«( 1887).  27  Mo.  App.  477 

•(1868),  26  Iowa,  18. 
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defv;ndant  for  the  building  of  •  sidewalk  in  front  of  his 
premises.     The  town  had  been  organized  in  1857  under  a 
special  charter,  by  which  the  legislative  authority  of  the 
town  was  vested  in  a  president  and  board  of  six  trustees, 
who  were  to  be  elected  annually  on  the  last  Tuesday  in  June. 
On  the  first  Monday  of  March,  1860,  and  annually  there- 
after until  1867,  it  had  elected  a  mayor,  recorder,  and  five 
trustees,  under  and  pursuant  to  an  Act  passed  in  1858,  author- 
izing organization  and  re^>rganization  of  municipal  corpora- 
tions, but  no  other  step  had  been  taken  to  abandon  the  special 
charter,  and  no  vote  of  the  people  had  been  taken  upon  the 
question  of  such  abandonment  or  of  re-organization  under 
the  Act  of  1858.     The  council  thus  elected  passe.!  an  ordi- 
nance requiring  the  owners  of  property  on  a  certain  street 
to  build  a  sidewalk  in  front  thereof.     The  defendant  having 
failed  to  build  the  sidewalk  as  required  by  the  ordinance,  the 
town  built  it,  and  brought  the  action  to  collect  the  cost  of  it. 
Held,  that  the  ordinance  was  invalid,  for  the  reason  that 
It  was  not  passed  by  the  corporate  body  in  which,  under  the 
special  charter,  the  legislative  authority  was  vested.     The 
court  remarked,  that  "if  the  corporate  body  which  passed 
the  ordinance  had  assumed  to  act  under  and  by  virtue  of  the 
charter— had  claimed  to  exercise  the  powers  given  by  chapter 
42  of  the  Code— in  other  words,  had  assumed  and  claimed  to 
be  the  president  and  trustees  of  the  town  under  its  oi^anic 
Act— their  acts  as  such  officers,  being  in  such  case  oflicers  de 
facto,  would  undoubtedly  be  valid;"  but  they  claimed  to  act 
as  the  legislative  body  of  a  new  or  re-organized  corporation, 
whose  existence  in  point  of  law  was  mythical. 

So  a  person  who  is  elected  and  performs  duties  as  an  officer 
under  a  supposed  municipal  corporation  organized  prior  to 
the  existence  of  lawk  authorizing  the  formation  of  municipal 
corporations,  cannot  be  regarded  as  an  officer  de  facto,  and 


Ill 
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ere.  Lrthe  o2"\      "  *''  ""'"^  '"^'^  ^'>«»  °^  *•>«  Act 

J«to  and  h        r    '  '"""°*  •*  '^^^^'^'i  "  «  officer  de 
tacto,  and  bis  acts  are  utterly  void.' 

but  has  been  subsequently  abolished,  has  no  n,or«  claim  to 

eg.1  recognition  than  an  office  .hich  never  existed    Jd 

^erefoi.  cjumot  he  filled  b,  a  de  facto  officerril"^' 

o^W   If*""'  "'""^  "•'  "°  ^-^^  «>n>«B  proceedinr'the 
obj^  of  the  application  was  to  obtain  thT  diLha.^ T 1 

L7C^  5^  """""^  "°^«''  ^'•'•'h  the  arrest  was  made 

had  been  issued  by  one  John  J.  Ryan,  claiming       Zl 
police  justice  of  said  city.     It  was  contended  on  behalf  oJ 

Mann     T    Tv  .         contention  was  sustained,  and 

«W^b    ^.      '""^  *'''  "P'°'''°  ^'  *^«  Court,  said- 
We  think  there  can  be  no  de  facto  officer  when  there  is  no 


•Blackburn   vs   Oklahom*   City 
<1893),  1  Okl«.  292.  33  P.  708. 

'State  vs  Shuford  (1901),  128 
N.  C.  S88.  38  S.  E.  808.  But  m» 
Bute  VI  Ely  (1907),  16  N.  D.  S«9. 
"3N.  W.  711.  Se.  .!«,  de  f«.to 
oourtf,  »ec.  396  et  aeq. 

..ly*""'  "*  ^<*"'«  IM-  Co. 
(1896),  62  Mo.  App.  209,  Boyer 
n  Fowler  (1860),  l  Waeh.  Ter. 
119;  Ctmven  n  Duffel  (1880),  32 


L».  Ann.  649;  SUte  vs  Tilford 
(1865),  1  Nev.  240;  Strickland  vs 
Onffin  (1883),  70  Ga.  641;  Qor- 
Mn   V8   People    (1892),   17   Colo. 

596,  31  P.  336;  In  re  Wood  (1886). 
34  Kan.  646.  9  P.  768;  People  ve 
Weleh  (1907),  225  III.  364,  80  K 
E.  313;  McAllieter  vs  Swan 
(1897),16UUh.  1,60P.  812 

•(1897).152N.Y.  89,46  N.E. 
175. 
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office  to  fill.  The  act  of  the  legislature  was  notice  to  all  that 
the  office  had  been  abolished  and  that  no  one  was  authorized 
to  discharge  its  functions  after  midnight  of  June  80,  1895. 
After  that  date  there  could  be  no  appearance  or  color  of  right 
to  induce  the  public  to  ask  for  or  yield  to  action,  official  in 
form,  on  the  part  of  the  former  police  justice  in  the  belief 
that  he  was  still  the  officer  he  assumed  to  be." 

In  In  re  HinJcle  "  the  petition  was  also  for  a  writ  of  habeas 
corpus.     The  process  under  which  the  prisoner  was  arrested, 
had  been  issued  by  a  justice  of  the  peace  and  executed  by  a 
constable  of  a  municipal  township,  which  had  been  abolished 
by  a  legislative  enactment.     It  was  held  that  the  restraint  of 
the  petitioner  was  wholly  illegal,  iaasmuch  as  when  a  town- 
ship is  abolished  there  are  no  township  officials  left,  for 
there  is  neither  a  constitutional  nor  a  statutory  office  to  fill, 
the  township  office  must  go  with  the  township,  and  this  irre- 
spective of  the  question  whether  the  township  officers'  term* 
have  expired  or  not. 

In  Daniel  va  Hutcheaon  "  a  sale  of  land  ordered  by  a  pro- 
bate judge,  in  1870,  and  made  in  the  same  year,  and  con- 
firmed thereafter,  was  held  void,  because  prior  thereto  the 
County  Courts  as  Courts  of  Probate  had  been  abolished  by 
the  Texas  Constitution  of  1869,  and  probate  jurisdiction 
vested  in  the  District  Courts. 

In  Ayera  va  Latiimer  "  the  appeal  was  from  a  judgment 
of  the  Criminal  Court,  annulling  a  judgment  of  an  alleged 
Justice  of  the  Peace.  The  latter  claimed  to  act  under  an 
appointment  from  the  County  Court,  but  prior  to  such  ap- 
pointment, the  general  law  under  which  it  purported  to  be 
made,  had  been  repealed.     The  Court  held  that  the  appointee 


i«(1884),  SI  Kan.  712,  3  P.  631 
11(1893),  4  Tex.  Civ.  App.  Sa9, 
22  S.  W.  278. 


"(18M),  67  Mo.  App.  78. 
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Wrdt-^'r*'''^""  "•"^^  ^''  »-  ^^--ed  an  officer  do 

offi^elLred   a':  T^"'^'  "  f*  ^^'^'^  ^-'  ^'''^^  -  -ch 
r       *.**''  "°**  '•«°<*  no  Buch  officer  could  exist " 
Again,  in  State  vs  Jenning,,^^  U  was  held  fW  « 

■"«,  md  the  locumbeat  thereby  cewe.  to  be  «i  officer. 

n.le,  Z^i.  ;'"",  T"  ""*  "•"  «»  Pracedi.,5 

<feH"  tU  «„•*  aoctrme.     Thus,  m  Adams  vs  Lin- 

aeih     the  suit  was  on  a  special  tii»  Km  •        j   . 
anoo  n*  »-      J-  "peciai  tax  bill  issued  in  nursu- 

ance  of  an  ordinance  of  the  city  council  of  St   T  T 

-»WH  Ul^:.  :"t',;°' "'  °'»°"'  °'  *»  "'o 

"il^ryvement  (and  on  account  of  which  fli«  t-^  kn 
issued),  were  then  holding  office.  whlcTin  1   *''*,^'"7''« 


^"(1888),  57  Ohio  St  415.  49  N. 


»M1878),  8  Mo.  App.   197    ., 
flnned  72  Mo   188.  ' 
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being  leg«lly  such,  his  acts  are,  apart  from  the  principle  of 
validation,  of  no  legal  effect;  but  if  to  this  state  of  things 
we  superadd  the  element  of  non-existen(^  of  the  office,  what 
essential  difference  can  this  make?     The  question  is  as  to 
the  validitj  of  the  acts  of  a  certain  man,  claiming  to  be  a 
public  officer.    If  those  acts  are  invalid,  they  certainly  can- 
not be  made  more  invalid  by  the  addition  of  another  quantity. 
'Contrary  to  Law'  and  'invalid'  do  not  admit  of  degrees  of 
comparison;   and  in  the  expression,   'clearly  invalid,'  the 
adverb  refers  to  evidence,  not  existence.     The  act  of  the  so- 
called  officer  being  thus  contrary  to  law,  as  he  has  no  right 
to  the  office,  the  de  facto  principle  is  applied,  and  thus  an 
otherwise  void  act  is  validated,  ndt  because  of  any  character 
or  quality  attached  to  the  so^salled  officer  at  to  his  office, 
but  because  this  i»  necessary  to  preserve  the  rights  of  third 
persons  and  keep  up  the  organization  of  society.     The  rule 
is  based  merely  on  policy,  and  its  origin  and  historical  devel- 
opment show  that  it  is  founded  in  comparative  necessity. 
If  the  citizen  is  in  no  way  in  fault,  if  in  his  dealings  he 
trusts  to  the  non-legal  authorities  in  whom  all  believe,  his 
rights  are  not  to  be  destroyed.    Where  he  is  in  fault,  the  case 
is  different     But  when  he  himself  meets  all  legal  require- 
ments, it  is  evident  that  the  necessity  which  creates  the  rule 
of  validation  may  exist  in  precisely  the  same  way  and  de- 
gree where  there  is  no  l^al  office  as  where  there  is  merely  no 
legal  officer;  and  it  is  further  evident  that  to  apply  the  prin- 
ciple to  cases  where  there  is  no  legal  office  is  taking  no  new 
or  further  step;  for,  as  above  said,  the  act  being  already  in- 
valid, it  cannot  be  any  more  than  invalid  where  there  is  no 
legal  office.    Why,  then,  should  the  rule  suddenly  halt,  when 
both  logic  and  necessity  require  it  to  proceed  I " 

§  32.  Same  subject— However  plausible  may  be   the 
above  language,  it  seems  evident  that  the  principle  laid  down 
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1" ri.  ^rrr/zir.---'""  *•' 

«»r  .„  eh.,go  of  .  I.„f„,  .ffl„.    „h™  u,e  o^  3i  al 

.r  .»oh  lawMd't  1.       ?  ""^""".  «  ?"««,  who.h. 
Th,  „„Mr°     u      ,"!  ^'"'"'g^  h  .  good  offlcor  o.  Dot 

valid,.™    ,.„H  ™  I'""''"™  »'  'l"  '•»  tk" 

date  what  ,  ^.^ly  j,^,      ^^^  ^  P»        van 

"«.»..,.,,,  illegal.    The  p«.e.ded  Jir  ia   «X.»  1 

c.«»g  po.e«  ,kioh  DO  oitizen  ia  the  land  »uld  W„Tlv 
e»rci8e  op  poaseea.    To  allow  a  n.l.  „f  •       """"•'' 

- jn,„d,  extending  the  aane  Cnd  i>J ZT^^i^  ^ 
>«a«,n,  ,„M=oe,  and  public  requirement.  ' 

principle  «.,„ppo«.d  iy  the  weight  5^.^:7. !d*°°''" 
«ct  eonflie.  „i,h  the  anthoritie,  f„  -LTa  I    ' 

^.ble  «g.„e.,  even  if  no.  s.He.irS;e.af  J^^htt^:: 
been  baaed  on  the  fae.  that,  .hough  .he  fonner  ^Sl  of 
aoea  we.  a  ^M,  ,e.  municipal  gove^men,  wa.  "^  If 


1;^ 


hi 

if 
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iahed  in  the  City  of  St  Louis.  By  loine  raeh  ivaaoning  it 
might  poMibly  have  been  thown  that  the  old  officea  were 
•till  aubatantially  in  existence  under  another  form,  and  that 
the  persons  filling  the  same  and  carrying  on  municipal  gov- 
emment  in  the  city,  though  not  strictly  in  conformity  to 
law,  were  entitled  to  be  regarded  as  de  facto  officers."* 

8  33.  Same  subject.— However,  Adam$  v$  Lindell  was 
followed  in  several  other  cases,"  but  a  few  excerpts  from 
the  judgment  of  Gill,  J.,  delivering  the  opinion  of  the  court 
in  the  last  quoted  one,  will  make  it  obvious  that  the  doctrine 
recognizing  a  de  facto  office  rests  on  rather  flimsy  grounds. 
Said  the  learned  judge:  "But,  contends  plaintiff's  counsel  in 
an  argument  of  much  logical  force,  there  can  be  no  officer  de 
facto  unless  there  exists,  to  start  with,  an  officer  de  jure.  And 
candor  compels  the  admission,  that  if  this  case  should  be 
forced  to  determination  on  the  apparent  weight  of  authority 
— untrammeled  by  controlling  precedents,  and  regardless  too 
of  manifest  hardship  and  injustice — I  should,  speaking  for 
myself,  write  here  a  reversal  rather  than  an  affirmance,  and 
that,  too,  on  the  ground  just  stated."    And  later  on,  referring 
to  Adama  va  Lindell,  he  observes,  "The  court,  in  that  case, 
practically  denied  the  doctrine  asserted  by  Judge  Dillon, 
and  which,  too,  had  been  announced  in  In  re  Snyder,"  to 
wit,  that  there  could  not  be  in  any  event  a  de  facto  officer  in 
the  absence  of  a  de  jure  office."    And  finally,  he  adds:— 
"While  now,  as  already  intimated,  I  regard  Adams  va  Lindell 
as  an  innovation  or  modification  of  the  rule  announced  by  a 
majority  of  the  decided  cases,  I  cheerfully  advise  that  it  be 


"•See  poit,  M  to  alteration  of 
form  of  Municipal  government, 
■ee.  801. 

liPerkins  ▼•  Fielding  (1893), 
n»  Mo.  149.  24  S.  W.  444,  87  a  W. 


1100;  Rilgert  va  Barber  Aaplialt 
Pay.  Co.  (1904),  107  Mo.  App.  386, 
81  8.  W.  496,  and  Simpson  v*  Me- 
Ck>negal  (1892),  52  Mo.  App.  640. 
i«(1870),  64  Mo.  S& 
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«''«  w..  intended  to  dhl  1    ""  '"  ''*""  "  ^''^ 

PJ-in.  .h,.  nntTit  ll^riffi    "^^"^  *""     ^^^-- 
the  Supreme  Court  yetin  t  **  "'^  "PP"*^"  "^^ 

thegeneralprbep/eZX':;"'"'''"  » '-^e  m  IO04' 
to  constitute  one  «  oZ^Zll"^"^^  ^' "  ^«  J"- <>«<« 
l"t  quoted  c.«,  the  court  /.ij.  ^^^  "  ""f  ""*""  '"^  ^"^ 
•W^'  i.  that  there  cnnoVte.;  oJ  ^r'  '"'''  '""J"^"'"- 
°o  office  de  jure.  2\ttTfT  "  ''''"'  ^'""«  ^^^'^  " 
0'Bri«,  68  Mo  153    jT       I^"''  **  ^'-  '^'  ^'-^e  v. 

The.  hUe  J!:n  Lir;;:;  ^r'^"'  '^ ""''  ^^p-  *^^- 

'^"oning  tried  to  estTblirin  *""'"  **^  '  "P^'"- 

n'le,  because  .  cont  1  hi       "T''"*  ^''"'*""«»  ^'^  *»»•• 

the  ca.e  would  hTZ^'jT'  ""'"  ''"'  P~"""  ^'"t-  of 

(Ad...  V,  Linden   5  Mo    1;  TJ? ,^f  "°^  ^  -«»'^ 

•  limitation  in  the  cLeafLtJ?^'  **"*  '"  '°^°^«  ""^h 
caae  at  bar  would  be  wholly  unjuatified."  « 

§  34.  A  person  cannot  be  a  de  facto  ««^       , 
•ttempted  to  be  created  u: "       ■*'*°  ***<=«  o^  an  office 
A  further  corolW  of  th  ,  ""*=°"»*^*»tional  Act.^ 

tutional  Act,  t'  7: ?;  T         .''  "'  *'"'*  "»  — «. 
office,  and  the^fo^^ "     L"  "^^^^      ^^  ''-"^-g  •  de  jure 

»  not  an  officer  de  fac  o     "I       "'  ""  '^^^  ^''"''  "-ted 
lacto.      An  unconstitutional  Act,"  says 


-  L.ttim.r  „8M,.  57  m;.X! 

Rr.  Co.  „^3,    3^  p^  g^    K  etc. 

A.  4M.  where  .  m.yor  .eted  after 
hJ.  offlc  wa.  ,boIi.hed  by  .n  Act 


luJl  ^'':."!'"''*.  -»>•  taken  m 


MUiouri  ease*,  b^ 


■n  some  of  tho 

"«  me  Auiaauun  easea    ha 

til„    •      «  ^*  '"•^°'  'houW  con- 

-nue.n  office  until  a  recorder  WM 
duly  appointed. 
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Field,  J.,  delivering  the  opinion  of  the  Supreme  Court  in 
Norton  vs  Shelby  County ^'^  "is  not  a  law;  it  confers  no 
rights ;  it  imposes  no  duties ;  it  affords  no  protection ;  it  cre- 
ates no  office;  it  is,  in  legal  contemplation,  as  inoperative 
as  though  it  had  never  been  passed."  »«    And  further  on,  he 
adds:     "Numerous  cases  are  cited  in  which  expressions  are 
used  which,  read  apart  from  the  facts  of  the  cases,  seemingly 
give  support  to  the  position  of  counsel.    But,  when  read  in 
connection  with  the  facts,  they  will  be  seen  to  apply  only 
to  the  invalidity,  irregularity,  or  unconstitutionality  of  the 
mode  by  which  the  party  was  appointed  or  elected  to  a  legally 
existing  office.     None  of  them  sanctions  the  doctrine  that 
there  can  be  a  de  facto  office  under  a  constitutional  govern- 
ment, and  that  the  acts  of  the  incumbent  are  entitled  to  con- 
sideration as  valid  acts  of  a  de  facto  officer." 

In  the  above  case,  the  legislature  of  Tennessee  had  passed 
an  Act  creating  the  County  Commissioners  of  Shelby  County, 
vesting  in  them  the  powers  and  duties  of  the  county  or  quar- 
terly court  of  the  county.    They  were  also  authorized  to  sub- 
scribe stock  in  railroads,  which  the  county  court  had  been 
authorized  to  subscribe,  and  to  issue  bonds,  for  the  amount 
of  such   subscriptions.     After  the   issuance  of   bonds   by 
them,  the  statute,  by  which  they  were  created  and  their 
duties  defined,  was  declared  by  the  Supreme  Court  of  Ten- 
nessee unconstitutional.     The  question  of  the  validity  of  the 
bonds  afterwards  came  before  the  Supreme  Court  of  the  Unit- 
ed States,  on  a  writ  of  error  to  the  United  States  Circuit 
Court  for  the  Western  district  of  Tennessee.     It  was  con- 
tended on  behalf  of  the  plaintiff,  that  if  the  Act  creating  the 
board  was  void,  and  the  commissioners  were  not  officers  de 


>»(1886).  118  U.  S.  425,  6  Sup. 
Ct.  1121,  30  L.  ed.  178. 
<«S«e     alM     SUte     v*     Tufly 


(1890),  20  Nev.  427,  82  P.  10S4, 
19  Am.  St.  R.  374. 


8  3»J         ''«>«^m.o,A»K,t«,„„„.^ 

»««  of  »„„,»,.„.„„,,,  ^«^';«-p.^  .0  c^..^  ^ 

into  existence :  and  henop  ♦»,  .  '         "**  "^'^e'  «ame 

mere  usurpers.  *^'  ^'^^^^^^^  commissioners  were 

§  35.  Same  subiect Ti,;o 

application  of  the  above'  rule  buHhr"''  '  ""*  '''"^"« 
thorities  upholding  the  sa^'  "'  "''"^  ^^^^^r  «"- 

^•^e  Court  Of  A;::TZu^^rxTr:.t '-  «^"«^ 

create  in  its  stead  a  new  court  Af  T  '""«*'*»tion,  and 
--  appointed  and  undent  to  7^"  "'  ''^  °^"  ^'"'^ 
*--.  They  dismissed  an  appeal  if  f  '"'"'''^  ^"- 
fiJed  with  the  person  Z  "'"  **""  ^^^^  ^a«  not 

ofthedismissalS:;  :f,:;:^«^^  «>-^-  A  certificate 
court  and  entered  of  r^  /d  1'"  ""'"' '^  ^''^  ^-- 
effect  the  original  decree  "^^s'  /  T"*'"'*  *"  ^^^^  '»*« 
this  order  an  appeal  w^  I.  '"'u  *'  "^"^-  ^«  "^^^^^ 
of  Appeals.  T,l'^:LZ  :^lll^^^  ^^^^^^^^^^  ^o- 
•n  obeying  the  mandate  of  2  k         """''  ^'°^  ^'^^^ 

and  its  solution  depended  '  "'™^'  °'  *'^  °^"  ^^'''^ 
i"dges  of  the  Court  of  aITi  "t"/  "'^*'"  *^^^  -- 
their  cleric  was  its  clL.  It^  iTd,  ht  'T"  ''''^  ^ 
nor  the  clerk  we.,  officers  de  Jai  Th  °"*'^'*  ^''^  J"^««« 
though  they  assumed  the  functiol  .  !  ''"'*  "''^'-  "^I- 
attempted  to  act  as  such  hi  t";^^^^^^^  ^^  «^-k,  and 
ly  null  and  void,  unless  thev  h^d  k1  ""'"''  ""^  *«*«'" 

-der  a^d  acco«iin,  to^l^lLl^:  Td^Vr  ^^^ 
of  appeals  cannot  exist  under  a  written\onstit;tl::wrh 


J 

<  •■■• 


"n820,.,..,.^„.,.^^^,    ^^^^^^^ 
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ordains  one  Supreme  Court,  and  defines  the  qualifications 
and  duties  of  its  judges,  and  prescribes  the  mode  of  appoint- 
ing them.  There  cannot  be  more  than  one  court  of  appeals 
in  Kentucky,  as  long  as  the  constitution  shall  exist;  and  that 
must  necessarily  be  a  court 'de  jure.'  .  .  .  There  might 
be  under  our  constitution,  and  there  have  been  'de  facto' 
officers.  But  there  never  was  and  never  can  be,  under  the 
present  constitution,  a  'de  facto'  office." 

§  36.  Same  subject— In  People  vs  Terry  ««  a  writ  of 
habeas  corpus  was  procured  to  obtain  the  discharge  of  a  per- 
son convicted  and  sentenced  to  penitentiary,  by  one  Seaver, 
assuming  to  be  justice  of  the  peace  of  the  village  of  Canton, 
which  formed  part  of  the  town  of  that  name.     The  latter 
claimed  his  office  by  virtue  of  an  election  held  under  the 
charter  of  the  village,  which  provided  for  the  election  of 
"one  justice  of  the  peace,"  by  ballot,  at  the  annual  meeting 
at  which  the  other  village  officers  were  elected.    It  was  held 
that  the  statute  authorizing  such  an  election  was  unconstitu- 
tional, because  under  the  constitution,  the  legislature  could 
only  establish,  in  villages,  the  office  of  police  justice,  with  a 
strictly  local  jurisdiction,  while  the  election  of  justices  of 
the  peace  belonged  exclusively  to  towns  and  cities.    And  it  was 
further  held  that  Seaver  could  not  be  regarded  as  a  de  facto 
justice  of  the  peace,  inasmuch  as  there  was  no  such  office 
lawfully  created  for  the  village  of  Canton.     The  prisoner 
was  discharged." 

In  Kirby  vs  State  »*  the  motion  was  to  quash  an  indict- 
ment against  license  commissioners  charged  with  extortion. 
Their  offices  had  been  created  by  an  unconstitutional  law. 


»«(1886),  42  Hun  (W.  Y.)   273. 

»ThiB  cue  was,  however,  re- 
Tened  in  People  vt  Terry  (1887), 
108  N.  Y.  1,  14  N.  E.  816,  on  the 


ground  that  the  Aet  wu  eonstitn- 
tional. 

«M18M),67N.  J.  L,820,  81  A. 
213. 
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1     t        ^^T"""  *'  "*^"*^'  °''°°«*  ^  g»"t7  Of  extor- 
tion, a3  he  18  neither  a  de  jure  nor  a  de  facto  officer  u- 

of  tl't-^'"''^'  "*  ^""^^  "  ''  ""^  ^'^^  *^«*  -fa««  the  office 
^cTnrf  1"*  Tr  '""*'  ^  •*  ^""'  «°^  subsequently  an 

2ntv  Jt    "'^^""  '"  ^''^™  '*^  ^"*'«^  ^°  «"«»^  town,  the 
2«nty  clerk  cannot  justify  a  refusal  to  deliver  to  the  t^wn- 

h^assessor  the  books  and  papers  necessary  for  Mm  to  ^- 
W  bs  duties  as  such,  on  the  ground  that  delivery  of  s^ch 
b^ks  has  been  made  to  the  board  of  assessors  as  de  facto 
officers  since  the  board  having  no  legal  existence,  there  can 
be  no  de  facto  officers  thereof.^ 

§  37.  Conflicting  doctrine—However,  in  BuH  vs  Wi- 
njaeic  ^  Co.«  the  Supreme  Court  of  Minnesota  arem^- 
ed  to  introduce  a  new  doctrine,  in  obvious  conflict  with  the 

T7^.\t  '"""^  '^  '^'  '^"^^^°«  authorities,    t  d. 
clared  that  there  may  be  a  de  facto  court  or  office,  and  that 

Talt?  "",•?'  T  "  "^"""'^'  ^^  ^  ^«g^«'«-o  Act  ap- 
parently vahd,  and  the  court  has  gone  into  operation,  or  th^ 
office  IS  fined  and  exercised  under  the  Act,  it  is  a  de  facto 
court  or  office.  In  that  case  it  was  sought  to  have  the  judg- 
ment of  a  lower  court  annulled,  on  the  ground  that  the  Act 
creating  the  court  had  not  received  a  sufficient  majority  in 


«««8ee,  however,  note  23a  under 
Me.  200. 

»»( 1900),  183  in.  410,  S6  N.  E. 
185. 

"See  also  Walcott  vs  Wells 
<  1800),  21  Nev.  47,  24  P.  367,  37 
Am.  St.  R.  478,  0  L.R.A.  69;  Peo- 
pie  vs  Toal  (1890),  8S  Cal.  3.33,  23 
P.  203;  Miner  vs  Justices  Court 
(1898),  121  Cal.  264,  S3  P.  7O6; 
State  va  District  Court  of  Ramsay 


County  (1808),  72  Minn.  226.  75 
N.  W.  224,  Ex  p.  Roundtree 
(1874).  61  Ala.  42;  Flaucher  v. 
Camden  (1803),  66  N.  J.  L.  244,  28 

A.  82.    But  last  ease  was  diup- 

proved  in  Ung  vs  Bayonne(1007). 

74  N.  J.  L.  466,  68  A.  OO. 

»M1884),  31   Minn.  472,  18  N. 

W.  286,  4  Am.  A  Eng.  Corp.  Catea 
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the  senate  to  make  it  law,  according  to  the  requirements 
of  the  constitution.     But  it  was  held,  for  the  reason  above 
stated,  that  the  legality  of  the  court  could  not  be  called  in 
question,  except  in  a  direct  proceeding  for  that  purpose  by 
the  State.    Two  of  the  five  judges,  however,  dissented;  and 
Mitchell,  J.,  in  the  course  of  his  dissenting  judgment,  said: 
"I  am  unable  to  concur  in  the  views  expressed  in  the  ma- 
jority opinion,  that  even  if  the  act  creating  the  court  was 
never  constitutionally  passed,  still  it  would  be  a  de  facto 
court.     The  logical  result  of  this  would  be  that  the  person 
assuming  to  act  as  judge  of  that  court  would  be  an  officer 
de  facto,  and  the  judgments  of  the  court  as  valid  as  those  of 
a  legal  court.    To  borrow  an  expression  from  the  majority 
opinion,  I  think  that  a  de  facto  court  or  office  is  a  political 
solicism.     The  idea  of  an  officer  de  facto  presupposes  the 
existence  of  a  legal  office.     It  seems  to  me  that  there  can- 
not be  an  officer  de  facto  unless  there  is  a  legal  office,  so 
that  there  might  be  an  officer  de  jure.     There  are  many 
cases  to  the  effect  that  a  person  holding  an  office  under  an 
unconstitutional  law  is  an  officer  de  facto,  but  I  think  that 
in  every  one  it  will  be  found  that  there  was  a  legal  office, 
and  that  the  law  only  went  to  the  mode  or  manner  of  filling 
it.     As  suggested  in  the  opinion,  the  de  facto  doctrine  is 
founded  on  reasons  of  public  policy  and  necessity,  but  it  must 
have  some  reasonable  limit,  unless  we  are  ready  to  recognize 
practical  revolution  and  a  legislative  right  to  ignore  all  con- 
stitutional barriers."    And  in  a  subsequent  case  in  the  same 
State  28  the  court,  referring  to  the  above  decision,  observed: 
^'The  decision  was  guardedly  placed  upon  the  particular  facts 
in  hand.    We  do  not  here  either  approve  or  disapprove  the 


l| 


"State    TB    District 
226.  75  N.  W.  224. 


rt    of      Hannay  County   (1892),  72  Minn. 


I  38]  MSCESSITV  OF  A  OE  Jvm  OPriM.  „ 

a  maioritv  nf  n/   .  '    '     ^J*"  point  was  decided  by 

«?,  .mong  thce  cMe.,  which    in  mv  ,^,^™    .  "' 

«k.  «e„  ,h.,  ,he„  o.„  exist  .i%Z  '"*°'"":  -PI""" 
existence  of  .  de  in»  offi     "     „  °®°"  "'"">"'  »» 

down  in  bJ,       'T  ''°"'™''  ""=  ''««™e  laid 

M,nne.oU,.»  „d  .d,,,^  j.  j,^„  j^^^^  Id  OhlT"  '° 

coun  which  lends  itself  ,„  s„ch  intnTrT"""' 
w-  dealing  with  .n  nnconstitntions,  Acrwhri,  J  f,""" 
«d  to  change  the  con,position  of  the  wl  J  ""■ 

W..e  Con..,  „d  in  .WcwingttttuirTrJ 

»»(1893),5eN.  J.L.244,28A. 
82. 

"Lang  vs  Bayonne  (1907),  74 
N.  J.  L.  465.  as  A.  90,  which  de- 
Clare,  the  doctrine  laid  down  in 
Flaucher   vs    Camden    to    be    un- 


"*l^:''St-2*.'»2N.E.999:Heck 
T. J.„dUy    Window    Glass    Co. 

(1898).  16  Ohio  Cir.Ct.  Ill:  state 
vs^^Stroble  (1904),  26  Ohio  Cir.Ct. 

^JM1887),  122  lU.  420,  12  N.  E. 


ill 
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to  Trumbo  va  People,"  where  the  establishment  of  a  school 
district  was  in  controversy.    It  said:    "So  far  as  that  al- 
leged district  was  concerned,  there  was  no  such  legal  school 
district,  and  there  was  no  de  jure  oflSoe  of  school  director 
of  that  alleged  school-district;  yet  upon  a  proceeding  to  col- 
lect a  tax  levied  by  persons  assuming  to  be  and  acting  as 
school  directors  of  the  district,  the  tax  was  sustained,  it  being 
held  that  the  school  directors  were  oflBcers  de  facto."    This 
language  is  undoubtedly  misleading,  for  a  perusal  of  the 
•opinion  makes  it  clear  that  the  court  did  not  rely  on  the  prin- 
ciple that  a  de  facto  office  was  entitled  to  recognition,  to 
arrive  at  its  conclusion.     This  is  pointed  out  in  the  recent 
case  of  People  V8  Knopf,'*  where  the  court,  after  asserting 
that  there  can  be  no  de  facto  officer  unless  there  is  a  de  jure 
•office  in  existence,  remarks:   "The  case  of  Leach  vs  People, 
122  HI.  420,  which  seems  to  be  relied  upon  by  counsel,  does 
not  hold  the  contrary.    In  that  case  the  real  cause  of  com- 
plaint was  said  to  be  'that  the  office  legally  existing  was  il- 
legally filled.'    The  legislature  had  attempted  to  change  the 
■composition  of  the  board  of  supervisors  of  Wayne  County, 
but  as  the  court  said,  'there  was  all  the  while  a  legally  es- 
tablished office  or  official  body  of  the  board  of  supervisors 
■of  Wayne  County.' " 

State  vs  Carroll "  contains  also  a  deceptive  sentence,  which 
accounts  for  its  being  occasionally  cited  in  support  of  the 
•conflicting  doctrine  under  consideration.  "If  then  the  law 
of  the  legislature,"  said  the  court,  per  Butler,  C.  J.,  "which 
creates  an  office  and  provides  an  officer  to  perform  its  duties, 
must  have  the  force  of  law  until  set  aside  as  unconstitutional 
by  the  courts,  it  would  be  absurd  to  say  that  an  officer  so 


ts(l874),  76  111.  Ml. 
•4(1900),  183  IlL  410,  M  N.  E. 

ass. 


ii(1871),  S8  Conn.  440,  9  Am. 
B.400. 
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^yJ^o^V.     Field,  J,  commenting  on  this  cfese,  said:    "Of 
toZ       ""°l       "^  "^  "*^^  ''^  *^«  Chief  Justice  none 

ofad       *    1   '*°  °^~'"'  ^"^«P*  ^^^-^  ^«  "  the  incumbent 
of  a  de  jure  office.    The  fourth  head  refers  not  to  the  un^n 
-    u tiona  uy  of  the  act  creating  the  office,  but  to  the  uZ- 

:rr  ;xSti::  ^^^t^  r  "r ''  --^^^^^^  ^ 

Chi.f  T    !•     .  ®'''^*'°«'    ^'"'t  8»ch  was  the  meaning  of  the 

^ort  of  ..  T  "  "'"""*  '""  *'«  ^^^^^  <'^^<i  ^y  ii-  i-  3UP- 
port  of  the  last  position."  *^ 

(per  Champlm,  C.  J.)  declared  that  while  it  is  true  that 
he.  cannot  be  an  officer  de  facto  unless  there  be  an  offil 

created  by  the  legislature,  while  the  statute  creating  them 

olTin        '"'r  — ^^^"*>-'-     ^o  authorls  :: 
quoted  m  support  of  such  proposition,  except  Mechem,  whose 
work  on  pubhc  offices  warrants  no  such  statement  of  tie  law 
Moreover,  the  facts  before  the  court  made  it  unnecessary 
for  It  to  proclaim  such  a  general  principle.     The  constitu 
t^n  provided  that  the  township  derk  should  be  ex  officio 

•hould  be  elected  in  each  organized  township.  But  arAct 
was  passed  authorizing  the  election  of  two  inspectors  yearly 
u^ead  of  one,  ^d  making  females  eligible  to  the 'office 
One  Elvene  M.  Hollister  was  elected  to  the  office  of  school 
mspector,  and  she  concurred  with  the  other  members  of  the 
board,  the  ex  officio  inspector  and  the  other  elected  members 


"(1886),  118  U.  S.  42a,  6  Sup. 

0*.  1121,  30  L.  ed.  178.  ^ 

"(1890).  82  Mich.  309,  ..cub. 


nom.  DonougL  vs  Hollister,  M  N. 
W.  782. 
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in  a  vote  to  change  the  boundaries  of  a  school  district  It 
was  claimed  that  the  Act  of  the  legislatu.e  was  unconstitu- 
tional, and  that  the  concurrence  of  the  female  inst)ector  in 
the  action  of  the  board  made  it  illegal.  But  the  court  held 
that  the  constitutional  question  did  not  necessarily  arise,  be- 
cause "there  was  in  fact  and  in  law  one  school  inspector 
elected  by  the  electors  of  the  township  of  Penn,  and  he,  with 
the  town-clerk,  would  constitute  the  board,  if  the  additional 
school  inspector  was  unauthorized." 

In  Com.  va  McCombs^'  an  Act  had  created  the  office  of 
assistant  attorney,  and  the  incumbent's  title  was  assailed,  on 
appeal  from  a  taxation  of  costs,  on  the  ground  that  the  Act 
was  unconstitutional.  The  court  refused  to  entertain  the  ob- 
jection, and  s  ad  that  "an  Act  of  Assembly,  even  if  it  be 
unconstitutional,  is  sufficient  to  give  color  of  title,  and  an 
officer  acting  under  it  is  an  officer  de  facto."  This,  however, 
is  not  a  well  considered  case  upon  the  question  we  are  now 
discussing. 

§  40.  Same  subject.— From  the  foregoing  cases,  it  is 
evident  that  the  weight  of  authority  is  against  the  theory 
that  an  unconstitutional  Act  can  create  an  office.  At  all 
events,  as  pointed  out  in  Buck  V8  Eureka.^^  all  decisions 
favoring  such  views  are  in  direct  conflict  with  the  great 
leading  case  of  NoHon  vs  Shelby  County*^  already  referred 
to.  But  aside  from  authority,  it  is  readily  perceivable  that 
the  adoption  of  such  principle  is  a  dangerous  innovation  to 
introduce  under  a  constitutional  government.  While  a  strict 
adherence  to  the  opposite  doctrine  may,  at  times,  be  produc- 
tive of  mischievous  consequences,  yet  if  a  legislative  body, 
whose  powers  are  limited  by  a  written  instrument,  be  per- 


»»(I867),  56  Pa.  St.  436. 
«»(1895),  100  Cal.  604,  42  P.  243. 


«»(1886),  118  -J.  8.  425,  6  Sup» 
Ct.  1121,  30  L.  ed.  178. 
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mitted  to  create  offices  in  violation  of  such  instrument,  and 
the  courts  are  to  condone  such  wrongdoing  by  holding  the 
incumbents  thereof  officers  de  facto,  it  is  easily  seen  that 
the  paramount  rights  of  the  people  are  unduly  sacrificed 
to  avoid  occasional  evils  to  a  few  individuals  or  to  a  small 
portion  of  the  community.  To  sanction  such  usurpation  of 
power,  is  to  allow  the  legislature  to  ignore  and  override  the 
sovereign  will  and  authority  of  their  masters.  Where  one 
of  two  evils  must  exist,  reason,  justice,  and  expediency  de- 
mand the  adoption  of  the  lesser  one. 

Moreover,  as  we  shall  hereafter  see,  the  authorities  general- 
ly recognize  certain  reasonable  limitations  and  qualifications 
to  the  general  rule  laid  down  in  NoHon  va  Shelby  County, 
which  mitigate  its  apparent  harshness,  and  prevent  injus- 
tice being  done  to  the  public  and  private  individuaU,  in  many 
instances. 

§  41.  Observations  on  unconstitutionality  of  laws- 
No  unconstitutionaUy  created  offices  in  England.— It 
will  be  observed  that,  in  the  foregoing  pages,  no  English  case 
18  quoted  upon  the  question  whether  or  not  an  unconstitu- 
tional law  can  create  an  office.    The  reason  is  obvious.    No 
such  case  can  occur  under  the  British  constitution.    In  Eng- 
land, the  Parliament  is  supreme,  and  whatever  office  it  may 
deem  advisable  to  create  cannot  be  drawn  into  question  by 
the  courts.    Even  if  the  Act  creating  an  office  be  unconsti- 
tutional in  the  sense  that  it  is  in  violation  of  the  rules, 
precedents,  and  statutes  which  are  considered  part  of  the 
British  constitution,  still  such  enactment  is  valid  and  bind- 
ing.   The  British  Parliament,  in  the  plenitude  of  its  powers 
may  enact  any  laws,  and  their  validity  cannot  be  assailed 
in  any  proceedings  by  the  courts.    In  fact,  in  the  strict  sense 
of  the  term,  only  in  England  can  there  be  an  unconstitutional 
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law,  that  is,  a  law  which  ia  legal  and  obligatory,  though  it  be 
agaiMt  the  fundamental  principles  of  the  constitution.  In 
the  United  States  an  unconstitutional  law  is  an  anomaly; 
it  is  no  law  at  all.  And  a«  in  that  country,  there  is  not  only 
a  written  constitution  for  the  whole  nation,  but  a  separate 
constitution  for  and  in  every  State  comprised  therein,  a  law 
to  be  valid  must  neither  violate  the  Federal  nor  the  State 
constitutions. 

In  Canada  and  Australia,  where  the  exercise  of  powers  of 
sovereignty  are  confided,  in  part  to  a  Federal  Parliament^ 
and  in  part  to  provincial  or  local  legislatures,  with  a  para- 
mount authority  over  all  in  the  Imperial  Parliament,  the 
term  "unconstitutional  law"  has  a  meaning  corresponding 
to  what  it  has  in  the  United  States.** 

As  in  the  American  Union,  the  will  of  the  Canadian  or 
Australian  legislative  bodies  is  law  only  where  it  ia  not  in 
conflict  with  the  controlling  constitutional  instrument.  Leg^ 
islation  not  in  harmony  with  it,  is  no  law  at  all.  The  same 
rule  applies  to  all  British  possessions  enjoying  self-govern- 
ment under  written  constitutions. 


«»8ee    Severn    ti    The    Queen 
(1878),  2  Can.  Sup.  Ct  70;  Lepro- 


hon  n  OtUwa  (1878),  2  Ont  App. 
B.CS2. 
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I  4U.  Soopa  of  thit  ehaptor. 

42.  Offlect  under  de  f«cto 

eminenta. 

43.  OfflcM  irregularly  created. 

44.  Sane  eubject— Illuitrationt. 

45.  Same   eubjeot— Ulurtratione 

continued. 

46.  Municipal  corporations. 

47.  Oe  facto  corporations. 

48.  Status  of  a  de  facto  munie- 

ipal    corporation,   and    of 
the  offices  thereunder. 

49.  Requisites    to    constitute    a 

municipal  corporation   de 
facto. 
«0.  Where  there  is  no  law  au- 
thorising municipal  corpo- 
rations, no  such  corpora- 
tion can  exist  de  facto. 
«1.  General  views  of  the  author- 
ities as  to  whether  an  un- 
constitutional    law     ean 
create  a  de  facto  munie- 
ipal  corporation. 
82.  Doctrine     that     unconstitu- 
tional law  cannot  create  a 
de  facto  municipal  lorpo- 
ration. 
88.  Authorities     holding     that 
corporations  organized  un- 
der   an    unconstitutional 
law   are  only   irregularly 
created. 
84.  Same  subject— Illustrations. 
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I  68.  Same    •ubject—Illustrations 
continued. 

86.  Where  unconstitutional  law 

causes  an  irreguUrity, 
though  the  municipal  or- 
ganisation  is  not  effected 
under  it. 

87.  Authorities    unconditionally 

holding  that  a  municipal 

corporation  may  be  creat- 

«!     by     unconstitutional 
law. 

88.  Mere  irregularities  in  the  or- 

ganization of  a  municipal 
corporation  will  not  de- 
prive it  of  a  de  facto  char- 
•cter-Must  be,  however, 
»  bona  fide  attempt  to  or- 
ganise. 
60.  Same  subject. 

60.  Same  subject 

61.  Where  no  bona  fide  attempt 

to  comply  with  the  law, 
no  de  facto  corporation. 

62.  Actual  user  of  the  corporate 

franchise. 

63.  Collateral    grounds    tending 

to  sustain  de  facto  corpo- 
rations. 

64.  Rule  as  to  collateral  atUcks 

on  de  facto  corporations. 
66.  Same  subject 
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I  M.  Katoppel  to  dmy  eorporaU      |  W.  Long  UMr  of  munielpsi  rran- 


txittoiMo  of  do  facto  sor* 

poration. 
67.  Extont  of  tht  ruU  of  Mtop- 

p«l. 
08.  Sum  ■ubjeet. 


ohiM  with  publio  or  Stat* 

MqUtMOMMO. 

70.  Sam*  tubjoet. 

71.  LcgitUtivo     roeogBitloB     of 

munioipal   eorporationa. 
71.  Sam*  lubjoet 


8  41a.  Scope   of   thii   chapter— In     the     preceding 
chapter,  we  have  expounded  and  disouated  the  prevailing 
rule  governing  the  creation  and  legal  recognition  of  offices, 
together  with  its  corollaries.     We  shall  next  deal  with  two 
exceptions,  which  have  received  the  sanction  of  law.     The 
first  exception  is  founded  upon  dire  necessity  and  is  justified 
on  no  other  ground.    It  concerns  offices  existing  under  a  de 
facto  govemtncnt.     But  the  other  is  more  in  the  nature  of 
a  modification  of  the  general  rule  than  a  radical  exception. 
It   relates   to   offices   irregiilariy   created — as   contradistin- 
guished from  non-existing  or  void  offices.     To  that  class, 
among  others,  belong  offices  existing  under  a  de  facto  munic- 
ipal corporation.     The  treatment  of  these  topics  will  re- 
quire us  to  refer  briefly  to  de  facto  governments,  and  to 
deal  at  some  length  with  de  facto  public  corporations. 

§  42.  Offices  under  de  facto  governments. — A  govern- 
ment de  facto,  in  the  proper  legal  sense,  is  a  government  that 
unlawfully  gets  possession  and  control  of  a  State  or  country, 
dispossessing  the  rightful  legal  government,  and  maintaining 
itself  there  by  force  and  arms  against  the  will  of  the  right- 
ful legal  government,  and  claiming  to  exercise  the  powei^ 
thereof.*  While  an  actual  government  of  this  sort  exists 
it  must  necessarily  be  obeyed  in  civil  matters  by  private  cit- 
izens who,  by  acts  of  obedience  rendered  in  submission  to 
auch  force,  do  not  become  responsible  as  wrongdoers  for 


iChisholm  rs  Coleman    (1869),     43  Ala.  804,  04  Am. ''^«c  <^r 
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thow  acta,  though  not  wtmnted  by  the  lawi  «f  ♦!-  ^-i.**  , 
govcmmont.'    But  obedience  to  Zhll  *^*'"' 

involve,  obedience  miTH        kk    T*"""*"*  "t»"»»7 
«««..   ^.^"'*'°**  •''°  to  the  public  functionariea  holding 

tainted  with  the  .«„e  illeg«litjr  „  the  government  iS 
7et  di«,h.,ge  duties  identied  with,  .nd  of  equal  im^i 

er^i^tL  1  ?r  ''"  ""P""^  **»  ''^■J  ^'th  then.;  oth- 
IZ^i^  ::'  .°:'*'"^'»*»<J'''«  their  innocence,  ^ould 
.«ff«  irreparable  injury  and  detriment.  Hence  it  ia  th  ' 
the  law  recognize,  tho^  public  functionarie.  aalfal  of 
fl««  thoug  the,  hold  onl,  de  facto  office.  "A  t let 
offi«.  .ay.  the  court,  in  Hawver  v.  Seldenridge  '  '  W 
cxut  under  a  constitutional  government,  but  when  the  2 

11.        L.?     '  '^"'^  P™***"**  recommend,  and  nece..ity 
the  public  functionarie.;  and  in  .uch  cai«.  the  acT.  of  .<? 

wdl^m  England  ,.  a  memorable  instance  of  a  de  facto  gov- 


•Thorlngton  ▼■  Smith  (1868).  8 
W.II.  (U.  8.)  1.  19  L.  ed.  S6I. 

M1867),  2  W.  v..  274,  04  Am 
Dm.  032. 

♦n.  sbove  prineipl.  hu  been 
<aTolwd  to  rapport  »  da  faeto  ma- 
Da  Faeto— C. 


nieipal  government  oig.nlfed  by 

belonging  to  the   United   SUt^ 
CuMini  Tt  Owrton  (1808),  7  Okia 
47a  54  P.  702.    A.todef;ctoS;: 
portions   under  milit«iy  Inepec- 
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ing,  and  those  pretended  offices  which  are  mere  nullities, 
either  because  no  bona  fide  attempt  at  creating  them  has  been 
made,  or  their  existence  is  obnoxious  to  the  constitution  or 
the  organic  laws  of  the  body  attempting  to  create  them.    Un- 
like the  latter  kind,  though  not  lawfully  created,  yet  they 
are  capable  of  being  so;  they  are  endowed  with  the  possibility 
of  a  perfect  legal  existence;  and  it  is  merely  by  reason  of 
accidental  irregularities  in  their  creation  that  their  status 
is  not  what  it  should  be.     In  other  words,  they  enjoy  a  de 
jure  existence  in  poterUia;  and  any  informalities  found  in 
the  attempt  to  afford  them  a  de  jure  existence  in  actu,  will 
not  debar  them  from  legal  recognition,  provided  the  same  are 
not  such  as  to  render  their  creation  utterly  void.    The  law  is 
satisfied  with  color  of  lawful  creation  or  existence.     "While 
it  is  certainly  impossible,"  said  the  court  in  Buck  vs  Eureka/^ 
"to  conceive  of  an  officer,  either  de  facto  or  de  jure,  filling 
or  attempting  to  fill  a  non-existing  office,  there  is  a  marked 
and  weU  recognized  distinction  between  such  non-existing 
offices  and  those  which,  while  having  an  irregular  or  merely 
potential    .    .     .     existence,  yet  do  exist,  and  are  recog- 
nized by  the  law." 

In  the  same  class  as  irregularly  created  offices  may  some- 
times be  placed  those  whose  initial  creation  is  lawful,  but 
whose  actual  de  jure  existence  in  a  locality  is  conditional 
on  the  performance  of  certain  formalities  on  the  part  of 
the  people  or  of  public  bodies,  such  as  acceptance  or  the 
like.  The  filling  of  such  offices  by  those  empowered  to  ap- 
point or  elect  thereto  will  constitute  the  incumbents  officers 
de  facto,  though  the  formalities  alluded  to  have  been  dis- 
regarded either  in  part  or  in  tola. 


tion,     see     Ensley     vb     Nashville 
(1872), -2  Bax.  (Tenn.)  144. 


e(189a),  100  C»l.  604.  42  P.  243. 


'il 


tie  good,  WM  „„,  ,,^1,    coMtitutT   Tl     I  ^.  '""""' 
P«.«ded  for  I^jwHT'""""''  *"'  ■'  '«"'  "'i* 

.  i.»*u «.  j"„7  .he  irr  :^ "" ""'  -«-  "»' 

'— r:trdei:rrr^~ 

-H..  wMeh  doe.  .0.1^^^  It^t  "ot"^" 

expense  of  removing  a  nuisance  from  the  lofi,     Ti, 
ordinance  of  thp  villo»„  -,  "•     ■'•°« 

'e.uh,  h,  wh«  :r.:rjr::r:*  "ir  -^ 

not  read  on  three  8evpr«l  ^  removed,  was 

the  rule  rw,n,'««„  •* .   i.  ^         *°®  suspension  of 

™^e  requiring  it  to  be  so  read  recorded  r,n,  j  •  j  • 

of  the  members  vote  for  th.  '  "*  *  "''J''"*^ 

ouwwea  mat  the  persons  so  conaH*..*;. 
to  be,  .he  board  of  he.l.h  were  17^"^'  °'  ''""''^ 

-.«-^....o.,..dZ;;:;°:~Lr::r 

•(1868,  U.  8.  C.  C    »    1  M»4ii 
430.  '"  ^-  '•  ^  McAll.  ,(1876),  29  Ohio  St.  261. 
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erally  known  and  acknowledged  as  such  at  the  time  of  the 
removal  and  assessment. 

To  the  objection  that  there  was  no  lawful  oflSce  in  exis- 
tence, the  court  answered:     "It  is  claimed  by  the  counsel 
for  the  plaintiflF  that  this  is  not  a  case  where  an  office  has  been 
filled,  and  its  duties  performed,  bj  parties  not  legally  ap- 
pointed or  qualified,  but  a  case  where  there  was  no  office  to 
be  filled.     We  do  not  so  understand  the  law.     The  statute 
(66  Ohio  L.  200)  creates  the  office.    It  authorizes  the  council 
to  'establish'  the  board,  and  to  fill  it  by  appointment    True, 
until  the  council  act  in  the  premises,  it  is  a  mere  potentiality 
in  their  hands;  yet  it  is  none  the  less  an  office,  known  to 
the  law,  and  provided  for  by  law.    Where  the  council  assumes 
to  establish  the  board  under  the  law,  and  to  appoint  its  mem- 
bers, there  is  no  good  reason  why  an  irregularity  or  illegality 
in  the  act  of  establishing  the  office,  any  more  than  an  irregu- 
larity or  illegality  in  the  appointment  of  the  officers,  should 
be  held  aa  rendering  the  acts  of  the  officers  void,  and  them- 
selves mere  trespassers.     The  reasons— the  considerations 
of  public  policy— which  exist  in  one  case,  exist  equally  in 
the  other.    It  is  enough  that  the  office  is  one  provided  for  by 
law,  and  that  the  parties  have  the  color  of  appointment,  as- 
sumed to  be  and  act  as  such  officers,  and  that  they  are  ac- 
cepted and  acknowledged  by  the  public  as  such  to  the  ex- 
clusion of  all  others.    Such  was  the  case  here.    There  was 
both  the  color  and  the  fact  of  office." 

§  45.  Same  subject  —  lUustrations  continued.  —  In 
CUrh  V8  Easton*  the  contention  was  that  the  road  commis- 
sioners, whose  acts  were  complained  of,  could  not  be  regarded 
as  public  officers  either  de  jure  or  de  facto,  because  the  town 
had  never  voted  to  accept  the  provisions  of  the  statute  re- 

•(1888),  146  Mass.  43,  14  N.  K.      705. 
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latmg  to  road  commissioners,  as  it  should  have  done  before 
electmg  .„ch  officers.  But  it  was  held,  that  the  road  cT 
m.s«one«  elected  b,  the  town  were  de  facto  such,  andZt 
the  validity  and  regularity  of  their  election  should  not  be 
nquapd  into  collaterally.    The  court  said :    "It  is  urged  by 

apply  m  this  case,  because  there  is  no  such  office  as  that  of 
^d  commissioner  in  Easton.     .     .     .     The  statute  of  1871 
re^nacted  in  the  public  statutes,  operating  throughout  the 
state  created  the  office  of  road  commissioner.     .  u„ 

zl?  T!:  *'l"^'*  '"'^'^  '"^  ^'^"^  ^^-  to  elei't  i;s  citi- 

Z  K       f  r     ^'^  "^^^  P«*-*-»y  --ts  in  each 

to^,  capable  of  being  filled  in  a  certain  manner.     As  a 

pi^liminary  to  a  Legal  election,  the  town  must  first  accept 

the  Act    If  u  fails  to  do  this,  it  is  an  illegality  or  irregu 

arity  in  the  el«,tion;  but  the  persons  who  qualify  andX 

form  the  functions  of  the  office  are  in  the  position  of  person, 

who  are  publicly  discharging  the  duties  of  a  charl  oftrust 

created  and  defined  by  the  general  laws.    The  vote  o^t^   ^ 

accepting  the  Act  does  not  create  the  office.    That  exists  by 

virtue  of  the  general  law,  and  the  vote  merel,  puts  the  town 

eL^io^'     "     ' ''  '"^  ^'^"^  ^  *^«  «ffi-  "^y  - 

But,  undoubtedly,  the  leading  case  upon  this  subject  is 
Bu.k  rs  Eureka,^  which  contains  an  elaborate  review  oT^be 
authorities.  There  the  plaintiff  sued  the  City  of  Eureka  for 
™es  i^ndered  by  him  as  attorney  under  a'specid   t  r 

a  tr  TmTof  :•       T  ^'  '''  ''''-'''  *«  '^'^  P>-^«^  that 
at  he  time  of  his  employment,  plaintiff  was  its  city  attorney 

an<l  that  the  «>ntract  was  therefore  void  as  increasing  hb 

oompensation  during  his  terni  of  office,  in  violation  of  the 

constitution.     The  plaintiff  attempted  to  meet  and  destroy 

•(1895),  lOe  Cal.  504,  42  P.  243. 
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this  objection,  by  showing  that  the  office  of  city  attorney  of 
the  city  of  Eureka  had  never  been  created,  and  hence  that 
he  could  never  have  been  the  incumbent  thereof.    His  con- 
tention rested  on  the  fact  that  the  city,  though  it  had  re- 
peatedly recognized  the  existence  of  the  office  and  fixed  the 
salary  thereof,  yet  had  never  passed  an  ordinance  creating 
the  same.    It  was,  however,  held  that  although  the  council 
were  required  to  create  the  office  by  ordinance,  in  pursuance 
of  the  political  code,  yet  if  they  fixed  the  salary  of  a  city 
attorney  by  ordinance,  one  accepting  an  anpointment  from 
the  city  council  to  that  office,  and  qualifying  and  receiving 
the  salary  affixed  to  the  office,  was  a  de  facto,  if  not  a  de 
jure,  officer.     And  the  court,  after  referring  with  approval 
to  the  general  rule  requiring  the  existence  of  a  de  jure  office 
to  constitute  an  officer  de  facto,  remarked:    "When,  however, 
we  come  to  consider  the-  doctrine  as  applied  to  offices  having 
an  irregular  or  potential  existence  (as  distinguished  from 
a  non-existing  office,  or  one  void  in  its  creation),  the  cases 
are  numerous  and  uniform  in  treating  the  incumbents  of 
such  offices,  as  de  facto  officers."  >» 

§  46.  Municipal  corporations.— A  municipal  corpora- 
tion is  defined  in  Wharton's  Law  Lexicon,  to  be  a  body  of 
persons  in  a  town  having  the  powers  of  acting  as  one  person, 
of  holding  and  transmitting  property,  and  of  regulating  the 
government  of  the  town.  While  this  definition  may  be  com- 
prehensive enough  in  England,  it  is  obviously  too  narrow  to 
meet  the  requirements  of  a  broad  and  general  definition  of 
the  idea  in  the  United  States.  Judge  Dillon  defines  a  munic- 
ipal corporation,  "to  be  the  incorporation,  by  the  authority 
of  the  government,  of  the  inhabitants  of  a  particular  place 

lOBut     see     Moon     v«     Mayor      Hedrick  v»  People  ( 1906 >    221  TU 
(1905).  214  111.  40,  73  N.  B.  408;      374,  7V  N.  E.  Ul. 
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or  district,  and  authorizing  them  in  their  corporate  capacity 
to  exercse  subordinate  specified  powers  of  legislation  anj 
reg.^lat.on  wuh  respect  to  their  local  and  internal  concerns. 
Tks  power  of  local  government  is  the  distinguishing  feature 
of  a  municipal  corporation  proper."  "  »  6  « 

Municipal  corporations  are  created  either  singly  by  special 
charter,orbygeneral  incorporating  Acts  underwWchVc'T^ 

method  of  procedure  established  by  such  statutes.     But  in 
kw  Zf  k""""'"^  corporations  also  exist  by  the  common 
aw  and  by  prescription.    It  seems  that  prescriptive  corpora- 
tions may  also  exist  in  the  United  States  »« 

These  general  observations  ;vill  suffice  for  our  purpose,  but 
we  should  point  out  that  under  the  term  "municipal'cor;ora- 

kinds,  whether  they  be  strictly  "municipal,"  or  only  "quasi- 
municipal."  As  instances  of  the  latter  class,  may  be  men- 
tioned counties,"  and  school  districts." 

§  47.  De  facto  corporations.-The  phrase,  «de  facto 
corporations,"  can  hardly  be  said  to  have  acquired  any  fixed 
a^d  definite  meaning.  It  is  sometimes  used  to  denote  bodies, 
daimmg  to  be  corporations,  which  have  no  foundation  for 
^e  claim  except  the  fact  of  user.  It  is  more  generally  used 
to  denote  bodies  of  a  more  or  less  defective  legal  organiza- 
t^n.  It  would  appear  that  the  phrase  should  be  limited  to 
bodies  which  fall  short  of  being  corporations  de  jure,  but 
whose  organization  is  so  far  complete  and  legal  that  their 


iiDillon  Mun.  Corp.  §  20. 

"2  Kent  Comm.  276,  Dillon 
Mun  Corp.  g  37. 

»«County  Comm'rs.  vg  County 
Comm'rs.  (1878),  SO  Md.  245: 
lUthbone   v»   Hopper    (1896),   07 


240,   45    P.    010,   34   L.R.A. 


Kan. 
674. 

"School  Di»t.  V8  Thompgon 
(1861),  5  Minn.  280;  Public  Insti- 
tute Comm'rg.  vg  Fell  (1894),  62 
N.  J.  Eq.  689,  89  A.  816. 
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corporate  existence  cannot  be  questioned  coliaterally.»»  The 
misuse  of  the  term,  and  its  frequent  application  to  bodies 
not  having  even  the  color  of  lawful  corporate  existence,  is  a 
great  source  of  confusion  and  increases  the  difficulty  of  sys- 
tematizing the  authorities. 

A  corporation  de  facto  has  been  defined,  as  one  where  the 
proceedings  for  its  organization  are  irregular  or  defective, 
when  by  regularity  of  proceedings  to  incorporate,  it  might 
be  one  de  jure."    Another  court  gives  a  more  detailed  defini- 
tion, and  declares  that  a  corporation  de  facto  exists,  when 
from  irregularity  or  defect  in  the  organization  or  constitu- 
tion, or  from  some  omission  to  comply  with  the  conditions 
precedent,  a  corporation  de  jure  is' not  created,  but  there 
has  been  a  colorable  compliance  with  the  requirements  of 
some  law  under  which  an  association  might  be  lawfully  in- 
corporated for  the  purposes  and  powers  assumed,  and  a'user 
of  the  rights  claimed  to  be  conferred  by  the  law— when  there 
IS  an  organization  with  color  of  law,  and  the  exercise  of  cor- 
porate franchises." 

These  definitions  comprise  all  kinds  of  de  facto  corpora- 
tions, for  the  law  recognizes  no  distinction  between  public 
and  private  corporations  in  the  application  of  the  de  facto 
doctrine.  However,  inasmuch  as  we  are  not  dealing  with 
private  corporations,  our  exposition  of  the  de  facto  princi- 
ples in  the  following  pages  will,  as  far  as  possible,  be  confined, 
m  the  matter  of  illustrations  and  authorities,  to  municipal 
corporations. 

§  48.  Status  of  a  de  facto  municipal  corporation,  and 
of  the  offices  thcreunder.-A    municipal   corporation    de 


xVanneman  yt  Toung  (1800),  3 
R.  &  Corp.  Rep.  660,  notes. 

»«Guthrie  vs  Wylie  (18B0),  6 
Okla.  61,  55  P.  103. 


iTSnider's    Sons    Co.    vs    Troy 
(1800).  01  Ala.  284.  8  So.  658. 
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f«»to  h«B  the  *«™e  right  to  act  and  transact  businesa  as  a 

«Th7c>!^^      ?,  '       ""'  P'*^*^'°«  ^'^"gl'*  for  the  purpose. 
UnUed rr^  "'^  ''•-"'  '"  ^«"-"°«  *^«  op-ion  ofthe 

that"  e  "  :  ""'''  r  '''  ""^  ^'°^  ^^  ^»»«  ^«f-d-^ 
that  where  a  municipal  corporation  is  wholly  void  ab  initio 

d  b^:nd"t^'''"'  """°*  ''  '«-'  ^*  -"^^  -ate  - 
.PP ly  to  tl       "";  "  "'^''"*'"'  '"^  °«*'  -  -'  opinion, 

Shadoht"!L\  "  ""^'"^^  ^'««°'-^  -^-tion 
;^h,ch  had  obtained,  by  compliance  with  a  general  laf  author- 
ing the  formation  of  municipal  corporations,  an  organiza- 

.tri  tlTf  T  .  '"'  ""  °'^'*°'^''*'^''  "  ™->^  -idfble' 

the  corporation,  but  it  will  be  presumed  that  the  state  in 

whth  s  ^'r.  t"''  ^  ''-''''^  ^^^  ^^«  new  Ctio: 
which  succeeded,  by  operation  of  law,  to  the  property  and 
improvements  of  its  predecessor."  ^  ^ 

canttrof"''  ''^°^T  ""'"  •»  «^'P«"*-°  of  this  sort 

Zf    and    h    T"°u  ''""*^''  ^  *'"*  «^  ^^«  -'portion 
tN,lf,  and  therefore  they  are  merely  de  facto  offices:  yet 

they  are  r«,ognized  by  law,  and  the  incumbents  thereof  ^e 
officers  de  facto  and  their  acts  are  valid." 

Jr.  i'7^''»"^«*"  to  constitute  a  municipal  corpora- 

of  "if j;r"r^  'IT'  *^  -'-'^'^  ^-p«^^ 

which  such  a  corporation  as  it  purports  to  be  might  be  law- 
fully organized;    (2)  An  attempt  to  organize  thereunder. 


»«(18»7),167U.  8.  646,  17Sup. 


> 'People    V8    Pedewon    (igo6) 
220  in.  654,  77  N.  E.  251. 
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and  (3)  actual  user  of  the  corporate  franchise.*"    The  last 
two  requisites  seldom  present  much  difficulty  in  practice,  in 
their  relation  to  municipal  corporations;  but  it  is  otherwise 
with  the  first,  which  involves  in  many  cases  the  task  of  de- 
termining the  effect  of  an  unconstitutional  law  in  attempting 
to  bring  into  existence  such  a  corporation.    As  already  seen, 
the  prevalent  rule,  supported  by  a  decided  weight  of  authori- 
ty, is  that  an  unconstitutional  law  can  create  no  office,  but 
the  majority  of  courts  are  seemingly  less  rigid  towards  the 
organization  of  corporations,  and  to  be  willing  to  recognize 
a  municipal  corporation  thus  created.     The  reason  of  this 
is  found  in  the  fact  that  the  denial  of  a  de  facto  character 
to  a  municipal  corporation,  generally  entails  disastrous  con- 
sequences as  well  to  private  individuals  as  to  the  public  at 
large,  and  often  causes  irreparable  injury  to  innocent  per- 
sons. 


§  50.  Where  there  is  no  law  authorizing  municipal 
corporations,  no  such  corporation  can  exist  de  facto. 

As  we  have  seen,  the  first  requisite  to  constitute  a  de  facto 
corporation  is  the  existence  of  a  law  authorizing  the  incor- 
poration. Where,  therefore,  there  is  no  law  providing  for 
the  organization  of  municipal  corporations,  there  cannot  be 
any  such  corporation  either  de  facto  or  de  jure.**    Thus,  in 


lOTuIare  Irrigation  District  ▼• 
Sheppard  (1901),  185  U.  8.  1,  122 
Sup.  Ct.  631,  46  L.  ed.-773;  John- 
son vs  Olcerstrom  (1897),  70  Minn. 
303,  73  N.  W.  147;  Eaton  vs  Wal- 
ker (1889),  27  Am.  t  Eng.  Corp. 
Cas.  310,  notes. 

«JCity  of  Guthrie  vs  Wylie 
(1896),  6  Olcla.  61,  65  P.  103j 
Blackburn  vs  Oklahoma  City 
(1893),   1   OkU.   292,  33  P.   708; 


Oklahoma  City  n  Kichardson 
Lumber  Co.  (1896),  3  Okla.  5,  39 
P.  386;  Foster  vs  Hare  (1900),  26 
Tex.  Civ.  App.  177,  62  8.  W.  541 ; 
Kent's  Comm.  277,  (14th  Ed.) 
notes;  Eaton  vs  Walker  (1880), 
27  Am.  &  Eng.  Corp.  Cas.  310, 
notes;  Krutz  vs  Paolo  Town  Co. 
(1878),  20  Kan.  397;  Galloway  vs 
Town  of  Tavarea  (1896),  87  Fla. 
58,  19  8o.  170. 
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City  Of  Guthrie  v.  Territory**  it  was  shown  that  at  the 
opening  of  the  Oklahoma  country  to  settlement  and  occupan- 

utMT  T""^"  °^  P~P''  **"'«^  ^°'  *°*°"te  purposes 
upon  the  lands  now  occupied  by  the  city  of  Guthrie.    To  avoid 

.Th"',!^'^'*'""  ^°  '^'  ^''  "^  ^''°«^"'  '^^  '"ds  were 
.ub-dmded  xnto  four  separate  parcels.    The  townsite  settlers, 
•nd  occupants  of  each  of  these  subdivisions,  organized  what 
was  called  provisional  governments,  under  charters  adopted 
by  the  people  at  public  meetings  held  for  such  purposes,  and 
-elected  municipal  officers,  made  public  improvements,  graded 
streets   erected  buildings,  constructed  bridges,  adopted  laws 
and  ordinances,  and  arrested,  punished  and  imprisoned  vicv 
lators  of  such  ordinances.     These  provisional  governments 
assumed  and  exercised  all  the  powers,  functions  and  authority 
of  legally  constituted  municipal  corporations,  and  continued 
to  exercise  the  same  until  1890,  when  they  were  consolidated 
and  organized  as  a  village  corporation  under  and  pursuant 
to  the  laws  of  Nebraska,  as  adopted  and  extended  over  the 
territory  by  Act  of  Congress,  and  the  said  village  of  Guthrie 
aucceeded  to  all  the  improvements,  property,  books  and  docu- 
ments  of  the  several  provisional  governments.     During  the 
existence  of  the  latter  they  each  contracted  and  created  in 
various  ways  pertaining  to  their  municipal  affairs,  certain 
debts  which  remained  unpaid  at  the  time  the  provisional 
governments  were  converted  into  a  legally  constituted  munic- 
ipal corporation.     Under  those  circumstances,  it  was  held 
that  the  provisional  governments  could  not  be  deemed  de 
facto  municipal  corporations,  since  there  was  no  law  authoriz- 
ing municipal  organization  in  the  territory  during  their  ex- 
istence.    But.  on  the  other  hand,  it  was  further  held  that, 
although  the  contracts  of  such  illegal  governments  were  null 
and  void  and  could  not  be  enforced  upon  them  or  their  suc- 

»»(1892),10kla.  188,31P.  190. 
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cemon,  yet  the  l^slature  bad  power  to  impose  the  payment 
of  the  debta  contracted  by  them  upon  the  de  jure  corporation 
which  succeeded. 


§  51.  General  views  of  the  authorities  as  to  whether 
an  unconstitutional  law  can  create  a  de  facto  municipal 
corporation.— The  authorities  are  not  harmonious  on  this 
subject.    Some  favor  the  doctrine  enunciated  in  Norton  vo 
Shelby  County,'^  that  an  unconstitutional  Act  not  being  law, 
is  incapable  of  creating  or  organizing  a  corporation.    Others 
are  disposed  to  look  upon  an  unconstitutional  law,  which 
brings  into  existence  a  municipal  corporation  of  the  class 
provided  for  by  the  constitution,  in  the  same  light  as  an  ir- 
regular or  informal  proceeding  of  individuals  in  attempting 
to  organize  a  corporation  under  a  valid  law.    Finally,  others, 
without  any  attempt  at  giving  circuitous  reasons  to  justify 
their  holding,  positively  assert  that  any  unconstitutional  Act  is 
sufficient  to  impart  color  of  law  to  a  municipal  corporation 
and  to  invest  it  with  a  de  facto  character. 

The  authorities  under  the  second  class  generally  hold,  that 
the  corporation  is  potentially  created  by  the  constitution,  and 
that  an  unconstitutional  law  is  sufficient  to  afford  it  such  a 
color  of  lawful  actual  existence  that  it  will  be  recognized  by 
law.  This  reasoning,  as  is  obvious,  brings  this  class  of  cases 
within  the  rule  already  referred  to,  as  to  the  irregular  crea- 
tion of  offices.  The  third  class,  however,  only  claim  sup- 
port from  necessity  and  public  policy,  and  in  that  respect, 
can  be  assimilated  to  the  case  of  de  facto  governments. 

But  it  would  be  a  mistake  to  assume  that  the  circum- 
stances in  each  case  always  justify  the  above  classification, 
as  the  same  is  based  more  on  the  declarations  of  the  judges 
as  to  the  effect  of  an  unconstitutional  law  to  create  a  de  facto 

«»(1886).  118  U.  8.  425,  6  Sup.      Ct.  1121,  30  L.  ed.  178. 
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corporation,  than  on  the  w.1  .t.te  of  fact-  before  them. 
There  are  indeed  only  a  few  caws  where  the  court,  do  not 
rely  on  other  circumstanoea  besides  the  unconstitutiorol  law 
to  sustain  municipal  bodies  collaterally  attacked.  The  doo- 
tnne  of  estoppel,  whether  founded  on  an  actual  recognition 
of  the  corporation,  or  on  long  user  of  the  municipal  franchise 
with  State  and  public  acquiescence,  is  often  invoked.  Some 
tunes  even  presumptions  are  relied  on. 

It  is  evident,  therefore,  that  we  have  to  gather  as  best  we 
wn,  what  are  the  real  opinions  of  the  courts  as  to  the  ques- 
tion, whether  or  not  an  unconstitutional  statute  can  create 
or  organize  a  de  facto  municipal  corporation.  This  will  be 
our  first  purpose,  but  later  on  we  shall  refer  to  the  collateral 
considerations  just  alluded  to,  which  often  influence  the  tri- 
bunals in  arriving  at  their  conclusions. 

§  52.  Doctrine  that  unconstitutional  law  cannot  cre- 
ate a  de  facto  municipal  corporation.— The  authorities 
maintaining  this  doctrine  assert,  that  there  can  be  no  de  facto 
corporation  where  there  is  no  valid  law  authorizing  the  for- 
mation of  a  de  jure  corporation.    Thus,  in  Town  of  Winne- 
conne  va  Village  of  Winneconne,'*  the  plaintiflF  sued  to  re- 
cover from  the  defendant  village  certain  liquor  license  mon- 
eys collected  by  the  village  during  three  consecutive  years. 
The  complaint  alleged  the  corporate  character  of  the  town- 
that  the  defendant  was  a  village  duly  incorporated,  under 
chapter  40,  Rev.  St.  (Wis.)  1878.     By  the  answer  it  was 
pleaded  m  abatement,  that  the  defendant  was  never  a  duly 
moorporated  village;  that  an  attempt  was  made  to  inconnv 
rate  the  defendant  village  in  the  year  1887;  but  that  the  law 
under  which  such  attempt  was  made  was  unconstitutional, 
and  hence  that  such  proceedings  were  void,  and  that  the 

««{1901),  in  Wig.  10,  86  N.  W.     589. 
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defendant  never  became  incorporated.  This  plea  waa  tua- 
tained  and  the  complaint  waa  diamiated  on  the  ground  that 
at  the  time  the  suit  waa  inatituted  and  auch  plea  waa  made, 
the  defendant  village,  owing  to  the  unconatitutionality  of 
the  law,  did  not  exiat  either  de  jure  or  de  facto." 

In  Brandenaiein  v»  Hoke  «•  the  plaintiff  waa  the  holder  of 
certain  bonda  of  a  levee  diatrict,  which  were  iaaued  and  aold 
for  the  purpoae  of  aecuring  funda  to  carry  on  improvementa 
in  the  levee  diatrict.     A  writ  of  mandate  waa  prajed  for, 
requiring  the  board  of  fund  commiaaionera  of  the  diatrict 
to  levy  a  tax  upon  the  property  within  the  limita  thereof, 
to  be  applied  in  liquidation  of  the  principal  and  interest  of 
the  plaintifTa  bonda.    The  principal  queation  raised  involved 
the  constitutionality  of  the  Act  under  which  the  diatrict  waa 
organized.     The  court   declared  the  Act  unconstitutional, 
and  held  that  a  levee  district  so  organized  is  not  a  corpora- 
tion de  facto,  and  may  set  up  the  unconstitutionality  of  the 
law  to  defeat  the  collection  of  bonds  issued  by  it.     And  it 
further  held,  that  such  district  is  not  estopped  from  denying 
liability  on  the  bonds  by  the  fact  that  it  retained  the  proceeds 
arising  from  their  sale,  and  paid  interest  on  them  for  several 
years.    The  court  expressly  followed  the  decision  of  the  Su- 
preme Court  in  Norton  va  Shelby  County." 

In  Railroad  Co.  va  Kearney  County,"  it  was  held  that  a 
de  facto  municipal  organization  cannot  be  said  to  exist,  vhere 
the  evidence  of  its  non-existence  de  jure  appears  upon  the 


"See  alto  Gilkey  vt  Town  of 
How  (1899),  108  VVU.  41,  81  N.  W. 
120,  49  L.R.A.  483;  Huber  Tt  Mar- 
tin (1000),  127  Wii.  412,  105  N. 
W.  1031;  Evenson  vi  Ellingion 
(1887),  67  Wis.  634,  31  N.  W.  34.». 

««(1894),  101  C«l.  131,  35  P. 
562. 

>'(1886),  118  U.  8.  425,  6  Sup. 


Ct  1121,  30  L.  ed.  178.  See  alio 
Eaton  VI  Walker  (1889),  76  Mich. 
570,  43  N.  W.  638,  6  L.R.A.  102. 
27  Am.  A  Eng.  Corp.  C»s.  310; 
Snyder  va  Studebaker  (1862),  19 
Ind.  462,  81  Am.  Dee.  415;  Me- 
Donald  v»  Doust  (1905),  11  Idaho, 
14,  81  P.  60,  69  L.R.A.  220. 
"(1897),  58  Kan.  19,  48  P.  683. 
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f.co  of  the  Uw.    The  action  there  wa.  upon  w.rranta  Uaued 
by  Kearney  Townihip.     The  law  of  Kansas  provided  that 
when  an  unorganiaed  countj  was  attached  to  an  organized 
one  for  judicial  purpowjs,  it  became  a  municipal  township  of 
the  county  to  which  it  was  attached.    An  Act  was  passed  at- 
tachmg  Kearney  County  to  Hamilton  county,  and  it  was 
Msumed  that  it  thereby  became  Kearney  township  of  that 
county.    On  the  strength  of  this  assumption,  township  officers 
were  elected,  and  township  indebtedness  contracted  and  war- 
rants issued.    But  the  Act  was  declared  unconstitutional,  be- 
cause there  was  a  contradiction  between  the  title  and  the 
•ubject  thereof;  and  it  was  accordingly  held  that  Kearney 
county  not  having  been  lawfully  attached  to  any  other  county, 
had  no  municipal  existence  and  could  contract  no  debts. 
"A  political  organization  such  as  a  county,"  said  the  court, 
"owes  its  life  to  the  legislative  will  alone.    If  that  will  has 
not  been  exerted,  the  organization  can  have  no  existence,  de 
jure  or  de  facto."  »•    But  in  Speer  vs  Board  of  County  Comr 
muatoners'o  the  Circuit  Court  of  Appeals  (Eighth  Circuit) 
refused  to  follow  the  above  decision  of  the  Supreme  Court  of 
Kansas,  on  the  ground,  inter  alia,  that  the  organization  of  the 
township  of  Kea/ney  was  really  effected  pursuant  to  the 
general  laws  of  Kansas,  and  not  under  color  of  the  void 
enactment. 

Again,  in  Kline  va  8tate»'  it  was  held  that  where  a  terri- 
tory from  one  county  is  added  to  another  by  an  unconstitu- 
tional law,  an  indictment  for  a  crime  committed  in  the  terri- 
tory so  attached  is  void,  if  found  in  the  county  to  which  it 
is  made  part  by  the  void  statute. 

"But    BM    Riley    Ti    Garfield  »» (1898),  88  Fed   749   32  r  r 

Town.hlp  (18»7).  88  Km.  299.  49      A.  101.  '    ^  ^^  ^• 

^"  "■  »M1906).146  Al»,  1,  41  So.  983. 
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§  53.  Authorities  holding  that  corporations  organized 
under  an  unconstitutional  law  are  only  irregularly  cre- 
ated.—These  authorities,  as  already  explained,  look  upon  the 
unconstitutional  law  as  merely  an  irregular  step  or  proceed- 
ing to  afford  actual  life  and  being  to  what  already  exists 
in  a  potential  state  under  the  constitution.  Some  courts 
assimilate  such  irregular  creation  of  a  municipal  corporation 
to  an  irregularity  or  informality  committed  in  the  filling 
of  an  office  lawfully  existing.  A  learned  judge  commenting 
on  this  subject,  says:  "The  same  rule  is  applicable  to  cor- 
porations de  facto  and  officers  de  facto."  '' 

In  that  class  of  cases,  it  is  generally  found  that  the  con- 
stitution in  express  terms  provides  for  the  organization  of 
municipal  corporations  by  the  legislature,  but  imposes  cer- 
tain limitations  or  conditions  as  to  population,  territory,  or 
-the  like.    The  non-observance  of  the  constitutional  require- 
ments always  involves  the  determination  of  questions  of  fact, 
which  the  courts  are  of  oinion  should  not  be  inquired  into 
•collaterally.    The  Act  being  valid  on  its  face  and  being  prima 
facie  within  the  power  of  the  legislature,  it  is  claimed  that 
the  conclusion  arrived  at  by  that  body  as  to  the  existence  of 
the  state  of  facts,  which  prompted  its  action,  should  not  be 
reviewed,  except  in  a  direct  proceeding  for  the  purpose.    In 
■other  words,  the  courts  declare  that  they  will  not  investigate 
incidentally  the  manner  in  which  the  power  conferred  by 
the  supreme  law  on  the  legislature  has  been  exercised,  wheth- 
er regularly  or  irregularly.     "In  a  case,"  says  a  learned 
judge,  "which  required  the  ascertainment  of  a  fact  upon 
which  legislative  authority  to  act  depended,  the  exereise  of 
that  authority  carries  with  it  the  presumption  that  the  fact 
had  been  ascertained,  and  that  the  legislature  acted  within 


««Per    Sanborn,    J.— Speer    yt 
Soard   of   County   Commiuionen 


(1898),  88  Fed.  749,  766,  32  C.  C. 
A.  101,  II ». 
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the  sphere  of  its  authority."  =3  Indeed,  some  authorities 
have  gone  so  far  as  to  hold  that  the  determination  by  the 
legislature  of  the  e^stence  of  certain  facts  and  conditions 
upon  which  depends  its  jurisdiction,  is  conclusive  and  camiot 
be  assailed  in  any  court  by  evidence  aliunde.^* 

§  54.  Same  subject  —  Illustrations.  —  There  aro  sev- 
eral cases  illustrative  of  the  principle  that  a  municipal  cor- 
poration organized  under  an  unconstitutional  law  is  only 
irregularly  created.     In  Ashley  vs  Board  of  Supervisors^'^ 
the  validity  of  bonds  which  had  been  regularly  issued  by  the 
board  of  supervisors  of  Presque  Isle  County  and  the  pro- 
ceeds  applied  to  the  erection  of  county  buildings,  was  dis- 
puted on  the  ground,  among  others,  that  the  organization  of 
the  county  was  defective  because  merely  authorized  by  an 
unconstitutional  Act.     Upon  that  point  the  court  argum'enta- 
tively  said:     "But  counsel  for  the  defendant  lays  principal 
stress  upon  the  doctrine  that  there  camiot  be  a  county  de 
facto  where  there  can  be  none  de  jure;  and  it  is  argued  be- 
cause the  law  of  1871  was  void  wh.a  enacted,  and  gave  no 
authority  for  organization,  there  was  no  law  under  which 
Presque  Isle  County  could  become  de  jure  a  county,  and 
therefore  it  could  not  become  de  facto  such.     The  general 
proposition  is  no  doubt  correct,  as  a  statement  of  a  doctrine 
of  law.    But  we  do  not  think  that  proposition,  as  applied  to 
the  case  before  us,  is  sound.     .     .     .     The  supreme  law  of 
the  state  recognizes  counties  as  political  bodies  corporate 


"Per  Krekel,  J.,  in  Judson  V8 
PI»tt8burgr  (1874),  14  Fed.  Cas. 
(No.  7,570)  22,  3  Dill.  181. 

««Fra8er  v»  James  (1902),  65  S. 

C.  78,  43  S.  E.  292:    Rumsey   vg 

People    (1859),   19  N.   Y.   41,  49; 

Mattox  vs  State   (1901),  116  Gt. 

De  Facto— 6. 


212,  41  S.  E.  709;  State  v.  County 
of  Dorsey  (1873),  28  Ark.  379; 
Lusher  vs  Scites  (1870),  4  W.  Va. 

"(1893),  60  Fed.  55,  16  U.  S. 
App.  709,  8  C.  C.  A.  466. 
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Their  existence  is  not  only  permitted,  but  is  essential  to  the 
government  which  is  organized.  Their  corporate  character 
is  not  given  by  the  legislature.  That  body,  if  it  deems  the 
organization  consistent  with  public  policy,  prescribes  a  meth- 
od of  organization  in  form.  This  law,  whether  operative 
or  not,  signified  the  approval  of  the  legislature  of  the  forma- 
tion of  the  new  county,  and  in  so  far  was  in  execution  of  its 
authority  under  the  constitution ;  and  we  apprehend  the  rule 
to  be  that  an  unconstitutional  and  void  law  may  yet  be  color 
of  authority  to  support,  as  against  any  body  but  the  state, 
a  public  or  private  corporation  de  facto,  where  such  cor- 
poration is  of  a  kind  which  is  recognized  by,  and  its  existence 
is  consistent  with,  the  paramount  law,  and  the  general  sys- 
tem of  law  in  the  state." 

In  State  vs  City  of  Des  Moines  ^'^  upon  an  appeal  in  a 
quo  warranto  proceeding  it  was  claimed  on  behalf  of  the  re- 
lator, that  the  defendant  city  had  no  right  to  exercise  corpo- 
rate authority  over  certain  territory  added  thereto  by  leg- 
islative enactment.     The  contention  was  that  the  Act  was 
unconstitutional  and  the  court  so  held,  but  it  refused  to  re- 
verse the  judgment  of  the  lower  court,  and  to  disturb  the  ex- 
isting de  facto  organization  of  the  city,  alleging  various  rea- 
sons, one  of  which  was  that  the  void  enactment  could  be 
regarded  as  a  mere  irregularity.     "In  some  of  the  cases," 
said  the  court,  "the  defects  as  to  organization  have  been 
spoken  of  as  irregularities,  because  of  which  appellant  thinks 
the  cases  not  applicable,  because  this  is  a  void  proceeding. 
The  term  'irregularity'  is  oftener  applied  to  forms  or  rules 
of  procedure  in  practice  than  to  a  non-observance  of  estab- 
Fished  rules  and  practices.     The  annexation  in  question  was 
a  legal  right  under  the  law,  independent  of  the  act  held 
void.     It  was  not  a  void  thing,  as  if  prohibited  by  law. 


»«(1896),  96  Iowa,  521,  05  N.  W.       818,  59  Am.  St.  381,  31  L.R.A.  186 
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The  moet  that  can  be  said  is  that  the  proceeding  for  annexa- 
tion was  not  the  one  prescribed,  but  it  was  a  violation  or  non- 
observance  of  that  rule  or  law.  It  seems  to  us  that  the  pro 
ceedmg  is  no  1, .«  an  irregularity  than  in  the  cases  cited."  »» 

§55.  Same   subject  -  lUustrations   continued.  -  In 

Speck  vs  Staters  .^e  constitution  authorized  the  legislature 
to  establish  new  counties,  but  provided  that  "no  line  of  such 
county  shall  approach  the  court  house  of  any  old  county  from 
which  ,t  may  be  taken  nearer  than  eleven  miles."  An  Act 
was  passed  establishing  Moore  County,  which  was  constitu- 
tional on  Its  face,  but  which  violated  the  organic  law  in  that 
one  of  the  lines  was  run  by  the  commissioners  nearer  than 

held  tha   the  objection  could  not  be  taken  in  a  collateral  pro- 
ceeding by  a  defendant  who  had  been  indicted  in  the  new 
count,^     "When,"  said  the  court,  "nothing  appears  on  the 
face  of  an  act  showing  its  invalidity,  it  is  to  be  regarded, 
pnma  fane,  a.  valid.    Respect  for  the  legislature,  therefore 
conn.rs  with  well  established  principles  of  law  in  the  con- 
chision  that  such  an  act  is  not  void,  but  voidable  only;  and  it 
follows  as  a  necessary  legal  inference  from  this  position, 
hat  the  ground  of  avoidance  for  unconstitutionality  can  bj 
taken  advantage  of  only  by  those  who  have  a  legal  right  to 
question  the  validity  of  the  act,  and  not  by  strangers  " 

In  State  vs  Rich^^  the  ground  of  a  motion  to  quash  an 
indictment  was  that  the  Act  of  the  General  Assembly  estab- 
lishing the  county  of  Stone,  where  the  indictment  was  found 


»'See  also  McCain  va  Deg 
Moines  (1890),  174  U.  8.  108,  10 
Sup.  Ct.  644,  43  L.  ed.  036;  Mc- 
Cain V8  Des  Mones  (1005),  128 
Iowa,  3.31,  103  N  W.  070;  State  vs 
McLean  County   (1902),  11  N.  D. 


356,  02  N.  VV.  38S;  State  vs  Gard- 
ner (1806),  54  Ohio  St.  24,  42  N 
E.  990. 

'M1872),  7  Bbx.   (Tonn.)   46. 
»9(1855),  20  Mo.  393. 
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was  unconstitutional,  becajse  the  establishment  of  the  county 
had  the  effect  of  reducing  the  old  county  from  which  it  was 
taken,  below  the  ratio  of  representation  then  required;  that, 
therefore,  Stone  County  was  not  constitutionally  established, 
and  there  was,  in  point  of  law,  no  such  court  constituted  as 
the  Stone  Circuit  Court,  where  an  indictment  could  be  law- 
fully found.     The   Circuit  attorney   admitted  the  alleged 
fact,  and  upon  his  admission,  the  lower  court  decided  that 
the  Act  being  unconstitutional  and  there  being  no  lawfully 
constituted  Stone  Circuit  Court,  the  indictment  was  a  nullity 
and  should  be  quashed.     This  judgment  was  reversed  on 
appeal  on  two  grounds: — (1)  That  there  was  no  evidence 
that  the  Act  complained  of  had  the  effect  claimed,  the  admis- 
sion of  counsel  not  being  evidence  in  that  particular;  and 
^^2)  that  the  alleged  unconstitutionality  of  the  Act  involved 
qucb  ions  of  fact  which  could  be  inquired  into  only  in  a 
direct  proceeding  for  the  purpose.     The  court  said:  "The 
•nvalidity  of  this  act  does  not,  as  is  usually  the  case,  appear 
upon  the  face  of  the  statute :    it  is  impossible,  therefore,  to 
determine,  from  a  comparison  of  the  act  with  the  constitution, 
that  there  "s  anv  conflict  between  them."  *° 


§  56.  Where  unconstitutional  law  causes  an  irregu- 
larity, though  the  municipal  organization  is  not  effected 
under  it — Closely  resembling  the  irregularly  created  cor- 
porations we  aie  now  conside' :ng,  are  those  which,  though 
organized  under  a  valid  law,  are  nevertheless  affected  in  their 
organization  by  the  operation  of  an  unconstitutional  stat- 
ute, and  rendered  thereby  defectively  organized  bodies.  As, 
however,  the  municipal  corporation  in  such  cases  is  not  the 


<«See  also  Riley  v8  Garfield 
Township  (1897),  68  Kan.  2!»n,  49 
P.  85;  In  re  Short  (1801),  47  Kan. 
250;    Rumsey    vs    People     (1839). 


19  X.  Y.  41:  City  of  Topeka  vs 
Dvvyer  (l!)04i.  70  Kan.  244,  78  P. 
417;  Cojle  vs  Commonwealth 
(18S:!),  104  Pa.  St.  117. 
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creation  of  the  unconstitutional  law,  hut  is  only  indirectly 
affected  by  it,  it  is  clear  that  such  corporation  n^ayTav^ 
a  de  facto  status,  notwithstanding  the  void  legislation.     Thus 
^School  D^trici  vs  State  *^  an  unconstitutional  law  had 
been  passed  which  purported  to  detach  certain  territory  from 
he  county  of  Stafford,  and  to  attach  it  to  the  county  Tf  Bar- 
on -  the  State  of  Kansas.     Thereupon,  on  the  supposition 
that  th,8  law  was  valid,  the  county  superintendent  of  Barton 
county  and  the  inhabitants  of  a  portion  of  this  territory 
organized  a  school  district,  elected  officers,  and  voted  for  an 
issue  of  the  bonds  of  the  district  to  build  a  school  house,  under 
the  general  laws  of  the  state.     When  an  action  was  brought 
on  the  bonds,  the  trial  court  held  that  the  attaching  Act  was 
void,  and  the  superintendent  of  Barton  County  had  no  au- 
thority to  organize  the  school  district,  but  as  its  organization 
was  perfected  under  valid  laws  of  the  State  of  Kansas,  it  was 
a  school  district  de  facto,  and  its  bonds  were  valid      The 
effect  of  the  unconstitutional  Act,  as  is  evident,  was  merely 
to  cause  the  school  district  to  be  organized  by  an  improper 


§  57.  Authorities  unconditionally  holding  that  a  mu- 
nicipal corporation  may  be  created  by  an  unconstitii- 
tional  law.-  The  third  class  of  authorities,  as  we  have  seen 
unreservedly  and  unconditionally  declare  that  a  municipal 
corporation  can  be  created  or  organized  by  or  under  an  uncon- 
stitutional Act.  Accordingly,  in  Coast  County  vs  Spring 
Lake,^  It  was  held  that  no  matter  how  clearly  unconstitu- 
tional are  the  provisio^is  of  a  general  Act  providing  for  the 
organization  of  a  municipality;  no  matter  if  in  some  other 


"(1882),  29  Kan.  S7.  4t( 

^  *iSee  also    Speer   vs    Board   of      21. 
County  Commissioners    (1898),  88 
Fed.  749,  32  C.  C.  A.  101. 


,  66  N.  J.  Eq.  615,  36  A. 
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Buit  similar  statutes  or  the  same  statute  have  been  decided  to 
be  inimical  to  the  constitution,  nevertheless  such  a  municipal- 
ity is  a  de  facto  corporation  until  its  municipal  existence  is 
annulled  by  a  direct  proceeding  instituted  for  that  purpose. 
In  that  case  the  common  council  of  a  borough,  by  resolution, 
threatened  to  tear  down  a  building  in  course  of  erection  on 
land  which  it  claimed  was  dedicated  to  public  use.     A  bill 
was  filed  to  restrain  the  boro  igh  and  its  officers.    The  corpo- 
ration had  been  organized    .nder  a  general  statute,  which 
had  been  declared  unconst'     fional  in  quo  warranto  proceed- 
ings brought  to  test  the  k         xistence  of  another  municipal- 
ity organized  thereunder.       telying  on   that  decision,   the 
complainant  claimed  the    th*   incorporation  of  the  defendant 
borough  and  the  resolution  p   -ed  by  it  and  under  which  it 
assumed  to  act  were  void,  ai       herefore  it  had  no  authority 
to  remove   the   allep-^d  obstri.  rion    )r   nuisance.     Bat   the 
court  held  that  although  the  Act  had  been  declared  uncon- 
stitutional in  another  case,  yet  that  this  did  not  justify  a 
collateral  attack  on  the  existence  of  the  defendant  borough 
since  it  was  a  de  facto  municipality." 

In  Speer  vs  Board  of  County  Com'rs*^  the  foregoing 
doctrine  is  thus  laid  down:  "Wc  are  unable  to  yield  our 
assent  to  the  broad  proposition  that  there  can  be  no  de  facto 
corporation  under  an  unconstitutional  law.  Such  a  law 
passes  the  scrutiny  and  receives  the  approval  of  the  attorney 
general,  of  the  lawyers  who  compose  the  judiciary  committees 
of  the  state  legislative  bodies,  of  the  legislature,  and  of  the 


♦♦See  also  Ally.  Gen.  w»  Town 
of  Dover  (1898),  62  N.  J.  L.  138. 
41  A.  98;  Ste>...ian  vb  Vickew 
(1889),  51  N.  J.  L.  180.  17  A.  15.% 
U  Am.  St.  R.  675;  Riverton  t  P. 
Water  Co.  vs  Haijj  (1895).  58  N. 
J.  L.  2I),5,  33  A.  818;  St.  I^uis  vg 
Blik'Ids  (1870),  02  Mo.  247;  Riley 


V8  Garfield  Township  (1807).  .58 
Kan.  299,  49  P.  86:  People  vg 
Maynard  (1867),  15  Mich.  403; 
State  vs  Gardner  (1896!,  54  Ohio 
St.  24,  42  N.  E.  90S. 

«M1898,,  88  Fed.  749,  32  C.  C. 
A.  101. 
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governor  before  it  reaches  the  atatute  book.     When  it  ia 
spread  upon  that  book,  it  comes  to  the  people  of  a  state  with 
the  presumption  of  validity.     Courts  declare  its  invalidity 
with  hesitation  and  after  long  deliberation  and  much  consid- 
eration, even  when  its  violation  of  the  organic  law  is  clear, 
and  never  when  it  is  doubtful.     Until  the  judiciary  has 
declared  it  void,  men  act  and  contract,  and  they  ought  to 
act  and  contract,  on  the  presumption  that  it  is  valid;  and 
where,  before  such  a  declaration  is  made,  their  acts  and  con- 
tracts have  affected  public  interests  or  private  rights,  thev 
must  be  treated  as  valid  and  lawful.     The  acts  of  a  de  fact'o 
corporation  or  officer  under  an  unconstitutional  law  before 
Its  invalidity  is  challenged  in  or  declared  by  the  judicial 
department  of  tne  government  cannot  be  avoided,  as  against 
the  interests  of  the  public  or  of  third  parties  who  have  acted 
or  invested  in  good  faith  in  reliance  upon  their  validity   by 
nn.v  ex  post  facto  declaration  or  decision  that  the  law  under 
which  they  acted  was  void.     This  proposition  is  not  without 
the  support  of  eminent  authority."  *« 

§  58.  Mere  irregularities  in  the  organization  of  a 
municipal  corporation  wiU  not  deprive  it  of  a  de  facto 
character -Must  be,  however,  a  bona  fide  attempt  to 
organize.— The  second  requisite  to  constitute  a  municipal 
corporation  de  facto  is  a  bm^  fide  attempt  to  organize  under 
the  provisions  of  the  law.  Upon  this  point  there  is  no 
conflict  of  opinion  among  the  authorities.  They  all  admit 
that  when  the  law  mder  which  the  incorporation  ^s  attempted 
u  valid,  a  corpwation  may  acquire  a  de  facto  character 
though  It  owes  its  existence  to  irregular  or  informal  pro- 


««8ee  aho  aty  of  Topeka  vs 
Dwyer  (1904).  70  K»n.  244.  78  P. 
417:  lUilrcNtd  Co.  vs  Town  of 
Kentwood  (1807),  49  La.  Ann.  931, 


22  So.  192;  Ritchie  v8  Mulvane 
(1888),  39  Kan.  241,  17  P.  830; 
Cose  V8  SUte  (1805),  144  N.  y! 
396,  39  N.  E.  400. 
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ceedingi,«T  "Whenever  there  is  a  valid  law,"  it  is  said  in  one 
case,  "under  which  a  corporation  with  the  powers  assumed 
might  have  been  lawfully  incorporated,  and  there  is  an  at- 
tempt, apparently  in  good  faith,  to  comply  with  the  require- 
ments of  such  law,  and  the  corporation  thus  attempted  to  be 
created  is  organized  and  enters  upon  the  transaction  of  busi- 
ness, its  existence  as  a  de  facto  corporation  is  established, 
even  though  it  has  failed  to  comply  with  the  law  in  some 
particular  which  prevents  it  from  being  a  corporation  de 
jure."  *• 

In  that  case,  the  plaintiff  sued  the  towns  of  How  and  Arm- 
strong to  recover  payment  of  certain  town  orders.  The  board 
of  Supervisors  of  Oconto  County  were  authorized  by  law 
to  divide  and  change  the  boundaries  of  towns  in  that  county 
after  the  proposition  so  to  do  had  been  voted  on  by  the  elec- 


4'Hill  v«  City  of  KahokadSSS), 
35  Fed.  32;  Herrin<;  vb  Modesto  Ir- 
rif;ation  District    (1890),  95  Fed. 
705;    Miller   vg   Perris    Irrigation 
District  (1899),  92  Fed.  203;  Shap- 
leigh  vg  City  of  San  Angelo(lS97), 
167   U.   8.  640,   17   Sup.   Ct.   957; 
Kat.  Life  Ing.  Co.  vs  Bd.  of  Educa- 
tion  (1894),  62  Fed.  778,  10  C.  C. 
A.  037;  Trumbo  vs  People  (1874), 
75  III.  561 ;  Alderman  vs  School  Di- 
rectorg  (1878),  91  III.  179;  Hamil- 
ton vs  County  of  San  Diego  (1 895  >, 
108  Cal.  273,  41  P.  305;  People  vg 
Larue    (1885),  67   Cal.  526,  8   P. 
84;  State  vs  Fuller  (1888),  96  Mo. 
105,    9    S.    W.    583;     Kayser    vs 
Trustees  of  Bremen  (1852),  16  Mo. 
88;    Franklin  Ave.  (}.  S.  In'*t.  vs 
Bd.  of  Education    (1882),  7.5  Mo. 
408;  Rice  vs  McClelland  (1874),  58 
Mo.    110:    Mendenhall    vs   Burton 
(188(1),   42  Kan.   570.   22   P.   558; 
Levitt  vs  City  of  Wilson   (1905), 


72  Kan.  160,  83  P.  307 :  City  of  To- 
peka  vs  Dwyer  (1904),  70  Kan. 
244,  78  P.  417;  Kansas  Town  ft 
Land  Co.  vs  Kensington  (1897),  S 
Kan.  App.  247,  51  P.  804;  City  of 
El  Paso  vs  Ruckman  (1898),  92 
Tex.  80.  46  S.  W.  25;  St.  Paul  Ga» 
Light  Co.  vs  Village  of  Sandstone 
(1898),  73  Minn.  225,  75  N.  W. 
1050;  Corey  vs  Borough  of  Edge- 
wood  (Pa.  Com.  PI.  1901),  31 
Pittsb.  Leg.  J.  (N.  S.)  299.  But 
see  Town  of  Woodbury  vs  Brown 
(1899),  101  Tenn.  707,  60  S.  W. 
743;  Angel  vg  Town  of  Spring  City 
(Tenn.  Chy.  App.  1899),  53  S.  W 
191;  School  District  vg  Wallace 
(1898),  76  Mo.  App.  317;  Black  vs 

Early   (1907),  208  Mo.  281,  106  8. 

W.  1014. 

<8Per  Cassiduy.  C.  J.— Gilkev  v» 

Town  of  How  (1890),  105  Wis.  41, 

81  N.  W.  120,  49  L.R.A.  483. 
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tors.     Acting  under  this  authority,  the  county  board  had 
erected  a  new  town,  called  the  town  of  Wampee,  by  detaching 
territory  from  the  defendant  towns.     During  the  existence 
of  such  town  and  while  it  carried  on  municipal  government, 
it  issued  the  orders  sued  on  by  the  plaintiff.     It  being  subse- 
quently dissolved  in  a  direct  proceeding  for  the  purpose,  on 
the  ground  of  defecte  in  the  ordinance  creating  the  same,  and 
the  territory  comprised  therein  having  reverted  to  the  defend- 
ant towns,  the  plaintiff  sued  the  latter,  claiming  that  they 
were  liable  for  the  payment  of  his  orders  in  proportion  to  the 
assessed  value  of  the  land  over  which  they  had  respectively 
resumed  possession  and  ownership  by  reason  of  the  dissolu- 
tion.    The  defendants  contended  in  their  demurrer,  that  the 
statutes  under  which  the  supervisors  had  attempted  to  organ- 
ize the  town  of  Wampee  were  mandatory,  and  that  the  failure 
of  the  plaintiff  to  show  a  substantial  compliance  therewith, 
was  fatal  to  his  claim.     But  the  demurrer  was  overruled, 
the  court  holding  that  it  was  not  necessary  to  prove  a  sub- 
stantial compliance  with  the  requirements  of  the  statutes,  it 
being  sufficient  to  show  a  bona  fide  attempt  to  comply  with 
them;  and  that  under  the  circumstances  the  town  of  Wampee 
was  a  de  facto  corporation  at  the  time  of  the  issuance  of  the 
orders  in  question,  and  the  defendants  were  liable  for  the 
payment  of  such  orders  in  the  proportion  claimed. 

§  59.  Same  subject— In  Merchant's  Nat.  Bank  vs  Mc- 
Kinney*^  the  facts  were  as  follows:  Under  and  by  virtue  of 
the  provisions  of  Chapter  21,  Code  1877,  the  governor  of  the 
late  territory  of  Dakota  proceeded  to  organize  thp  tmor- 
ganised  wwnty  of  Douglas,  by  appointi.^g  three  county  com- 
missioners therefor,  as  provided  in  said  Act,  upt.n  a  wtition 
presented  to  him  which  conUined  the  names  of  persons  not 

«»(1»1),  i  R  Dak.  106,  48  N.      W.  841. 
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residenta  of  the  county,  and  the  names  of  persons  afBxed 
thereto  without  their  knowledge,  and  at  a  time  when  there 
were  not  over  20  voters  in  the  county,  although  the  law  re- 
•quired  at  least  fifty.  But  it  was  not  shown  by  the  record 
that  the  Governor  had  any  knowledge  that  any  names  upon 
the  petition  were  not  genuine,  or  that  there  was  not  the  re- 
quired number  of  voters  in  the  county.  It  was  held  that 
the  commissioners  so  appointed,  having  appointed  the  other 
county  officers  of  said  county,  the  organization  was,  at  least, 
a  de  facto  county  organization. 

In  Whipple  va  Tvuxworth  *"  there  had  been  an  attempt  in 
good  faith  to  organize  an  improvenpent  district  under  the 
law,  and  the  only  defect  in  the  organization  was  that  the 
petition  to  the  city  for  its  establishment  was  signed  by  ten 
residents  of  the  city  owning  real  estate  therein,  instead  of 
•ten  residents  of  the  district  owning  real  estate  therein,  as  it 
should  have  been.  This  was  due  to  an  ambiguity  in  the  stat- 
ute. Held,  that  the  district  so  irregularly  created  having 
for  years  collected  assessments  under  its  attempted  organiza- 
tion, was  a  de  facto  corporation. 

In  Coler  va  Dmghi  School  Township  "  the  county  super- 
intendent of  Schools,  under  the  laws  then  in  force  in  North 
Dakota,  organized  a  school  district,  officers  were  elected  and 
•exercised  the  functions  of  their  respective  offices;  teachers 
were  employed  by  the  district,  and  school  was  taught  therein ; 
and  a  meeting  was  held  in  the  district  to  vote  upon  the  ques- 
tion of  issuing  bonds  to  build  a  school  house,  and  the  result 
v.-as  that  bonds  were  afterwards  issued.  In  an  action  upon 
some  of  the  interest  coupons  of  such  bonds,  it  was  held  that 
the  district  was  a  de  facto  municipal  corporation,  and  there- 
fore it  could  not  be  interposed  as  a  defence  that  the  district 


«6. 


«o(igo7),  81  Ark.  391,  90  8.  W. 


•  1(1893),  3  N.  Dak.  249,  55  N. 
W.  687. 
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had  no  legal  existence,  bocau«e  of  failure  to  comply  with 
the  provisions  of  the  statute  regulating  the  organization  of 
such  districts.     The  objection  was  that  the  county  superin- 
tendent had  failed  to  furnish  the  county  ^mmissioners  of 
the  county  with  a  written  de^ription  of  the  boundaries  of 
the  district  pursuant  to  the  provisions  of  the  statute,  which 
declared  that  such  description  must  be  filed  in  the  office  of 
the  register  of  deeds,  before  such  district  could  be  entitled  to 
proceed  with  its  organization  by  the  election  of  school  district 
officers.     The  court,  by  way  of  argument,  observed  that  this 
irregularity  was  not  more  fatal  to  the  de  facto  existence  of 
the  corporation,  than  would  l,e  a  defect  in  the  petition  pre- 
sented to  and  filed  by  the  county  suiK.rintendent,  assuming 
that  It  was  not  signed  by  a  majority  of  the  citizens  residing 
in  the  territory  to  be  afTecte.1.     Such  a  petition  was  another 
requirement  of  the  statute. 

§  60.  Same  subject.— Again,  in  People  vs  Schafer," 
highway  commissioners  attempted  to  organize  a  drainage  dis- 
trict, including  lands  in  more  than  one  town.     The  organiza- 
tion was  invalid  for  want  of  power  in  the  commissioners  to 
organize  a  district  where  the  lands  involved  extended   in 
two  or  more  towns,  but  they  nevertheless  perfected  an  organ- 
ization and  did  business  as  a  de  facto  drainage  district,  with- 
out any  ouster  or  objection,  until  they  reorganized  by  legal 
proceedings  under  another  section  of  the  statute.     It  was 
held  that  the  original  district  was  a  de  facto  corporation, 
and  after  its  legal  reK)rganization  was  not  subject  to  ouster 
because  of  the  defective  original  proceedings.     The  court 
dwelt  upon  the  circumstances  that  there  was  in  existence  a 
statute  authorizing  the  creation  of  a  drainage  district  of  the 
tame  character  as  the  one  that  was  organized,  and  that  the 

»»(lfl07),  228  III.  17,  81  N.  E.      783. 
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want  of  power  in  the  commissioners  depended  on  the  exist- 
ence of  facts  not  shown  in  the  record  of  their  proceeding,  and 
therefore  that  the  user  of  the  franchise  was  under  color  of 
a  regular  1^  organization. 

A  contrary  doctrine,  however,  was  upheld  in  some  Ontario 
cases,"  where  the  formation  of  school  sections,  under  the 
law  then  in  force,  was  in  dispute.    Thus,  in  Askew  vs  Manr 
mng,'^'  a  union  section  of  which  the  defendants  assumed  to  be 
trustees,  had  been  formed  by  adding  to  a  section  in  one  town- 
ship parts  of  two  sections  in  another  township,  and  it  was 
held  that  inasmuch  as  a  union  school  section  can  be  legally 
formed  only  of  two  sections,  not  of  parts  of  sections,  there 
was  not  merely  an  irregular  exercise  but  a  want  of  power 
to  form  such  a  union,  and  therefore  the  validity  of  the  forma- 
tion might  be  collaterally  questioned  in  any  action.     "Where 
there  is  power  to  do  a  thing,"  said  Harrison,  C.  J.,  "and 
the  only  question  is,  whether  the  power  has  been  regularly 
exercised,  and  the  inquiry  is  into  a  matter  of  fact,  which  may 
be  differently  found  by  different  tribunals,  and  the  right  to 
oflSce  depends  on  the  finding,  it  is  only  proper  to  hold,  as 
we  did  in  this  case,  that  the  inquiry  can  only  be  properly 
made  in  some  proceedings  where  the  question  will  be  once 
for  all  decided  as  to  bind  the  rights  of  all  parties  concerned." 
And  further  on  he  remarked,  that  "where  the  question  is  not 
merely  the  regular  exercise  of  power,  but  the  possible  exer- 
cise of  power,"  the  question  can  be  determined  in  any  suit. 
The  learned  judge  also  distinguished  the  case  before  him  from 
that  of  In  re  Gill  vs  Jackson,"  where  the  proceedings  only 
showed  irregularities  in  an  attempt  to  organize  or  alter  a 
school  section,  and  hence  a  tax  levied  by  the  school  trustees 
was  held  valid  as  the  act  of  de  facto  officers." 


» 'Askew  vs  Manning  (1876),  38 
U.  C.  Q.  B.  345;  Halpin  vs  Calder 
(1876),  26  U.  C.  C.  P.  SOI 


»M18fi6),  14  U.  C.  Q.  B.  119. 
"However,     de     facto     Union 
School   sections   formed   as  above 
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§  61.  Where  no  bona  fide  attempt  to  comply  with 
the  law,  no  de  facto  cotporation.— The  mere  fact,  how- 
ever, that  there  is  a  valid  law  under  which  a  corporation  might 
be  erected,  and  that  certain  parties  have  agreed  to  act  as  a 
corporation,  and  carry  on  municipal  government,  is  not  suflS- 
cient  to  constitute  a  corporation  de  facto.     There  must  be, 
at  least,  a  colorable  compliance  with  the  law  under  which  a 
corporation  de  jure  might  be  lawfully  created  by  a  substantial 
compliance  with  its  requirements."'     Thus,  in  City  of  Guth- 
rie va  Wylie,"  the  action  was  to  recover  a  specified  sum  of 
money  from  the  city  of  Guthrie  under  the  following  circum- 
atances :  The  townsite  of  the  city  of  Outhrie,  as  already  ex- 
plained, was  settled  by  townsite  settlers,  who,  at  a  time  when 
there  was  no  law  in  the  territory  authorizing  municipal  cor- 
porations, established  and  carried  on  municipal  government. 
This  provisional  government,  in  1889,  undertook  by  ordi- 
nance to  grant  to  certain  parties  the  privilege  of  constructing 
and  operating  a  street  railway.     The  ordinance  provided  for 
a  deposit  of  $1000  by  the  grantees,  which  was  to  become 
forfeited  to  the  provisional  city,  in  case  of  failure  on  the 
part  of  said  grantees  to  comply  with  certain  conditions.     On 
June  13th,  1890,  the  money  was  declared  forfeited  by  resolu- 
tion of  the  council  for  reasons  alleged  by  them,  and  converted 
to  the  use  of  the  city.     Previous  to  such  conversion,  on  May 
2nd,  1890,  by  the  Organic  Act  of  Oklahama  Territory,  cer- 
tain chapters  and  provisions  of  the  laws  of  Nebraska  were 
adopted  and  extended  over  the  territory  and  put  in  force 
therein.     Those  laws  provided  for  the  organization  of  cities 
of  the  second  class  into  villages,  and  under  them  in' August, 


were  afterwards  legalized  by  an 
Act  of  the  Legislature.  Boyd  vs 
Bobcaygeon  (1878),  43  U.  C.  Q.  B. 
35;  Nicnl  School  Trustees  vs  Malt- 
land  (1899),  26  Ont.  App.  S06. 


i  *  Johnson  TS  Okerstrom  (1897), 
70  Minn.  303,  73  N.  W.  147. 
<M1896),6  0kU.  61.68  P.  103. 
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1890,  the  village  of  Guthrie  wa.  organized  and  continued  in 
existence  until  1891,  ^hen  the  city  of  Guthrie  was  incorpo- 
rated according  to  the  laws  of  the  territory,  enacted  hy  t'he 
legislature  thereof     After  being  so  incorporated,  the  city  of 
Guthrie  was  sued  by  the  above-named  grantees  for  the  rlv- 
ery  of  the  deposit  of  $1000  and  interest  thereon.     The  liabil- 
ity  of  the  defendant  city  depended  upon  the  question,  whether 
the  provisional  municipal  corporation  which  had  received 
the  money  and  converted  the  same  to  its  own  use  could  he 
cons^ered  a  de  facto  corporation;  for  if  it  were  only  a  pre- 
tended municipal  organization,  no  responsibility  for  its  act« 
could  attach  to  its  de  jure  successor.     The  facts  showed  that 
at  the  time  the  forfeiture  was  declared  and  the  conversion 
made  no  steps  had  been  taken  to  incorporate  under  the  law. 
which  had  previously  been  declared  in  force  in  the  territorv. 
Lnder  tho^  circumstances,  the  plaintiff's  right  of  action  wL 
den,ed ;  and  it  was  held  that  the  Organic  Act  of  1890  did  not 
by  the  mere  passing  thereof,  have  the  effect  of  transforming 
the  so^alled  provisional  government  of  the  city  of  Guthrie 
into  a  de  facto  corporation ;  and  therefore  that  the  city  derived 
no  benefit  from  that  Act  until  it  took  steps  to  incorporate 
according  to  the  provision  of  the  laws  which  were  thereby 
made  operative  in  the  territory."     "In  our  opinion,"  said 
the  court,    no  canon  of  construction  would  warrant  an  inter- 
pretation of  this  section  that  would  make  it  self-operative. 
The  act  does  not  purport,  in  any  of  its  provisions,  to  create 
Milages.     It  simply  authorizes  their  creation  and  incorpora- 
tion by  means  of  machinery  it  specifies,  and  in  the  manner 
and  upon  conditions  expressly  stated.     .     .     .     The  act  did 
not  upon  its  adoption  for  this  Territory,  operate  eo  instanti 
to  breathe  the  breath  of  life  into  municipal  corporations."  »» 

s«0verrulinjf     on     that     point.  5»s«.     .i».     r<    *  „ 

Blackburn      v,     Oklahoma   Tty       (IQoJT  26  ^Te,    Pi      a    ''„? "* 
(1893),  1  Okla.  292.  33  P.  708.  8. Tmi  ^^^  '"'  ** 
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§  62.  Actual  user  of  the  corporate  franchise— The 
third  requisite  to  constitute  a  de  facto  municipal  corporation 
u  actual  user  of  the  corporate  franchise.     The  acts  to  show 
user  must  in  their  nature  be  corporate  acta,  or  such  as  would 
be  corporate  acts  if  the  attempted  incorporation  had  bct-n 
perfected,  and  they  must  unequivocally  be  such.'o    Questions 
of  this  sort,  however,  are  more  likely  to  arise  in  connection 
with  private  corporations,  than  with  public  corporations.     In 
the  former  case,  it  is  not  always  easy  to  ascertain  whether 
the  alleged  acts  of  user  were  really  corporate  acts,  or  merely 
the  acta  of  persons  acting  in  the  capacity  of  partners.     In 
the  latter  case,  no  such  difficulty  presents  itself,  inasmuch 
as  if  the  alleged  corporators  acted  at  all,  it  must  necessarily 
be  assumed  that  they  attempted  to  act  as  a  corporation. 

§  63.  Collateral  grounds  tending  to  sustain  de  facto 
corporations.— Hitherto,  we  have  treated  of  the  intrinsic 
qualities  of  de  facto  corporations,  that  is,  of  the  reasons  that 
induce  their  recognition  on  their  own  merits,  so  to  speak. 
We  shall  next  deal  with  certain  rules  of  law  or  procedure 
which  at  times  have  the  effect  of  maintaining  their  assumed 
corporate  character,   independently  of  the  irregularity  or 
illegality  of  their  creation  or  organization,  and  this  upon 
purely  collateral  grounds.     The  first  rule,  however,  that  of 
immunity  from  collateral  attack,  always  presupposes  the  ex- 
istence of  at  least  a  de  facto  corporation.     But  the  other 
rules,  such  as  estoppel,  official  recognition  by  the  State  or 
public  acquiescence,  have  often  the  effect  of  sustaining  a 
corporation  which  may  not  possess  all  the  pre-requisites  to 
constitute  it  a  de  facto  corporate  body.    In  some  instances, 
too,  incidental  legislative  recognition  imparts  even  a  de  jure 
character  to  an  illegally  organized  corporation. 

•oDe  Witt  y  Baitings   (1876),  40  N.  Y.  Sup.  Ct.  463. 
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§  64.  Rule  as  to  collateral  attacks  on  de  facto  corpo- 
rations.—The  invariable  rule  is,  that  the  corporate  existence 
of  a  de  facto  corporation,  public  or  private,  cannot  be  in- 
quired into  coUaterally ;  and  this  is  equally  true  whether  it  be 
formed  under  a  general  law  or  created  by  special  charter. 
The  State  alone,  as  a  rule,  is  empowered  to  test  the  legality 
of  its  existence  by  a  direct  proceeding  for  the  purpose,  usually 
a  quo  warranto."    The  reason  is  that  the  unlawful  assump- 
tion of  corporate  powers  is  a  direct  encroachment  upon  the 
sovereign  authority,"  of  which  corporate  bodies  exercise  a 
portion  thereof,  but  it  is  no  invasion  of  private  rights.    There- 
fore, if  the  State  acquiesces  in  the  existence  of  a  corporation, 
especially  one  publicly  exercising  a  municipal  franchise,  a 
private  citizen  has  no  cause  of  complaint 

The  above  rule,  however,  is  sometimes  so  broadly  stated 
by  the  authorities,"  as  seemingly  to  countenance  the  theory 


«>R.    ve    Corporation    of    Car- 
Marthen  (1769),  2  Burr.  869,  1  W. 
Bl.  187;  R.  v«  Ogden  (1829),  10  B. 
4  C.  230;  R.  v»  Jone«(1863),  8  L. 
T.(N.  S.)603;  R.  vs  T8ylor(1840), 
II   A.  &  E.  949,  3  P.  &  D.  652; 
Sbapleigh  v»  San  Angelo   (1897), 
167  U.  S.  646,  17  Sup.   Ct.  987; 
Ashley    vs    Preaque    Isle    County 
(1893),  60  Fed.  65,  16  U.  8.  App. 
709;    Hill    Ts    City    of    Kahoka 
(1888),  35  Fed.  32;  Black  vs  Early 
(1907),  208   Mo.  281,   106   S.   W. 
1014;   SUte  VB  Fuller   (1888),  96 
Mo.   165,  9  S.   W.  583;    Town  of 
Frederickton    vs   Fox    (1884),    84 
Mo.    59;    Mendenhall    vs    Burton 
(1889),  42  Kan.  570,  22  P.  558; 
School  District  vs  School  District 
(1891),   46   Kan.   643,   26   P.   43; 
Town    of    Henderson     vs     Davis 
(1890),106N.  C.  88,  11  8.  E.  673; 
Town  of  Decorah  vs  Gillis  (1869), 


10   Iowa,   234;    Bird   vs    Perkins 
(1876),  33  Mich.  28;  Coe  vs  Grag- 
ory  (1884),  63  Mich.  19,  18  N.  W. 
641;  Town  of  Mendota  vs  Thomp- 
son  (1868),  20  111.  197;  Aldermen 
vs  School  Directors  of  Dist.  No.  5 
(1878),  91  111.  179;  Gale  vs  Knopf 
(1901),  193  111.  246,  62  N.  E.  229; 
Speck    vs   SUte    (1872),    7    Bax. 
(Tenn.)   46;  Hamilton  vs  County 
of  San  Diego  (1895),  108  Cal.  273, 
41    P.   305;    Graham   va   City   of 
Greenville    (1886),  67  Tex.  62,  2 
S.   W.   742;    Brennan  vs   City  of 
Weatherford   (1880),  63  Tex.  330, 
37  Am.  R.  768;  City  of  Carthage 
vs  Burton  (Tex.  Civ.  App.,  1908), 
111   S.  W.  440;   Ex  parte  Moore 
(1878),  62  Ala.  471. 

"Elitabeth    City    Academy    va 
Lindsey  (1846),  6  Ired.  L.  (N.  C.) 
476,  45  Am.  Dec.  600. 
«>State  vs  Whitney   (1894),  41 
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that  it  operates  to  shield  from  collateral  attack  any  pretended 
37°'  .ctually  exercising  corporate  powe^'irres^ 
tive  of  the  nature  of  its  origin.  But  to  give  the  judicial  Z 
guage  such  interpretation  would  be  unwarrantable,  for  it 
wouW  mean  that  a  rule,  which  is  merely  an  incidJnt  of  a 
de  facto  coriK)rat,on,  and  consequently  presupposes  the  exis- 
tence of  a  body  having  the  essential  requisi tesTbe  rega  dTd 

Ta    kLT     f  ""'^"'''  "'"P"*'""-     This  could  not  b^ 
Undoubtedly,  then,  the  true  rule  is,  that  wheneve-  the  et 

istence  of  a  coT,orate  body  is  incidentally  challenged,  the  in- 
quiry mto  it«  creation  or  organization  should  proceed  far 
eno„gB  to  enable  the  tribunal  to  determine  whether  ornot 
can  be  deenaed  a  de  facto  corporation;  and  upon  that  deter- 
m  na  ton  should  depend  the  ruling  of  the  court  as  to  whether 
the  attempted  attack  should  be  permitted  or  not.     This  is 
by  analogy,  applying  to  corporations  the  rule  that  obtains 
n  regard  t.  de  facto  public  officers.    The  courts  will  „o»  lOlow 
he  tule  o    the  latter  to  be  collaterally  assailed,  but  .^  - 
theless  w,ll  investigate  it  sufficiently  to  ascertain  whether 
they  are  in  reality  de  facto  officers,  for  no  tribunal  will  pro- 
tect mere  usurpers.    Moreover,  this  is  the  principle  we  find 
•upported,  m  express  terms,  by  numerous  authorities  with 
reference  to  both  public  and  private  corporations."  "While  " 


Neb.  613,  69  N.  W.  884;  City  of 
Billinga  vs  Ounnaway  (1893),  54 
Mo.  App.  I ;  sute  vs  Birch  ( 1905) , 
186  Mo.  20s,  85  8.  W.  361 :  Hamil- 
ton vs  City  of  Carthagre  ( 1860),  24 
111.  22;  Ti«dale  v»  Town  of  Min- 
onk  (1867),  46  111.  9;  Bird  V.  Per- 

Wna  (1876),  33  Mich.  28. 

«<A»kew  v«  Manning  (1876),  38 

U.  C.  Q.  B.  345;  Branden»tein  v« 

Hoke   (1894).  101  Cal.  131,  36  P. 

M8:  Huber  vg  Martin  (1906),  127 
De  Facto — 7. 


Wi..  412,  105  N.  W.  1031;  Berge- 
ron vs  Hobbs  (1897),  96  Wis.  641, 
71  N.  W.  1056;  Davis  vs  Stevens 
(1900).  104Fed.  236;  St.  Paul  Oa. 
Light  Co.  vs  Village  of  Sandstone 
(1898),  73  Minn.  226,  75  N  W 
1060;  Railroad  Co.  vs  Shiiet' 
(1884),  108  111.  617;  Foster  vs 
Hare  (1900).  26  T-x.  Civ.  App. 
177,  62  8.  W.  641  In  re  Short 
(1891),  47  Kan.  260,  27  P.  1005; 
School  District  vs  Wallace  (1898). 
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•«yt  a  court,  "it  i.  a  «,ttled  rule  in  thi.  Mate  that  the  lenl 
existence  of  a  corporation  can  not  be  questioned  collaterally, 
•t.11  the  existence  of  the  requisite,  necessary  to  constitute  • 
corporaUon  de  facto  must  be  shown."  •• 

8  65.  Same  tubject-Such    being   the   character   and 
"cope  of  the  rule,  it  follow,  that  it  is  a  misapplication  of  the 
same  to  resort  thereto,  to  avoid  deciding  difficult  matters  af- 
fecting the  creation  or  organiration  of  nn  alleged  corpora- 
tion  when  such  matter,  may  operate  to  deprive  it  of  even  a 
de  facto  status.    For  instance,  it  is  no  argument  in  favor  of 
u^oldmg  the  vdidity  of  «  corporation  purporting  to  have 
been  created  by  an  unconstitutiohal  law,  to  assert  that  a  de 
facto  corporate  body  cannot  be  collaterally  assailed  "    This 
"  merely  begging  the  question,-taking  it  for  granted  that 
a  void  enactment  can  impart  a  de  facto  character  to  the  cor- 
poration  it  purports  to  create.    It  is  also  perverting  the  rule, 
really  making  it  a  cause,  rather  than  treating  it  as  an  effect 
dependent  upon  a  principal  fact,  which  must  first  be  estab- 
lished.     Hence,  unless  the  court  is  willing  to  hold  that  a 
corporaUon  created  by  an  unconstitutional  Act  is  a  de  facto 
corporation,  it  should  not  invoke  the  rule  as  an  argument  to 
sustain  a  corporate  body  thus  created. 

§  66.  Estoppel  to  deny  corporate  existence  of  de 
facto  corporation.- Another  rule  is,  that  a  person  who  ac 
knowledges  the  validity  of  an  alleged  corporation,  by  hia 
conduct,  admissions,  or  dealings  with  it,  is  estopped  after- 
wards to  deny  its  corporate  existence.     This  principle  is 

75  Mo.  App.  317;  Ruohs  vt  Town  "Stanwood   v.   St.,ii„„   itr  *  .        • 

o.    w.   400,   30  Am.   St.    R.   858;  liCity    of    Toiwlt.     ..     r^ 
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«quaJJj   .ppJicble   to   public   wd    private   «n«w,    r       ., 
Thu.,  one  who  participates  in  ^1-  corporations." 

become,  a  «en.be^  o     Cs  1^  o^V  "'r'*»'»'"  «' 

fron,  denying  the  llfuv  of  ^  '  '*"'~''     "  '''''^^ 

.I.-       1..  .  '*8«'"J  of  Its  incorporation.     So  .  ♦«»« 

•hip  which  assesses  taxes  amin-t  -       ♦  '™' 

eeives  the  taxes  naidT  T  T  **'  ^'"P""^'  ■"*»  r*" 

to  .ay,  in  aL  actiorbv  f).  "  P™'"*'  ^•"°«»  »«  ^eard 

wa.  L  c:s;;7nLCLTCa'::r  wT'  "-^  ^^ 

«  iiiB  pieaaings,"  cannot  question  the  viil.-^;»„    * 
It.  creation  or  organization  in  that  suit.  ^    ^ 

But  the  most  frequent  application  of  the  doctrJn«  «*     * 
pel  occurs  in  actions  on  contracts     tL  V  ,"Z     ^^°P 
of  the  subject  is,  that  one  X  ht^oItrac^^^Tth  a  d'^f 
corporation  as  such,  within  the  scope  of  twerlbLh       t 
belong  to  it  as  a  corporation  de  ZlmZZ  t 

to  allege  any  defects  in  ,♦.         ."  ^  permitted 

ege  any  defects  m  its  creation  or  organization,  in  an 


"Chubb  VI  Upton  (1877),  05  U 
S.  668,  24  L.  ed.  523;  Rannel.  v» 
Rowe  (1006),  145  Fed.  206;  E«ton 
M  A«pinw«ll  (1850),  19  N.  Y  lio 
affirming  13  How.  Pr.  184,  Snider', 
^n.  Co.  V.  Troy (1890).  91  Ala. 
224,  8  80.  658,  24  Am.  St  R.  887, 11 
I;.R.A.  816;  In  ,e  Borough  of 
Hemington    (1898),    168   Pa    St 

(1886),  48  N.  J.  L.  509,  7  A.  362: 
Fre.no  Canal  t  Irrigation  Co.  v. 
Warner  (1887),  72  Cal.  370,  14  p 
37;    SUte   v.   Bailey    (1861),    16 
Ind.  46.  70  Am.  Dec.  405;   Spahr 
n  Farmer.'  Bank   (1880),  04  Pa 
St.  420;   Bon  Aqua   Imp.   Co.   v. 
Standard  Fire  In..  Co.  (1801).  34 
W.  v..  764.  12  S.  E.  771;  Bate. 
V.  Wilwn   (1800).  14  Col.  140,  24 
P.  90;    Corey   v.   Morrill    (1880), 
«  Vt.  608,  17  A.  840:  Rockville  ft 


W.  Turnpike  Road  v.  Van  Neo 
(1824).  20  Fed.  C.  (No.  H  2^ 
1080,  2  Cranch  C.  C.  440  ' 

"Mar.hall  Foundry  Co.  t.  Ki|. 

"•-(1888)    99N.C.V6  8B. 
«80,  6  Am.  St.  Rep.  830. 

"Upton  y.  Han.b«,ugh  (1878), 
SJ'**,,^"-  'No.  16.801)  830.3 
BiM.  417;  Wheelock  t.  Koat 
(1875).  77  III.  206;  Ma«,n  t 
Nichol.     (1867),    22    Wi..    376; 

Utah.  350,  86  P.  1074;  Parro  t  v. 
Byer.  (1871).  40  Cal.  614 
"Monroe  Water  Co.  v.  French- 

Ir°Jr",!!"''    ''*^>'  "8  Mich. 
431.  87  N.  W.  288. 

"Hinsdale  v.  Larned  (1819).  16 
MaM.  64. 

"Nat.  Mut.  BIdg.  4  Loa„  a..-„ 
».A.hworth(1895).01Va.706,22 

B.  A.  821. 
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[§  66 


Mtion  brought  by  it  to  enforce  the  contT.ct»»    In  anj  such 
litigation,  it  will  be  preaumed,  and  that  by  irrebutable  pre- 
-umption.  aa  a  rule,  that  the  corporate  body  i.  a  legal  entity. 
Thus,  a  party  to  a  contract  which  recites  that  the  other  party 
to  It  is  a  corporation,  is  estopped  to  deny  the  other's  incorpora- 
tion.      So  one  who  has  given  a  note,"    a  bond,"  or  a  mort- 
gage" to  a  corporation  by  its  corporate  name,  cannot  deny 
that  the  corporation  was  legally  organised.     Accordingly, 
where  a  county  issues  its  bonds  payable  to  a  railroad  company, 
It  IS  estopped  in  an  action  upon  such  bonds,  to  set  up  that  the 
railroad  company  was  not  a  corporation  de  jure  at  the  time 
of  the  issue  of  the  bonds."    So  i>  a  suit  against  a  city  on  a 
contract  evidenced  by  an  ordinance,  and  entered  into  between 
the  city  and  a  corporation,  the  defendant  city  is  estopped 
from  impeaching  tlie  validity  of  the  corporation,  in  order  to 
escape  liability.'* 

The   principle  of  estoppel,   however,   works   both   ways 
against  as  well  as  in  favor  of  a  corporation.    Hence,  gener- 


"See  MM*  cited  at  beginning  of 
this  section. 

i*8t.  Lonii  Ofti  Light  Co.  vs 
Ol^  of  St.  Loui*  (1M4),  84  Mo. 
202. 

"Scliool  District  No.  61  vs  Al- 
<J«rsoa  (1889),  6  Dale.  145,  41  N. 
W.  466;  National  BIc.  of  Fair- 
baren  rs  Phoenix  Warehousing  Co. 
(1875),  6  Hun  (N.  Y.)  71;  Ran- 
•om  TS  Priam  Lodge  No.  145 
(1875),  51  Ind.  60. 

^•City  of  St.  Louis  vs  SIritids 
(1876),  6iJ  Mo.  247;  Maclcensie  vs 
School  Trustees  of  Edinburg 
(1880),  72  Ind.  180;  Douglas 
County  va  Bolles  (1876),  04  U.  S. 
104,  24  L.  ed.  46;  Lewis  vs  Claren- 
don (1878).  16  Fed.  Cas.  (No. 
8.320)  474,  5  Dill.  329. 


TTBIanitoba  Mortgage  *  Invest. 
Co.  vs  Daly  (1805),  10  Man.  L. 
Rep.  425;  Snyder  vs  SUte  Bank 
(1826),  1  III.  161;  Lorrillard  vs 
Van  Houten  (1829),  10  N.  J.  L. 
270;  Franklin  vs  Twogood  (1868), 
25  Iowa,  820,  06  Am.  Dec.  73. 

"Darlington  vs  La  Clede  Conn- 
ty  (1877),  0  Fed.  Cas.  (No.  3,577) 
1191.  4  Dill.  200.  See  also  other 
cases  on  bonds,  just  cited. 

'•City  of  Greenville  vs  Green- 
Tille  Waterworks  Co.  (1900),  125 
Ala.  625,  27  So.  764;  City  of 
Kalamaioo  vs  Kalamasoo  Heat 
Etc.  Co.  (1900),  184  Mich.  74.  M 
N.  W.  811.  ^ 


• 
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-  ^c^r^t  "'"'"^''"*'  ''  *•*•"'"«  '^^  «"»  »o  *»••  world, 
«  •  corporation. ..  estopped  from  denying  if  corporate  exU- 
tence  in  suit,  brought  agwMt  it"  ""T'owto  exu- 

*  «7.  Extent  of  the  rule  of  citoDnel  — tk-     *i.    •  . 
U»7  «„  eouid.,!.,  ™„  .„eh,  ,h.,  ,h.„  „„„  J^  3 


••Brennan  v.  City  of  We.ther- 
ft>rd   (1880).  83  Tex.  330,  37  Am. 
«•   768;   Argenti  ti  City  of  8«n 
FranciMo    (i860).    16    C.I.    206- 
Meurer  v.  Detroit  Mu.ici.n.  etc! 
A«in  (1893),  05  Mich.  4«1,  S4  N. 
W.  9S4;  Phinizy  vs  Augu.U  A  K. 
R.  Co.  <1804),  62  Fed.  678;  Abbott 
v«  ABpinw«ll(l867).  26  Barb.  202- 
Be*l  V.  Basa  (1894),  86  Me.  328* 
20  A.  1088;   Franklin  Ave.  O.  S 

Inst   V.  Bd.  of  Education  (1882)" 
'*  Mo.  408. 


"Brown  va  AtlanU  Ry.  &  Po-. 

"Co.   (1901),  113  Ga.  462.30  8. 
i!'*  71. 

"City  of  St.  UuU  V,  Shield. 
(1876).  62  Mo.  247;  McCarthy  v. 
Uvawhe  (1878).  80  111.  270.  31 
Am.  R.  83,  Winget  v.  Qui.ey 
BldR.  A«>n  (1889).  128  111.67,21 
Jj-  E.  12;  Brown  w  AtlanU  Rv  4 

Power  Co.  (1901),  113  O..  4fl2,  3» 
8.  E.  71. 
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*h«  .U  «te  .uthori.J„g  it  b.  uncon.ti.utlon.l  «d  rold,  the 

•."tano.  of  Um,  corpor.t.on.    But  if.  on  the  other  h«.d.  th.„ 
l»  .  Uw  which  .»thori»d  the  corporation,  then,  wieZJ 

oontrtct  „  ..topped  to  di.p„te  the  o.^ni«tion  or  le«I«c- 
utence  of  the  corporation."  ••  ^ 

to  the  .uthoruie.,  to  n«row  it«,lf  down  to  thi,:    Whether 
Jtco^ratton  created  by  an  unconstitutional  law,  i.  to  be 

ne^t        .  K  T.  ''^''  "*'•  •*'  '*''^^'  '^««'«»  P"*-"!-    If  the 
negative,  it  should  not. 

8  68.  S«ne  .ubj«:t-A  like  teat,  based  on  the  character 
of  he  corporation,  i.  appa«,ntly  applied  in  a  great  nu^r 
of  case,  where  the  law  i.  admittedly  valid,  but  Vere  i.  Ta^ 
of  conphance  with  it.  either  in  toto  or  in  «,nie  particula" 

1.  at  let:  T7''  *''*  *''"  •""  ^  -''  "*«pp«j  -'-  the; 

»  at  ^ast  a  de  facto  corporation  .„  esse.    "The  doctrine  of  ^ 

topp^l,    .ay»  one  court,  "cannot  be  successfully  invoked  Tc 

h^,  unless  the  corporation  has  at  least  a  de  facto li^ 


"Snyder  va  Studebaker  (1862), 
19  Ind.  462.  81  Am.  Dec.  41S;  Hms- 
ton  VI  Cincinnati  etc.  R  Co 
(1861),  16  Ind.  275,  Burton  v. 
Schildlmch  (1881).  46  Mich.  S04. 
8  N.  W.  497;  E«ton  v.  W«,:  ,r 
(1889).  76  Mich.  579,  4S  N    W 

«8.  6  L.R.A.  102,  27  Am.  A  Knif.' 

Corp.    C...    310:    St.    Loui.   Col. 

AM'n  vs  Henewy   (1882),  11   Mo. 

App.  6S5. 


"Per   H.y.t.   C.   J.^onw   ,. 
Aipen   Hardware  Co.    (1896).  21 

Colo.  263.  40  P.  457,  29  L.R.A.  143. 
Empire   Mill.  „  AUton   Grocer; 

Co.  (J891).4T.x.  App.  Civ.  CaT 
346  15  8.  W.  606.  12  L.R.A.  366;' 
Williams  v«  Hewitt  (1805).  47  u 
Ann.  1076.  17  So.  490;  Chubb  v» 
tpton  (1877).  05  U.  8.  665  04 
L.  ed.  523;  Frost  vs  Frostburir 
(J800),    24   How.    (U.    S.)    278* 
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«"»inM.    On  11..  o..  I.    J      .  '"  ■»'»•<«>  two 

•«■■  for  the  B„r,v».  !J  !!",.?  """  "•'°  *  ""PO""!".!, 

».o.  .h.  j.roTr.;','.rj:.^"f:jr'  •  ^'"""^  -» 

•«.'  t.  I.g.1  ^cognUio...*    ^7k  "' '"7  »•""»  "k- 
fa  •  valid  U«  -„.,i„.  Ik  °"'"'  '■•'"''  """re  there 

(1881).    30  M.M.  804;  McL,„„,„ 
W  HopWn.   (1805).  2  K.n.  App. 

£1*"?  '."".'*•  '^  ""•"•  'Tenn.) 
«4i  CentMl  Agriculture  etc.  A..'n 

Mi«f  '^*  °"''*  ^  '-•  Co. 
(IMS).  101  AU.  7».  U  So.  fl8: 
•ton  n  Atpinwall  (IMS),  19  jj. 


Y.     IBi   Globe  Pub.  Co.  v.  SUte 
B«nk    (1804),  41  Neb.  178.  a  N 
/.on,?*^'     Bergeron     v.     Hobbt 
(1897),   96   Wi..   641.    71    N    VV 
lOM,  M  Am.  St.  R.  85. 

"KruU    V.    PmIo    Town    Co. 
(1878),  20  Kan.  307. 

,.!!!!**  Vanneman  v.  Young 
(1800).  3  Am.  R.  4  Corp.  Rep^ 
060.  note*.  '^        ^ 
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[§  69 


t,V«     T>  ^-  ^^  '  '^^  '"^^'^'^e  »  mockery  of  Jua- 

assume,     .hey  ar«  estopped  to  deny  the  «ality  of  the  state 
of  things  which  they  have  made  appear  to  exist   «n7 
which  others  have  been  led  to  rely.  TllrC^elat 
he  appa«,t   in  its  effects  and  consequences,  sh3d  be  « 
If  It  were  real,  and  the  law  properly  so  regards  it.'"" 

orl!!:  ^"^  """"  °'  """'"P**  ^"«<=hi8e  with  public 
or  state  acquiescence.-  In  addition  to  the  foregoin/car 
many  authorities,  by  an  extended  application  ofle  d  Jtrj 

y  explained,  that  a  municipal  corporation,  in  order  to  be 
mmune  from  collateral  attack,  must  be  sho;.  to  p<Ise  s  aU 

ThisTutwr"'^^  ^  ""^"^"^  ''  ^  corporation!  W 
rhis  occurs  where  a  municipal  body  has  been  in  existence 
and  has  openly  exercised  its  franchise  for  a  consid    IJe 

ca^,  It  seems  that  if  the  municipal  corporation  be  of  a  class 

kBown  to  the  law,  that  proof  of  user  alone,  under  appropriate 

ircumstances,  will  be  sufficient  te  protecl  it  fro^E  ^' 

a  tted^urstr  ^,  r  f ;  r  ^^"^  ^-^^  «^  -"^ 

♦».«  r   ^  '^'^  "*'*  ^<^  ™"ch  real  conflict  in 

the  ca^  on  this  question,  though  none  of  them  preL™    Z 

^  any  certain  time  after  which  such  organizatL  "^^0^ 
I^  questioned  eolla^rally,  and  no  doubt  itTuld  TunW 
f  not  impossible  for  the  court  te  make  any  general  ruW 
the  subject,  as  each  case  must  be  governed  in  iJT  T 
circumstances."  ««  governed  m  part  by  its  own 


S.  Vt^"*^  "  °*'"  <W«).  94U. 


FeJ!  w!''"  "  *'"'  *"^''  " 
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«««••»    However    "^     .  ""°°'°''  '•"  ™l«  "  <»  P-^rip. 

«..  .CU  of  p.„ie3  in,e^,X./oZ  Xr  T '""""• 
»«  on  legl  obj<«i„M,  which  mW,  Z  '^  ^  '""  '"^- 
waived.    But  in  p„bli»  .ffl         .  ""'"'  "■»■»  « ■«" 

todie,,  .„d  hare  gone  oa  year  afl  ™  "^  ""'"'"P" 
i"pro.«,.n.,,  aS  .xe.'S;1her».»7r'T''°'''°* 
^^U  a«  p„peHy  ^Hed  L  ^d  ^  ,  ^jfir' 
tbe  acquieseenee  ..  on  the  mtiilaritv  of  ,k  '  °° 

.X  post  faeto  i„,„i^  ea.  be  pe^fd   '  ^ZT^°'  "^  "» 
existence.    Whatever  m«^  kT ...      .  ,  *''®''  corporate 

™b  general  .e^TJcer  tt t  "^':  "  """'"°"''  *«'- 
"■unity  can  b.  oot  ^""'  """>'■«  "'  «»  con- 

been  rccomi-d  bv  Ik  ^^  ^""  <*«'>'  •»>>  >»" 

WW  late  to  inquire  into  the  validity  of  f»,«  i- 
viding  for  their  original  creation   J  Z-  ^"^ 

♦««-»  .  creation,  ana  their  corporate  Avi. 

tence  cannot  be  questioned.  -^rporate  exis- 


(1908)    UN.  D.  366,  367.  02  N.W. 
•W,  391. 

(1811),  14  E4,t,  348. 

•«2  Kent  Com.   277;    Robie  v. 
8«l«wlck(i8ei),3SB.rb.  (N.y.) 


310.-  Eaton  vs  Walker  (1889),  7« 
J^ch^«79.  43  N.  W.  638.  6  !.«; 
102.  «  An,.  4  Eng.  Corp.  C«.  310. 
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§  70.  Same  subject-For  the  same  reason  it  was  held 
that  where  a  school  district  has  assumed  to  possess  and  ex- 
ercise all  the  rights  and  franchises  of  a  regularly  organized 
corporation  for  thirteen  years,  with  entire  acquiescence  of 
everybody,  it  is  not  liable  to  have  the  regularity  of  its  or- 
pnization,  or  the  legislation  under  which  it  acted,  called 
m  question  thereafter  in  a  merely  private  and  collateral 
suit."    "To  require,"  said  Judge  Cooley,  "a  municipal  cor- 
poration, after  so  long  an  acquiescence,  to  defend,  in  a  merely 
private  suit,  the  irregularity,  not  only  of  its  own  action,  but 
even  of  the  legislation  that  permitted  such  action  to  be  had 
could  not  be  justified  by  the  principles  of  law,  much  less' 
by  those  of  public  policy." 

So  the  regularity  of  the  organization  of  a  graded  school 
district,  in  existence  and  in  the  exercise  of  corporate  powers 
for  nearly  twenty  years,  was  held  unassailable  in  proceedings 
to  enjoin  the  collection  of  a  tax  assessed  by  it.**  So  where  a 
school  district  had  been  in  esse  for  many  years  (19),  and  dur- 
ing that  time  had  continued  to  receive  money  out  of  the 
county  school  fund,  and  had  had  several  special  taxes  levied 
and  collected  for  its  benefit,  a  person  on  whose  property  such 
a  tax  was  levied  was  denied  the  right  of  attacking  the  legality 
of  the  organization  of  the  district." 

So,  although  the  original  orders  organizing  a  town  were 
invalid,  it  was  held  that,  after  the  lapse  of  a  period  of  ten 
years,  the  validity  of  such  organization  and  its  authority  to 
levy  taxes  could  not  be  questioned  collaterally,  in  a  proceed- 
ing by  the  alleged  owner  of  town  lots  to  remove  a  cloud  on 
his  title,  caused  by  a  tax  deed  issued  to  a  purchaser  at  a 

•»8tu.rt  VI  School  Diitrict  No.  District  No.   1    (1894>     M  MUi. 

l^of  K,l«ni«oo  (1874).  30  Mich.  437.  57  N  W.  404. 

\av                   .  ••State  VI  Central  Pae    R.  Cn 

"Keweenaw    Aii'n    vi    School  (1890).  21  Nev.  76  25  P  aJi 
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tax  sale  for  taxes  levied  by  such  town.-    And  it  was  even 

office™,  State  and  county,  it  is  precluded  from  pro<^eding 
by  quo  v^arranto  to  deprive  it  of  a  franchise  so  long  exercis^ 
»  accordance  .ith  the  general  law."  On  the  othfr  hand^^ 
Ward  vs  Orad^n,.s  j^  ^^  j^j  ^^^^  ^^^^  J  » 

«te  powers  will  estop  the  corporation  itse^  from  de^;^ 
the  validity  of  xts  existence  in  a  collateral  proceeding.-       ^ 

Jj^'-^^'^'^r  recognition  of  municipal  corpora- 
toon8.-There  ,s  also  another  instance  where  a  munidpal 
corporation  cannot  be  assailed,  no  matter  how  defective  may 
have  been  its  organization.  This  is  whei.  it  has  been  iZ 
latively  recognized,  either  directly  or  indirectly.    Such  ^ 


'•Austrian  n  Guy    (1884).  21 
Fed.  500. 

»'8t«te  va  Leatherman    (1881). 
38  Ark.  81. 

»M190a),  15  N.  D.  040,  100  N. 
W.  57. 

••Brennan  vs  City  of  Weather- 
tori  (1880),  53  Tex.  330.  37  Am. 
Rep.  758.    For  further  authorities 
on  the  subject  of  this  section,  see 
Presque  Isle  County  vs  Thompson 
(1804),  61  Fed.  914,  10  C.  C.  A 
154;    Speer    vs    Bd.    of    County 
Com'rs    (1808),    88    Fed.    740,    M 
C.  C.  A.  101 ;  Jamieson  vs  Peonle 
(1855).  16  III.  267.  63  Am.  Dec 
304;    Bow  vs  Allenstown    (1857) 
34  N.  H.  351.  69  Am.   Dec.  480;' 
Voss  vs  Union  School  District  No 
"    (1877),   18  Kan.  467;   Ritchie 
Ts  Mulvane   (1888).  30  Kan.  241. 
17    P.    &30;    Barnes    vs    Barnes 
(1834),   6    Vt.    388;    Sherwin    v. 
Bugbee  (1844),  16  Vt.  430;  Town 
of  Readsboro  vs  Town  of  Woodford 


(1904),   76   Vt.   376,   57   A.   062- 
Bassett  vs  Porter  (1840),  4  Cush. 
?*"••'  «7;  Burnham  vs  Roger, 
(1802),  167  Mo.  17,  66  8.  W.  070- 
R'ce    vs    McClelland     (1874),    58 
Mo.     116;     Stamper    vs    Roberts 
(1887) ),  00  Mo.  683,  3  S.  W  214- 
SUte  vs  Miller    (1903),  m  Mo'. 
App.  642,  85  S.  W.  012;  Town  of 
Henderson   vs   Davis    (1800),    106 
^-  C.  88,  11   S.  E.  573;   Prentiss 
vs  Davis    (1891),  83  Me.  304,  22 
A.  246;  People  vs  Alturas  Countv 
(1809),  6  Idaho  418,  65  P    1067 
44  LR.A.  122;   SUte  v.  Sweeney' 
(1808),   24   Nev.   360.   56   P.    88; 
Cullins  vs  Overton  (1808),  7  Qkla 
470,  64  P.  702;  Rumsey  v.  People 
(1860),10N.y.41.    But  see  Mc 
Millan    vs    Hannah     (1901)      106 
Tenn.  689,  61  S.  W.  1020:  Rodfleld 
School  Dis.  No.  12  V,  Redfleld  Ind 
School  Dist.  No.  2C  (1001),  I*  a 
Dak.  220.  85  N.  W.  180. 
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nition,  however,  does  not  merely  impart  a  de  facto  character 
to  the  corporation,  but  constitutes  it  a  de  jure  one  to  all  in- 
tents and  purposes,  so  that  all  inquiry  into  its  original  organi- 
zation IS  precluded,  whether  it  be  attacked  collaterally,  or 
directly  by  the  State.     "It  is  universally  affirmed,"  says  the 
United  States  Supreme  Court,  "that  when  a  legislature  has 
full  power  to  create  corporations,  its  acts  recognizing  as 
valid  a  de  facto  corporation  whether  private  or  municipal, 
operates  to  cure  all  defects  in  steps  leading  up  to  the  organi- 
zation and  makes  a  de  jure  out  of  what  waft  before  only  a 
de  facto  corporation."  "•" 

Evidently,  the  court  did  not  use  the  term  "de  facto"  in  its 
technical  sense,  but  as  embracing  all  organizations  actually 
exercising  corporate  powers,  whether  entitled  to  be  regarded 
as  de  facto  corporations  or  not.     The  legislature,  however, 
must  have  original  power  to  create  corporations  of  the  char- 
acter which  it  recognizes,'"!  for  otherwise  no  amount  of  recog- 
nition on  its  part  will  be  of  any  avail  to  the  pretended  cor- 
porate body.         r  instance,  a  corporation  attempted  to  be 
created  by  a.         institutional  law  is  in  no  better  position 
after  having  been  recognized  by  subsequent  enactments,  un- 
less the  original  act  was  only  defective  in  form,  or  the  legis- 
lature has  afterwards  acquired  the  power  of  creating  such 
a  corporation. 


§  72.  Same  subject.-  There  are  many  cases  illustrating 
the  foregoing  principle  of  legislative  recognition.     Thus 
where  a  municipal  corporation  has  been  empowered  by  the 
legislature   to   issue   n^tiable   obligations,    such    recogni- 


"•Per  Brewer,  J.,  delivering  the 
opinion  of  the  court  in  Comanche 
County  vs  Lewii  (1890),  133  U.  S. 
198,  10  Sup.  Ct.  286,  33  L.  ed.  604, 
affirming  35  Fed.  343. 


>«>8tate  Ts  Com'n  of  Pawnee 
County  (1874),  12  Kan.  426. 
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legality.        So  where  no  charter  or  Act  of  incorporation  of  a 

^ZZ      /""''  *'^  *'^°«"*^^"  ^^  '^^^^  terl.7  :l 
town  by  legislative  enactment,  impliedly  makes  it  a  town  if  il 

Z::  -  before.0.    So  whe«  the  charter  of  a  c^;  4  L 

ground  that  the  election  at  which  it  was  accepted  had  not  been 
he  d  pursuant  to  the  noti^  ^„i^  ^y  law'it  was  held  ^a^ 
even  ,f  this  was  so,  the  legislature  cured  the  same  by  reco«^ 
nizmg  and  amending  its  charter.'"*  ^       ^ 


"•Jamesoi,    y,   Peopl,    ,,866), 
1«  III.  257,  63  Am.  Dec.  304. 

lo.Bow  TS   Allenstown    (1867), 
94  N.  H.  3fll,  69  Am.  Dec.  48g 

»««Town  of  Hendewon  v»  Davis 
(1890).  106  N.  C.  88.  11  8.  E. 
«78.  See  «1m  Harper  County 
Comr«  VI  Rose  (1891),  140  U  S 
71,  11  Sup.  a.  710,  35  L.  ed.  344- 
People  vs  Famham  (1864).  35  III'. 
«62;   Coe  vs  Gregory    (1884),   53 

Mich.  19.  18N.W.541;8Ut;v. 
Tosney  (1879),  28  Minn.  262,  3  N 
^-  ff '  Broking  vs  Van  Valen 
<18M).  66  N.J.  1,86.  87  A.  1070, 


State  vs  Com'rs  of  Pawnee  County 
(1874),  12  Kan.  426;  Town  of 
Bath  Com'rs  vs  Boyd  (1340),  23 
N.  C.  (1  Ired.  L.)  104;  Rumsey 
vs  i-eople  (1850),  19  N.  Y.  41; 
Prentiss  vs  Davis  (1891),  83  Me 
364.  22  A.  246:  People  vs  Alturas 
County  (1809).  6  Idaho.  418.  65  P 

1067.  44  L.R.A.  122;  Muse  vs  Town 
of  Lexington  (1903).  110  Tenn. 
655.  76S.  W.  481;  SUte  vs  Town 
of  Pell  City  (Ala.  1908),  47  So. 
246;  but  see  Savannah  etc.  Ry.  Co 
yj  Jordan  (1901),  113  Oa.  687,  30 
6.  E.  611. 


CHAPTER  6. 


POSSESSION  OF  OFFICE  NECESSARY  TO  CONSTITUTE  AN  OFFI- 
CER   DE    FACTO— INCIDENTS   OF   POSSESSION. 


I  78.  NeceMity  of  poMewion.  |  7», 

74.  Officer  de  jure  and  officer  dc 

futo  may  exist  limulto- 
neouily,  but  both  cannot        < 
hold  at  saiae  time. 

75.  Same  aubjeet. 

.t».  Same   aubject— IlIu«trationi. 

77.  Same    aubject— Illuatrationa 

continued. 

78.  Two  officers  de  facto  cannot         gi. 

hold  office  at  same  time. 


.  Where  two  rival  claimanto 
have  each  only  a  partial 
or  imperfect  possession  of 
the  office,  neither  is  a  da 
facto  officer. 

Where  one  of  two  claimanta 
has  full  possession,  the 
other  cannot  deprive  him 
of  his  de  facto  character 
by  unlawfully  dispossess- 
ing him. 

Possession  of  office  by  usur- 
per affords  no  right. 


§  73.  Necessity  of  possession.- The  second  requisite 
to  constitute  a  person  an  officer  de  facto  is,  that  he  be  in  the 
actual  possession  of  the  office  and  have  the  same  under  his 
control.  This  condition  precedent  is  naturally  implied  from 
the  MTords  "de  facto."  A  de  jure  officer,  as  already  explained, 
may  be  unlawfully  ousted  from  office  or  hindered  from  per- 
fonning  the  duties  thereof,  without  his  legal  title  thereto 
being  impaired.  But  with  a  de  facto  officer  the  mere  claim 
to  be  a  public  officer  is  not  sufficient;  the  claimant  having  no 
title  must  be  clothed  with  the  outward  appearance  of  being 


iMcCahon  vs  Leavenworth  Coun- 
ty (1871),  8  Kan.  437;  Herkimer 
vs  Keeler  (1899),  109  Iowa  680, 
81  N.  W.  178;  Hamlin  vs  Kawafer 
(1887),  lit  Or.  466,  15  P.  778    3 


Am.  St.  R.  176;  Fulton  vs  Andrea 
(1897),  70  Minn.  446,  73  N.  W. 
266;  Mead  vs  Ingham  County 
(1877),  30  Mich.  416;  Paris  v« 
Couture  (1883),  10  Que.  L.  R.  1. 
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the  rightful  incunbent  of  the  office,  and  .uch  appearance  he 
c^not  have,  if  he  is  kept  out  of  it  or  the  sanae  Tin  tTep^s 

udge,    can  become  an  officer  de  facto  he  must  obtain  the  ae- 

Wdingly^here  a  city  charter  provided  for  the  removal 
of  officers  by  the  aldermen  in  a  manner  therein  set  out,  and 
m  the  exercise  of  such  power,  the  aldermen  assumed  to  re- 

22  I  TT  r™"''""'  "*^  "^^^'^  mother  in  his 
tead    but  the  former  refused  to  vacate  the  office  and  con- 
tmued  to  exercise  its  functions,  it  was  held  that  the  latter, 
not  having  the  possession  of  such  office,  could  not  be  regarded 
as  ^  officer  defacto.3    The  court  said :    "But  it  islimed 
by  plaintiff  that  he  has.  since  his  appointment,  been  acting 
as  street  commissioner,  and  is  therefore  de  facto  such  officer 
'.rfl   LI     d^/endant,  by  his  refusal  to  deliver  up  the  prop- 
erty,  Wks,  and  papers  of  the  office,  has  indicated  that  he 
dauned  to  hold  the  office.    If  he  was  once  lawfully  in  offi^ 
.fact  which  we  are  not  allowed  to  question  on  this  record 
and  has  never  yielded,  but  has  held  on  and  continued  to  act 
then  the  plaintiff  has  never  gotten  possession,  and  cannot  be 
regarded  as  an  oiBcer  de  facto." 

likewise,  it  was  held  that  a  person  who  was  in  hiding  dur- 
ing the  year  It  was  claimed  he  was  an  officer,  and  had  no  place 
of  business,  and  could  not  even  be  communicated  with 
through  the  postoffice,  could  not  be  deemed  an  officer  de  facto 


•Valentine,    J.    in    Neeland    vt 

State   (1888),  39  K»n.  IM,  18  P. 

165.      AIM    Chowning    ts    Boser 

(1888),    2    Tex.    App.    Ct    (Civ. 

Cu.)    680,  9  Am.   4  Eng.   Corp. 
Cm.  M.  ^         ^ 


»H»lIgren  va  Campbell    (1890) 
82  Mich.   255.  46  N.   W.  381.  21 
Am.  St.  Rep.  557,  9  L.Rji.  408, 
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tince  he  had  no  possession.*  "A  man,"  remarked  the  court, 
"who  holds  a  public  office  cannot  discharge  the  duties  of  such 
office  when  he  is  in  hiding.  He  cannot  conceal  himself  from 
the  public,  and  jret  claim  to  be  a  public  officer." 

§  74.  Officer  de  jure  and  officer  de  facto  may  exiat 
simultaneously,  but  both  cannot  hold  at  same  time- 
In  the  earlier  English  cases,  it  seems  to  have  been  doubted 
whether  there  could  be  a  de  facto  officer  when  there  was  an 
officer  de  jure  in  existence,  the  office  being  then  legally  full. 
Thus,  in  R.  V8  Lisle,'  Chief  Justice  Lee  observed  "that  it 
would  deserve  great  consideration,  whether  collation  by  a 
bishop  de  facto  is  good  where  there  is  a  rightful  one  in  be- 
ing;" and  he  cited  The  Queen  vs  iJavis,  in  Queen  Anne's 
time,  where  on  a  motion  for  information  it  was  held,  that 
there  cannot  be  an  officer  de  facto  and  an  officer  de  jure  at 
the  same  time.     This  opinion  is  apparently  sustained  by  a 
dictum  in  the  Abbe  de  Fontaine  case*    "If,"  says  Babing- 
ton,  C.  J.,  "an  abbacy  or  ohurch  be  legally  full,  and  the  pa- 
tron prefer  one,  who  is  instituted  by  the  ordinary,  without 
deposing  the  other  by  due  process,  and  then  the  other  makes 
a  re-entry  and  oust  the  other,  in  this  case  a  deed  made  by 
him  who  was  put  in  possession  wrongfully  is  void,  because 
there  was  always  another  parson,  so  that  the  second  was  only 
a  usurper." 

But  the  true  doclrine  is  recognized  in  O'Brian  v»  Knivan  » 
and  Harris  vs  Jays.""^  In  the  first  case  one  John  Bale  was 
lawfully  created  bishop,  and  after  being  oonaecrated  took 

VUh  86,  21  P.  308.  g^  ^yj  « 

M1788),  Andr.  1«S.  M  Bag.  B.         T.(i69i),  Gre.  EUs.  800.  78  Eng. 

*(1431),  YaarBook.  9H.8foL 
88. 
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POMOMion  of  the  bighoprick.     Durinir  hi.  i.v       v 

•nd  .hough  , he  conn  held  U  .„  «,  J.„^  i,  ,„";  ^: 

^.«  •     1  ''°P'  ^^'^  ^<*™er  bishop  not  beinc 

for  fh«  1       /      ^     '^    '  *''*'*  "«  «°<^  ""d  not  avoidable 

de  facto  Ihier  "'  '"'  ^  '  '^*™«^  ^■"^«^'  "-  <>«- 
though  an  office  «  not  vacant,  and  there  is  an  existing  office.^ 
de  jure,  one  who  enters  into  and  assumes  its  duties  ZZ 

.ihon  mamtamed  by  all  the  authorities  we  have  had  LZ 
portumty  of  consulting."  •  "P" 

§  75.  Same  subject-  But  though  it  is  n«w  «.**i-j  v 
7ond  dispute,  that  there  .ay  be  a  detl  oWw^he^ 
«  a  de  jure  officer  in  existence,  nevertheless  itlo^ ^Jha" 
lK>th  cannot  «.tually  hold  the  office  at  the  sanae  tiZ'    U 

M873).  49  Al..  311.  8w  .,«, 
Brinkerhoff  vt  Jerwy  City  (1000). 
«4  N.  J.  L.  286,  40  A.  170;  Ful- 
ton  V.  Andre.  (1897),  70  Minn. 
-MS,  73  N.  W.  268,  In  „  County 
De  Acto— 8. 


Life  AMur«nce  Co.   (1870),  L.  R. 

(1858),  14  U.  C.  Q.  B.  110. 

'R.  V.  Corp.  of  Bedford  (1800). 
1  E«t.  79.  A.  to  office,  flilediy 
more  than   required  number,  ub- 
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the  de  jure  ofBoer  be  in  po«e«ion,  hi.  .uperior  tiUe  wiU 
exclude  jll  othe«.  „d  «,  on.    attempting  "di^^h.rge  0* 
dutie.  of  the  office  c«x  be  but  a  mere  u.urper.     "iTi," 
My.  one  court,  "not  every  per«m  who  M.ume.  to  execule 
official  function,  who  i.  to  be  clawed  m  an  officer  de  facto. 
«d  whow  act.  can  be  .ucce«f uUy  invoked  by  a  third  pe,«,n. 
If  then. ..  an  officer  or  board  of  officer,  having  legal  title  to 
the  office,  and  claiming  to  be  in  po.««.ion  of  the  office,  and 
Tf  Pf^"*,'**'*^  *o  ««««'i«»  if  function.,  no  other  officer 
or  board  of  officer,  can,  during  the  ,ame  period,  by  any  color- 
able  appointment  to  .uch  office,  or  by  any  act.  in  professed 
execution  of  the  office,  acquire  a  de  facto  character.     Such 
pennon  or  perwn.  are  but  intruder,  into  the  office.    In  other 
word.,  where  an  officer  by  law  i.  also  an  officer  in  fact,  there 
1.  no  room  for  any  other  officer  in  fact  in  the  .ame  office  "  »» 
It  IS  probably  in  that  sense  that  it  i.  laid  down  in  Andrew, 
vs  EagW^  that  "if  there  be  a  churchwarden  de  jure,  and 
a  churchwarden  de  facto,  in  the  .ame  parish,  the  latter  can- 
not justify  the  laying  out  of,  or  receiving  money,  but  he  i. 
accountable  to  the  churchwarden  de  jure;  he  is  no  more  than 
another  man,  and  he  that  i.  de  jure  may  bring  an  indebitatu. 
awumpsit  against  the  other." 

On  the  other  hand,  if  the  actual  possession  be  held  by  a  de 
facto  incumbent,  there  is  no  place  left  for  the  de  jure  officer, 
and  he  cannot  exercise  the  office  before  the  unlawful  holder 
ha.  been  ousted.  The  public  and  third  persons  are  not  bound 
to  determine  at  their  peril  which  of  the  two  claimants  ha. 
^he  legal  title,  and  their  interest,  demand  that  the  one  in 
possession  should  be  regarded  a,  a  good  officer,  until  he  is 
declared  a  usurper  by  a  court  of  competent  jurisdiction." 


der  authority  of  uneoMtitutional 
law,  see  sec.  199  et  «eq. 

JODienstag  vs  Fagan  (1907),  74 
N.  J.  L.  418,  65  A.  1011. 


"4  Vin.  Abr.  627. 

»«Leach  va  Cassidy  (1304),  23 
Ind.  449j  Hamlin  va  Kassafer 
(1887),  15  Or.  456.  15  P.  778,  8 
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Lo/rh7;w«  .1  °  ""•  ^'^'*^*  ^y  P'"""*'  -  over- 
tie.  for  alleged  violation,  of  the  excise  law  in  «,lli„.  JT^. 
beer  w.hout  a  licen...  Defend«it  justified  Tder  .  Hce^ 
ofT<rr  *"  T  """  ^-"•^  '^  ^«  con.„i«ione«  of  " 

iZedT"  ""•    ^*'PP«'«^t»'»t<*ne  Bellinger 

waa  elected  excite  conunisaioner  in  March    1876  •  !.«  fiLi 
1».  oath  of  office  March  11,  .nd  alao  TimZ  'Z  Z 

after  the  town  meeting  in  1877.     Bellinger  met  with  th. 

187fl  nn  fi.  .  .  ^'  -^^  *^*'  *<>*"  meeting  in 

1876,  on  the  .uppoeition  that  there  waa  a  vacancy,  be^uae 
of  the  failure  of  Bellinger  to  have  hi,  bond  dul/a'pp^^ 
vote^  were  cast  for  J.  W.  Kinne  "to  fill  vacancy, Tl^ 
«»V'  «|d  he  waa  declared  by  the  town  clerk  elecL  L  S 
vacancy  If  any  existed.    On  the  first  Monday  of  May,  ^7 

i:ZT  ""'  ^"!"«^'  "«*  "  *^«  --  board  «d    I' 
r^    7  "J""  ''^'^""*  ^'-^^^^  «««°»«'»-    Kinne  filed 

Kinne  notified  Lewis  to  meet  witi  them  as  a  board  of  excise 

island  claiming  to  act  aa  .uch  board  signed  the  alleged 

It  was  held  that  the  Kcenae  afforded  no  defence   on  th« 
ground  that  Bellinger  beinir  an  offim.,  A.  • 
«*  fi,^  ^«       TT-  ^  **'  °®  J"™  m  possession 

of  the  office,  Kinne  could  not  be  regarded  aa  an  Vfficer  de 


Am.  St.  R.  176;  ChowningvaDoirer 
(1888).  2  Tex.  App.  Ct.  (Civ. 
C«».)  efiO,  9  Am.  4  Eng.  Corp. 
Cag.  91.  ^        ^ 


'•Cronin  vi  Stoddard  (1884)  97 
N.  Y.  271.  See  also  Cronin  y, 
Oundy  (1879),  16  Hun  (N  Yl 
820.  ' 
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fMto  when  •igning  the  Mine.    The  court  said :    "The  diffi- 
culty with  the  appellant's  eaM  ia  that  when  Kinne  aasomed 
to  act  aa  ejcoite  commiiaioner  the  office  wan  already  full. 
Bellinger,  who  was  elected  in  1878  for  a  term  of  three  yean 
WM  in  de  jure,  and  in  1877  was  performing  the  duties  of 
hu  office.    There  was,  therefore,  no  place  in  which  another 
could  act    And  this  is  so  although  his  official  bond  was  not 
approved  by  the  supervisor  until  after  fhe  time  when  Kinne 
claims  to  have  been  elected.    The  omission  at  the  utmost  af- 
forded  cause  for  forfeiture  of  the  office,  but  did  not  create  a 
vacancy.     That  could  be  effected  only  by  a  direct  procoed- 
ing  for  that  purpose.     ...     It  follows  that  Kinne  had 
not  even  an  apparent  authority  or  color  of  title  to  act  as  excise 
commissioner,  and  the  license  granted  by  him  furnishes  no 
defence  to  the  action."  " 

In  a  subsequent  New  York  case,"  a  like  question  arose, 
but  the  application  of  the  same  principle  led  to  an  opposite 
result.     It  was  contended,  as  in  the  previous  one,  that  the 
defenduit  could  not  justify  under  his  license  because  one 
Shepard,  who  had  signed  it  with  another  commissioner,  was 
neither  a  de  jure  nor  a  de  facto  officer;  and  that  the  same 
should  have  been  signed  by  one  Hngg  who,  it  was  alleged, 
lad  succeeded  to  Shepard.    The  facts  showed  that  although 
the  term  of  one  excise  commissioner  only  had  expired,  three 
names  were  placed  on  the  tickets  of  each  of  the  two  political 
parties,  aiid  all  three  names  on  the  tickets  cast  by  the  ma- 
jority having  received  the  same  number  of  votes,  the  inspect- 
ors of  election  declared  the  three  elected.    Among  them  were 
Hugg  and  Shepard,  the  latter  seeking  re-election.    Hugg  aO 
tempted  to  discharge  the  duties  of  the  office  and  sat  on  one  or 


"See  also  People  va  MeAdoo 
(1005),  no  N.  Y.  App.  DiT  «» 
96  N.  Y.  S.  362. 

KMontgomerr  v*  O'dell  (18D3), 


67  Hun  (S.  Y.)  189,  86  N.  B. 
205,  22  N.  Y.  Supp.  412.  affirmed 
142  N.  Y.  60S,  37  N.  B.  S7a 
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two  oooMion,  with  Sheptrd  »d  the  two  other  de  juw  com- 

^tTrlf'  '"  '*'''''  '^  '"  '^  "-  ♦^^  ««'«"" 
^  ™  *"P«^«"  «•»•  him  .pp.«„t  authority  or  color  of  title 

mir^n"  '?  ,  ~"'"""'°°«'-'  -<«.  hence,  he  became  .  com- 
»i«ioner Je  f«,to  •  .»  qudif,i„g  „d  acting  „  .uch,  and 
that  he  be.ng  a  oo»    ,i«ioner  de  facto  to  fill  the  vacancy 

2^1  '  T^"'*""  °'  ®'"'-'"«*''  ^™'  »>«  «"  the  only 
Pammiu,oner  who  could  fill  that  vacancy,  and  Shepard  wii 

8hep.rd  cl.,m«l  that  he  had  obtained  one  vote  more  than 

one  of  the  bd  of  on  which  hi,  name  only  wa«  written  and 

ihelffit.'  '*"*'  ""^^  *■'  ^"^  '^'''''"^  ""  «««>- 

The  court  held  that  the  certificate  of  the  inapector.  failing 

on  the  ticket,  he  could  not  be  d«.med  an  officer  de  facto  when 
he  office  wa.  dready  filled  by  Shepard.  who  had  a  right 
thereto  by  hi.  e,tra  vote,  or  by  the  provision  of  the  law 
^IT^  that  an  officer  .hall  hold  hi.  office  until  hi.  .ucce«»r 
«.  .ppomt^l.  Hence,  the  license  wa.  held  to  be  a  good 
defenae  to  the  action.  >•  *^ 

I  77.  Sune  tubject-niurtnition.  continued—There 
«re  many  other  ca«»  ill„.tr.tive  of  the  «ime  principle. 
Thu.,  where  «,me  member,  of  a  city  council  attempted  to  fill 
.  .uppo«Hl  vacwicy  in  the  council  when  none  in  fact  exi.ted, 
their  appointee  wa.  not  a  de  facto  officer,  though  he  qualified 
and  acted  a.  councilman,  .ince  the  p  /«>n  whose  place  he 
WM  appointed  to  fill,  though  he  failed  to  attend  the  meeting. 
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of  the  council,  continued  to  be  councilman,  both  de  facto  and 
de  jure." 

So  where  there  was  a  contest  between  two  boards  of  school 
trustees,  each  board  claiming  to  be  the  lawful  officers,  and 
each  proceeding  as  though  the  other  board  did  not  exist,  it 
was  held  that  the  old  board  was  the  de  jure  board,  and  that 
the  acts  of  the  new  board,  before  the  statute  under  which  they 
were  elected  had  been  declared  unconstitutional,  were  invalid. 
The  court  said:  "If  an  office  is  filled,  and  the  duties  appear 
taining  thereto  are  performed,  by  an  officer  de  jure,  another 
person,  although  claiming  the  office  under  color  of  title,  cannot 
become  an  officer  de  facto."  " 

So  where  a  school  warrant  was  issued  by  a  woman,  who, 
though  ineligible,  claimed  to  be  a  county  superintendent  de 
facto,  the  same  was  held  invalid,  because  there  was  another 
de  jure  superintendent  in  possession  of  the  office  at  the  same 
time." 

So  where  there  was  a  de  jure  House  of  Kepresentatives 
in  existence,  holding  its  sessions  and  transacting  business  in 
the  hall  of  the  House  of  Representatives,  it  was  held  that 
there  could  not  be  at  the  same  time  another  body  entitled  to 
be  recognized  as  a  de  facto  House  of  Representatives.*" 

Upon  the  same  principle,  it  is  held  that  where  a  person, 
legally  appointed  or  elected  to  an  office,  qualifies  and  enters 
upon  his  official  duties,  his  predecessor  ceases  to  be  an  officer. 


\  i 


1 'Somerset  v»  Somenet  Bank- 
ing Co.  (1900),  109  Ky.  (549,  60 
8.  W.  6. 

uState  vg  Blossom  (1880),  19 
Ney.  312,  10  P.  430.  Also  Genesee 
Township  vs  McDonald  (1881),  98 
P».  St.  444;  McCahon  vs  Leaven- 
worth County  (1871),  8  Kan.  437; 


Dienstag  vs  Fagan  (1907),  74  N. 
J.  L.  418,  66  A.  1011;  White  vs 
School  District  (1887),  5  Sadl. 
(Pa.  Sup.  Ct.  Cas.)  323,  8  A.  443. 

I'Cohn  vs  Beale  (1883),  61 
Miss.  398. 

"In  re  Gunn  (1893).  80  Kan. 
165,  32  P.  470,  948. 
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But  in  a  Georgia  case,"'  it  was  held  that  one  holding  a  com- 
mission as  notary  public  from  the  Governor  and  acting  as 
such,  IS  a  de  facto  officer,  though  the  office  is  filled  byl  de 
jure   incumbent,   exercising   the   functions   thereof.     This 
however  is  not  a  well  considered  decision,  and  no  authorities' 
are  cited  m  support  of  it     "We  are  of  opinion,"  said  the 
court     that  there  can  be  but  one  legal  commissioned  notary 
in  a  district  at  one  time,  but  the  proper  mode  to  settle  this 
18  by  a  proceeding  for  the  purpose,  and  not,  as  is  attempted 
here,  by  collaterally  attacking  his  acts." 

^IJ^'J^^l  °*""  **'  '^'^^^  *^°*  **«^^  office  at  same 
tmie.--For  the  like  reason  that  an  officer  de  jure  and  an 
officer  de  facto  cannot  simultaneously  hold  an  office,  so  two 
persons  cannot,  at  the  same  time,  be  in  the  actual  occupation 
and  exercise  of  an  office,  as  officers  de  facto,  when  the  law 
provides  for  one  incumbent  only  "Two  physical  bodies" 
Bays  one  judge,  "cannot  occupy  the  same  space  at  the  same 
time,  and  two  persons  cannot  be  officers  de  facto  for  the  same 
office  at  the  same  time."  " 


»»United   States   ts   Alexander 
(1891),   46   Fed.   728.     See   port, 
•ec.  123.    For  further  illustratiom, 
•ee  School  Directors  vs  Nat.  School 
Furnishing  Co.  (1893),  63  111.  App. 
264;  BoardmanvsHalliday  (1843), 
10  Paige    (N.   Y.)    223;   Mead  v* 
Ingham  County   (1877),  36  Mich. 
416;  State  vs  Dorton   (1898),  U!i 
Mo.   304,  46  S.   W.   948;    Powers 
TS  Commonwealth  (1901),  110  Ky. 
886,  61  S.  W.  735,  22  Ky.  L.  R. 
1807.  63  S.  W.  976,  63  L.R.A.  245; 
»ultoB  TS  Andrea  (1897),  70  Minn. 
446,  73  N.  W.  256;  Baker  v»  Hob- 


good  (1900).  126  N.  C.  149,  35  8. 
E.  253;  Bennett  vs  Colfax  (1880) 
63  Iowa,  687,  6  N.  W.  36. 

"•Pool  vs  Perdue  (1871),  44  Ga. 
454. 

»«Per  Leonard,  J.— in  SUte  vs 
Blossom  (1886),  19  Nev.  312,  10 
P.  430.  Also  McCahon  vs  Leaven- 
worth County  (1871),  8  Kan.  437; 
Conover  vs  Devlin  (1857),  15  How 
Pr.  (N.  Y.)  470,  6  Abb.  Pr.  228; 
Hamlin  vs  Kassafer  (1887),  16  Or. 
456,  16  P.  778,  3  Am.  St.  R.  176; 
State  vs  Murphy  (1893),  32  Fla! 
138,  13  So.  706;  Diclcerson  vs  But- 
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Thu.,  in  Mofyan  vb  Qmchenhush.'>  two  persons,  Perry 
«id  Quackenbush,  claimed  the  office  of  n.ayor  under  a  charter 
election.  Peny  was  5r8t  declared  elected  by  the  outgoing 
oammon  council  and  after  qualifying,  took  possession  of 
the  office  But  subsequently,  the  new  council  declared  Quack- 
enbush  elected,  and  he  in  turn  assumed  to  act  as  mayor.     It 

«>lo    of  the  determination  of  the  first  board,  Quackenbush, 

time.  Indeed,"  sa.d  the  judge,  "I  do  not  understand  that 
two  persons  can  be  in  possession  of  the  same  office  at  the  same 
time.  ...  They  could  not  hold  as  tenants  in  common- 
each  having  a  legal  right  to  perform  its  functions.  If  Mr 
Perry  became  a  mayor  de  facto,  the  defendant  Quackenbush,' 
whatever  his  right,  could  not  be  mayor  in  fact  at  the  same 

§  79.  Where  two  rival  claimants  have  each  only  a 
parti^  or  imperfect  possession  of  the  office,  neither  is 
a  de  facto  officer.^Where  one  of  the  claimants  has,  in  addi- 
tion to  the  partial  or  imperfect  possession  of  an  office  a 
known  de  jure  title  thereto,  no  difficulty  arises,  because,' a. 
already  seen,  the  legal  right  excludes  the  consideration  of 
any  other  claim.  Thus,  when  two  persons  are  present  at  the 
seat  of  government,  each  claiming  to  be  the  Governor  de 

ler  (1887),27Mo.App.  9;  Somer- 
set V8  Somerset  Banking  Co. 
(1900),  109  Ky.  649,  60  S.  W.  6. 

Jergey  City  v8  Erwin   (1896),  69 

N.  J.  L.  282,  35  A.  948,  holding 

that  the  acts  of  two  persona  who 

had  acted  as  city  attorney,  were 

valid,  though  the  office  could  only 

be  legally  filled  by  one,  was  re- 


versed by  Erwin  vs  Jersey  City 
(1897),60N.J.L.  141,37A.  732 
64  Am.  St.  R.  684.  where  it  was 
held  that  one  of  the  incumbents 
was  not  an  ofHcer  de  facto.  As  to 
offices  filled  by  more  than  required 
number,  under  authority  of  uncon- 
ttitutional  law,  see  sec.  199  et  seq 
»»(1866),  22  Barb.   (N.  y.)   72 
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jure   the  one  ,.ho  haa  been  adjudged  Governor  de  jure  is 
also  Governor  de  facto."  ^ 

erafw  ^Ld  'f ""'''  ?'"  *^'  ^""'^^°  «^  *^^'«  «"«-  «o»«t- 

r  I      r    u     "  "'*  ''°'*^"'  ''^^^^  «f  ^^o  claimants     as 

he  legal  nght,  and  each  claims  to  be  an  officer  de  facto  by  et 

dispute.     In  «uch  case,  inasmuch  as  both  lack  that  a     ,al 
e.  lusive,  and  peaceable  possession,  which  is  essential  to  en 

277'^  '      ^""^'"'  '*  ^^''"""  both  the  plaintiff  and 

^e  defendant  claimed  the  office  of  street  commissLerXhe 
facts  showed  that  on  the  12th  of  June,  Conover  was  appoint 
by  the  Govemor.    On  the  13th,  he  took  the  oath  of  offiLa^^ 
executed  his  official  bond,  and  filed  it     He  was  'n  Z  rn 
or  place  of  the  official  business,  for  a  paf of  tl  d,   cTal! 
-g  a  nght  te  the  office,  and  te  the  books  and  paXs  Id 
doing,  as  he  claimed,  one  official  act.     On  the  16^TCe 
^  r  T'''"*^^  "^y  D-1-^  who  claimed  the  office  th^' 
an  appointment  made  by  the  Mayor  on  that  day.     The  nT^ 
ap^n tee,  after  d„ly  qualifying,  came  inte  the'same  LZ 
th«t  had  occupied  his  pr^lecessor,  took  possession  of  theZks 
andpapers,  and  was  holding  them  on  the  19th  of  June  wTen 
proceedings  were  commenced  te  compel  him  te  deliv;r  the 
same  to  Conover.     Upon  this  state  of  facts,  it  was  held  t^'l 
neither  was  entitled  te  be  regarded  as  an  officer  d    fat 

either  of  them  as  against  the  other,  to  acquire  the  reputation 
llT  V  'f  "^  ^'  '^^^  ^*'"*  co^Lissionerrnorh  d 
by  the  public,  so  as  te  call  upon  the  law  to  regard  either  of 
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them  as  the  streat  commissioner  de  facto,  for  the  protection  of 
the  public.  ■• 

But  in  a  South  Carolina  case,  in  which  was  involved  the 
validity  of  a  pardon,  it  was  held  that  where  two  persons  are 
each  in  possession  of  the  office  of  Governor  and  claiming  by 
an  apparent  title,  and  the  question  as  to  which  is  entiUed  to 
discharge  the  functions  of  the  office  arises  in  a  collateral 
proceeding,  it  must  be  decided  by  determining  which  has 
the  best  apparent  right."     There,  however,  the  person  ad- 
judged Governor  de  facto  had  obtained  the  highest  number  of 
votes,  though  he  had  never  been  regularly  installed;  and 
though  his  adversary,  who  was  his  predecessor,  had  succeeded 
in  getting  himself  inaugurated  as  if  he  had  been  elected  and 
had  taken  possession  in  part  of  the  office.    Moreover,  some  of 
the  reasons  given  for  the  decision  rest  on  such  high  grounds 
that  they  could  hardly  be  invoked  in  ordinary  cases. 

§  80.  Where  one  of  two  claimants  has  fuU  possession, 
the  other  cannot  deprive  him  of  his  de  facto  character 
by  unlawfuUy  dispossessing  him.— This    proposition    is 
evident,  for  if  a  person  once  gains  sufficient  possession  to  be- 
come an  officer  de  facto,  he  is  entitled  to  retain  the  office 
until  he  is  ousted  by  lawful  proceedings,*"  no  matter  what 
may  be  the  color  of  title  of  his  adversary.     And  the  latter 
is  not  permitted  by  illegal  means,  whatever  they  may  be,  to 
dispossess  him,  and  assume  his  official  character.     An  unlaw- 
ful intrusion  into  an  office  occupied  by  another,  can  only 
constitute  the  intruder  a  usurper. 

In  Braidy  vs  Theritfi'  the  plaintiff  and  the  defendant  were 


««Sm  also  Brumby  v«  Boyd 
(1902),  28  Tex.  Civ.  App.  184,  M 
S.  W.  874,  a  ease  much  in  point 
as  to  the  fac.^  though  decided  on 
another  ground. 


«'Ex  p.  Norrig  (1877),  8  8.  C. 
(8  Rich.)  408. 

"Henderson  v»  Glynn  (1892),  8 
Colo.  App.  303,  30  P.  2(J5. 

«»(1877),  17Kan.  4«8. 
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JrT!u  "^'""^  *  ""J^'^ty  of  aU  thB  votes  ca«t 

ms  favor.     Thentt,  however,  received  the  certificate  of  eW 

tTa   fiflif  r.  ^'^r^  J^'"*  «  a  counciW,  claiming 
that  Braidy  had  been  elected  to  fill  hia  Dla«,      tL^ 
Then.,  ^.k  .      „^„  _^.^^  J;;/^  ^i.««.po^ 

„  ;".'  '^  '^'"^  com.eitae.  prc^ded  to  do  ulij. 

The  «u«  ^s»  ported  o„.,  «„..  i.  ,„  .rtj^,  J  ^J^^ 

Mayor  md  fte  two  member,  of  U,e  «,m,oil  „t<,  »™,i^ 
«er  «■  officer  step.  o„,  „f  «,e  pu„  „^^  j. 

ftcta  Such  .  short  road  to  otoia  .  contested  office  h« 
T"  ^"  ^"  "P"'"-  This  is  .0.  U.e  Icgd  w.,  to  1!" 
fte  posse,„oa  of  a  disputed  office.  The  o.^e,.Ccd  Wn 
Tl^  for  «.e  par.,  ou.  of  office  to  obL^pos,::^:  f 
tk.  .ame  ..  by  .  ci,il  .ctio.  in  .b,  „..„„  „,  ,r„arr.nl1 
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So  where  two  persons  claimed  the  oiBce  of  county  treas- 
urer, and  one  being  rightfully  in  possession  of  the  tax  dupli- 
cate, the  other  wrongfully  entered  his  office  during  his  absence 
and  carried  off  the  same,  leaving  a  receipt  therefor,  it 
was  decided  that  the  former  had  a  right  to  compel  restora- 
tion thereof.»o  The  court  said:  "The  mode  of  obtaining 
possession  of  the  book  was  a  wrong,  and  his  (respondent's) 
possession  of  the  record  cannot  be  regarded  as  offering  evi- 
dence of  his  actual  possession  of  the  office." 

Again,  where  a  person  was  in  possession  of  the  office  of 
city  recorder  by  virtue  of  holding  over  and  under  a  declara- 
tion of  election  made  by  the  common  council  as  the  board 
of  canvassers,  it  was  held  that  he  was  a  de  facto  officer,  not- 
withstanding the  existence  of  a  bona  fide  dispute  between  him 
and  another  claimant  as  to  the  title  to  the  office,  and  that 
the  latter  was  not  justified  in  attempting  to  take  possession 
of  the  office  by  violence.'* 

§  81.  Possession  of  office  by  usurper  affords  no  right. 

—A  usurper  being  a  mere  trespasser,  his  possession  cannot 
afford  him  any  claim  to  be  regarded  as  an  officer  de  facto, 
unless  he  holds  during  such  length  of  time  and  under  such 
circumstances  as  to  give  him  color  of  right  by  reputation,  or 
acquiescence  on  the  part  of  the  public.  Barring  this  excep- 
tion, his  acts  are  absolutely  void."  "I  apprehend,"  says 
one  judge,  "while  the  law  regards  the  acts  of  officers 
de  facto,  acting  under  color  of  legal  title,  valid  as  regard. 


*«Runion  vi  Latimer  (1874),  6 
Rich.  (8.  C.)  126. 

*iBlain  va  Chippewa  (1906), 
146  Mich.  69,  108  N.  W.  440.  See 
also  Van  Amringe  v»  Taylor 
(1891),  108  N.  C.  196,  12  8.  E. 
1006,  23  Am.  St.  R.  61,  12  L.R.A. 
202;   Hand  t«  Deady    (1894),  79 


Kun  (N.  Y.)  76,  29  N.  y.  8upp. 
633.  But  see  Scott  vs  Sheehan 
(1906),  146  Ckl.  691,  79  P.  363. 

"Van  Amringe  vs  Taylor 
(1891),  108  N.  c.  196,  12  8.  B. 
1005,  23  Am.  St.  R.  61,  12  L.R.A. 
202. 
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w^  .K  *"'•"*  T*'"°'  ^"^  "^  '='^'  **»  ^''^  ««^  of  «  officer 
where  there  «  a  plain  usurpation  of  the  office,  without  any 

void   both  as  regards  the  public  and  third  persons."" 

Thus  m  Keeler  vs  Newbem'*  the  plaintiff  declared  upon 
.special  contract  for  his  wagos  as  a  policeman  in  the  city  of 
Newbem  for  a  pare  of  the  year  1865.     He  offered  pLf 
that  certain  persons  were  exercising  the  functions  of  Mayor 
and  Councilmeu  of  the  city  of  Newbem  in  July,  1865,  and 
tha   as  such  they  employed  him  to  serve  as  policeman  from 
that  tune  to  January,  1866.     He,  however,  produced  no  char- 
ter or  Act  of  incorporation  of  the  city,  nor  did  he  produce 
any  evidence  of  the  manner  in  which  the  said  persons  were 
inducted  into  office ;  but  it  was  shown  that  they  had  taken  pos- 
session of  the  offices  in  July,  1866,  and  continued  to  act  as 
incumbents    until   March    following   without   interruption. 
Wtheless,  they  had  never  been  elected,  and  had  never  held 
office   m   any   previous  year;    and   it   was   admitted   that 
the  charter  and  the  laws  by  which  the  city  was  governed, 
required  an  election  of  the  Mayor  and  Councilmen.     The 
court  held  that  the  persons  acting  as  Mayor  and  Councilmen 
at  the  time  of  the  contract  with  the  plaintiff  were  mere 
intruders  or  usurpers,  and  had  no  authority  to  bind  the  city 


»«P»r  MMon,  P.  J.  in  People  rt 
Cook  (1862),  14  Barb.  (X.  Y.) 
860,  aOnned  in  8  N.  Y.  67,  69 
Am.  Dae.  461.    See  alio  judgment 


of  Casault,  J.  in  Parii  re  Couture 
(1883),  10  Que.  L.  R.  1. 

««(1808).«1N.  C.  (PhUl.  Uw) 
605.  ' 


CHAPTER  7. 


COLOR  OF  TTTLt  OR  AUTHORITy  NECESSARY  TO  00N8TITDH 
AN  OFFICER  DE  FACTO. 


I  82.  Color  of  title,  ground  of  dis- 
tinction between  offieen 
de  f«eto  and  ueurperi. 

83.  Color  of  title,  definition  of. 

84.  Color   of    authority,    defini- 

tion of. 

86.  Color  of  rigjt,  definition  of. 

80.  Other   expreuions   need   by 
judges. 

87.  Colorable-Colorable    title- 

Colorable  election— Defini- 
tions of. 

88.  Same  subject 


I  8».  Color  of  ofilee  or  eolon  of- 
ficii—By  Tfatue  of  an  of- 
fice or  virtute  oflleii— 
Meaning  of. 
•0.  Color  of  title  or  authority, 
from  what  derived. 

91.  Same  subject— Examples  cf 
circumstances  giving  color 
of  title  or  authority. 

92.  Same  subject— Examples  of 
circumstances  giving  no 
«°'<""  ot  title  or  authoritf. 

M.  No  color  when  offlcial  title 
Icnown  to  be  bad. 

W.  Generally  no  color  after  title 
judicially  declared  invalid. 

ZoroiT.hf  "'  ''"^^  ''  ''"*^^"*^'  °^*«-  termed 

otZon?^;::l'l  ^*  °'  «"^«"-  ^^  -hich  the  character 
Of  persons  unlawfuUy  m  possession  of  offices,  is  determined 
If  their  possession  is  accompanied  by  such  color  T^ 
denominated  officers  de  facto  and  thel^offictltts'a^^Lr 
-  far  as  the  public  and  third  persons  are  con^^:^^  :  J 
I  hey  have  only  a  bare  possession,  without  moi.,!;/-! 
styled  usurpers  or  intruders,  and  their  acts  are  utterlyli^ 

>Nall    vs    Coulter    (1904).    „7      Ky.  747.  78  S.  W.  1110 
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po8^«on  without  any  authority    .    .     .     A  def^to  officer 
u  one  who  goes  m  under  color  of  authority."  «    Likewiri 

exerexse.  the  dutie.  of  an  office  under  claim  and  color  of 
Thus^  ,n  Knou;le,  v.  Luce,*  .  distinction  was  t^en  by  the 

fore  aMt         ""^'^^^^^  -'  "«ht,  and  who  wafTere- 

latTer  y^d    7T'  J'^  '""^'^  "«"  '^-™«*  -«<J.-the 

latter  yoid.    And  in  Vinpr'»  Ah^'i^        m  •    .  >     '^^ 

^uu  ju  vtners  Abrtdgement?  it  is  said*    "Tf 

the  right  steward,  or  without  any  color  of  authority  wUl  on 

that  the  performance  of  any  judicial  duty,  or  the  Uecutinir 
of  any  acts  wnatsoeyer,  will  not  be  warranted."  ^ 

§  83.  Color  of  title,  definition  of.— As  »  T„n^w:       • 
reality.      Hence,  "color  of  title"  hM  K<«.r.  a  c     ^  , 

sup...  c«.„  „,  «.e  v.^  Li" -ttrr^M^i: 

..  tte  de4..t,on  genenUly  concurred  ta  bj.  .he  eouiu" 


iReade,  J.— Norfleet  t«  Staton 
(1876),  73  N.  C.  546,  850. 

'Stuart,    J._Le    Boutillier    ti 
Harper  (1875),  1  Que.  L.  R.  4. 

M1680),  Moore  109,  72  Eng.  R 
473,  quoted  with  approval  in  R." 
va  Corp.  of  Bedford  Level  (1805). 
6  East  35d,  2  Smith  K.  B.  536- 

466,  88  Eng.  R.  1464,  1  Rav.  (Ld., 
058,  91  Eng.  R.  1338. 


'Steward  of  Courts  (G) 
•Per   Peekham,   J.-McCain   v. 
Dea  Moine.  (1899),  174  U.  S.  168 
1»  Sup.  Ct.  R.  644.  ' 

fjl**'^  «"**'•  ■'— W'^g"  V.  Mat. 
tUon  (1855),  18  How.  (U.  S.)  60. 

m*^'!;"*^/*  "  ^'""P'°'>  ^881), 

<1W»8).   lie  Iowa   48,   89   N.    W 
214;  Dugan  vs  Farrier  (1886),  47 
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Color  of  title,"  sajs  another  judge,  "i.  that  which  is  appar- 
ontly  good  tide,  but  which,  by  reaaon  of  some  defect  not  ap- 
pearing on  its  face,  does  not  in  fact  amount  to  title."  •  It 
has  been  said  that  "color  of  tide  to  an  office  is  analogous  to 
oolor  of  title  to  land."  »  However,  color  of  title  to  an  office 
necessarily  presupposes  some  form  of  an  election  or  appoint- 
ment, for,  unlike  in  the  case  of  land,  no  one  can  acquire  a 
statutory  title  to  an  office  by  mere  possession,  and  therefore 
no  color  of  title  can  exist,  unless  it  is  derived  from  some  elec- 
tion or  appointment 

§  84.  Color  of  authority,  definition  of.— "By  color  of 
authority,"  says  a  judge,  "is  meant  authority  derived  from 
an  election  or  appointment,  however  irregular  or  informal, 
«o  that  the  incumbent  be  not  a  mere  volunteer." »»     This 
definition  is  evidently  not  comprehensive  enough,  for  a  per- 
son may  hold  an  office  under  color  of  authority  without  ever 
having  been  elected  or  appointed  to  it.     This  occurs  wher« 
the  apparent  authority  is  the  result  of  long  user  of  official 
power  with  public  acquiescence.    For  instance,  in  Parker 
va  Kett.^*  "color  and  reputation  of  an  authority"  ia  made 
use  of.     It  is  a  mistake,  we  think,  to  aaaign  to  "color  of  au- 
thority" the  restrictive  sense  of  "color  of  title." 

§  85.  Color  of  right,  definition  of.— "Color  of  right" 
has  been  defined  by  a  Canadian  Judge,  "to  be  such  sem- 
blance or  appearance  of  right  as  shows  that  the  right  is  reaUy 


N.  J.  L.  883,  1  A.  781.  affinned. 
48  N.  J.  L.  613,  7  A.  881. 

*Per  Mitchell,  J.— McLellaa  ts 
Omodt  (1887),  37  Minn.  167,  S3 
N.  W.  326. 

"Per  De«dy,  J.— Ah  Lee,  In  re 
(1880),  6  Sawy.  (U.  S.)  410.  5 
Fed.  899. 


"Per  Winslow,  J.-flt.te  n 
0»te«  (1893),  86  Wie.  634,  67  N. 
W.  296,  39  Am.  8t  R.  912.  Also 
In  re  Kriekbaum's  Contested  Elec- 
tion (Pa.  1908),  70  A.  862. 

"(1701).  1  Salic.  95. 
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to  dispute,  for  then  mav  be  color  of  «-^»     u 
•1«>TL  „  """'°  ■•  'PP''"^  »»  "  office  m.y 

oecauie  U  »  not  always  eaaenUal  that  a  perwii'.  tituH 

.He  rW,  TM  °"'  "'»'•«"'•  Pr»mnpMa,  of  do,. 
•We  nght  b7  oWioo  or  tppouitaeiit"  '• 

I  M.  Other  expreidon,  lued  by  iudi...    Tk 

proper],  ,„,plo,«,  fcy  „„  ^„:;;7'  "^  •"  •»"»"-»»  in.- 
§  87.  Colorable— Colorable  fifi*--o>f      ,., 

^°.t"°7o:^.tr?r£^?^^^ 

"C.p.b.eofUta.p^Lwuef^';  .^r":^'  ""  = 


"Pot  Armour,  C.  J._P,ice  y, 
Qutaaa.  (1888),  16  O.R.  264.267 
"P»  I«rd.  C.  J.-aimlin  », 
Dt  Facto— 0. 


KwMfM   (1887).  15  Or.  456,  459 
18  P.  778.  3  Am.  St.  R.  m.         ' 
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pretended,  feigiMd,  oounterfeit,  ooUiuory,  don*  for  appou^ 
ADoe'e  i*ke."  It  leeme  that  in  the  English  Uw  "ooloreble" 
i«  oftwi  OMd  in  the  Utter  Mnae,  m  the  rereno  of  bona  fid  .  or 
«•  metning  utterlj  void."* 

In  Ethtrington  v$  Wilson^*  the  queetion  wu  whether  the 
defendant  was  a  pariihioner  of  a  certain  parish.    The  judg^ 
ment  of  the  Vioe-Chancellor  waa  reverwd,  and  among  the 
remarka  of  James,  L.  J.,  we  find:  "The  Vioe-Chancellor 
proceeded  upon  the  ground  that  Wilson  was  not  a  bona  fide 
householder  and  parishioner,  that  his  qualification  as  a  par- 
ishioner- was  colorable.     Now  I  cannot  h#»lp  t\  Wiring  that 
the  fallacy  of  the  judgment  arose  from  the  use  of  that  word 
'colorable'  and  the  use  of  the  words  'bona  fide.'    Of  course, 
if  the  man  never  did  become  occupier— if  the  man  never  did 
enter  into  a  contract  for  taking,  and  never  did  take  the  house, 
but  only  got  somebody  to  put  up  his  name  over  the  door,  or 
something  of  that  kind,  then  it  would  have  been  colorable 
and  it  would  have  been  a  sham.     In  that  case  he  never  would 
have  been  a  parishioner,  but  if  he  was  really  a  parishioner 
in  point  of  law  then  the  thing  is  not  colorable,  is  not  fictitious, 
is  not  mala  fide." 

So  in  R.  va  BanJce$^»  Lord  Mansfield  said  that  where  ther« 
waa  a  "mere  colorable  election"  mandamus  would  lie  instead 
of  quo  warranto.  In  another  case,  it  was  likewise  said  that 
the  office  "was  not  full"  because  there  had  been  a  "mere  col- 
orable election,"  "a  void  election"  and  "as  no  election  at 
all."  "  Again,  in  Froat  va  Mayor  of  Cheater,^*  Coleridge, 
J.,  said :  "What  is  colorable  f    I  always  thought  that,  where 

"•Strond'i  Jud.  Wet.  itr,    „   C»mbrid«    (1767).   4 

"(1876),   1   Chy.   DiT.   160,   45  Burr.  SODS. 

L.  J.  Ck.  16S,  33  L.  T.  652,  24  W.  >I(1SU),  5  £].  ft  b.  531. 
R.  303. 

"(1T64),  3  Burr.  1452, 1  W.  Bl. 
462. 
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I^i^l  ""?'"  "'•'•"    N"""*"-.  lord  m»r^ 

«i,    ua  me  nte,  are  •eetjing  y  used   at  1m.»  i.:*k 

but  in  fact  1.  B«   „?        ^    f '  ^"^  "*  ■PPeartnce  i.  title, 
BUI  m  lact  ii  not,  or  may  not  be  any  tiUe  at  .11 »  M     a     *i. 
iud»  iaw   "TU^  A^a  u-         ■"/""««  •II.    •"    Another 

LT/  ,        definition  of  a  colorable  titie.  or  u  it  i. 

more  frequently  expreoed  'color  of  titie.'  "  «•   "  1 "  "      " 
or  colorable  title"  ia  x^m^A  k-  .u    rl  .    ,  apparent 

Court"    A«Vn  "    )  ^    ^  **•*  ^"***'  S^^  Supreme 
y^oun.       Again,  "colorable  rieht."  "  "nf«.,.«,»v»-       r     . 

"^  m  the  Mue  juat  mentioned.  •«"  mb 

§  89.  Color  of  office  or  colore  officii-By  virtue  of  «, 
Office  or  virtute  offidl-Meaning  ot^T^L^^l^^ 


>»R.  V.  Corporation  o/  Bedford 
[fvcl  (180a).aE»,t8a«.  SSmlth 
K.  B.  835. 

50K,ircloth.  J._Dick.n.  v. 
BamM  (1878),  79  N.  C.  400.  401 

i,«?""°"'  ^-  •^— MeCall  viNeeW 
(1834).  3  WotU.  (Pa.)  80   78 

»P«  DanLI.  J.-Wright"  y, 
Mottiion  (IBM).  18  How.  (U  S.) 


»O..^4J8.450.1.P.„,3J: 

Wend  (N.  Y.,  33,,  2,  Am.  D^ 
«3:  Burke  vs  Elliott  (1844).  4 
lred.rN.C.)3M.42A«.'li^V4i 
St  610  "■  ^^"^  *""'•  "  °''*' 
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Strictly  speaking,  have  no  reference  whatever  to  the  officer's 
title,  but  to  the  quality  of  the  acts  performed  by  him,  whether 
he  be  an  officer  de  jure  or  de  facto.    "The  words,  colore  officii, 
are  always  taken  in  nudam  partem,  and  differ  from  the  words 
virtute  officii,  or,  ratione  officii,  which  are  always  taken  in 
honam  partem,  and  where  the  office  is  the  just  cause  of  the 
thing,  and  the  thing  is  pursuant  to  the  office.     But  colore 
officii  implies  that  the  thing  is  under  pretence  of  office,  but 
not  duly,  and  the  office  is  no  more  than  a  cloak  to  deceit,  and 
the  thing  is  grounded  upon  vice,  and  the  office  is  as  a  shadow 
thereto."  *•     "The  distinction,"  says  Bronson,  C.  J.,  "is  this : 
acts  done  virtute  officii  are  where  they  are  within  the  author- 
ity of  the  officer,  but  in  doing  it  he  exercises  that  authority 
improperly,  or  abuses  the  confidence  which  the  law  reposes  in 
him ;  whilst  acts  done  colore  officii,  are  where  they  are  of  such 
a  nature  that  his  office  gives  him  no  authority  to  do  them."  ^ 
But  though  the  above  seems  to  be  the  true  meaning  oi  the 
words  "color  of  office,"  a  great  number  of  judges  use  that 
phrase  in  the  sense  of  color  of  title  or  authority." 

§  90.  Color  of  title  or  authority,  from  what  derived.— 
Generally  it  is  found  that  color  is  derived  from  some  election 
or  appointment,  but,  as  already  intimated,  it  may  sometimes 


*  (Argument  apparently  ap- 
proved by  court  in  Dive  vs  Mening- 
h«m  (ISfiO),  Plowd.  60,  64.— Same 
doctrine  in  Alccclc  vi  Andrew* 
(I788),2Eip.  S42. 

«TPeople  v*  Sclittyler  (1850),  4 
N.  Y.  173,  187.  AIM  Gold  va 
Campbell  (Tex.  Civ.  App.  1009), 
117  S.  W.  463;  Decker  vi  Judson 
(18S7),  16  N.  Y.  439,  442;  Burrall 
Ti  Aclcer  (1840),  23  Wend.  (N. 
Y.)  606,  35  Am.  Dec.  582;  Oerber 
Ti  Aclcley   (1876),  37  Wii.  43,  19 


Am.  R.  751;  Bishop  v«  McGillis 
(1891),80  Wi».  57-  0  N.  W.  779. 
««Ex  p.  Ward  :  98),  173  U.  8. 
p.  466,  10  Sup.  Ct.  ft.  p.  «  '  Lam- 
bert vs  People  (1870),  ,"  N.  Y. 
pp.  238,  241 ;  Case  vs  SUte  (1879), 
69  Ind.  p.  48;  Shelby  vs  Alcorn 
(1858),  36  Miss.  pp.  293,  294:  Hcr- 
Itimer  vs  Keeler  (1899),  109  Iowa, 
p.  683,  81  N.  W.  p.  179;  Wood- 
stock vs  Bolster  (1863),  SA  Vt. 
p.  637. 
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tinn  »»     T«  *i.    1  ..  "o  w  creaie  omciaJ  reouta- 

tion.        In  the  latter  caae  the  officer  cannot  be  said  <«  W 

public  „d  tt,w  perZnX^l*^;"'""'"'  "'  "^ 
from  the  point  „f  ,,„  .,  J"^^     '".'''»  ""««"•.  •■'d  ■>« 

facto  deputy  sheriff,  the  de  facto  "rule  l^inl  1  w    . 
•ppomtme..  V  the  tct  of  such  .uLiwltoI  tt 

SI- Vit  '°'°^.'''  '^--i  o'^Cs:: 

«on.  Upon  this  principle  it  was  h-ld  *!.„♦  .     . 


"Hamlin  ts  Kauafer    (1887) 
18  Or.  «6,  468,  IS  P.  778.  3  Am. 
St.   R.   176;    Ex   p.   Tracy    (Tex.. 
1908),  OS  8.  W.  638. 

"Jewell   r»  Gilbert    (1886),  84 


N-^  H.  13.  6  A.  80,  10  Am.  St.  R. 

K'if**±.^«  B«™*rd    (1892),  67 
N.H^222,2»A.410,a8A»;st 


i  .; 


i 


1      I 


134 


THE  DK  i-ACTO  DOCTRINK. 


[§01 


when  there  ia  not     Each  case  must  depend  upon  its  own 
peculiar  set  of  facts  and  circumstances.    Fop  although,  as 
stated  above,  color  is  generally  derived  from  some  election 
or  appointment,  it  must  not  be  assumed  that  there  is  color 
every  time  there  is  proof  of  an  election  or  appointment 
There  are  often  various  collateral  circumstances  which  go 
to  increase,  diminish,  or  even  nullify  the  eflFect  of  the  election 
or  appointment  upon  the  incumbent's  title,  and  result  in 
constituting  him  either  an  officer  de  facto  or  a  mere  usurper. 
This  will  be  fully  exemplified  by  numerous  reported  deci- 
sions in  the  next  book,  v  hen  we  speak  of  the  different  kinds 
of  officers  de  facto.     Eeference,  however,  is  made  here  to  a 
few  cases  to  briefly  illustrate  the  principle  of  the  existence 
or  absence  of  color,  some  of  which  being  quoted  chiefly 
because   they  exhibit   rather   extraordinary   circumstances. 
Thus,  where  through  the  ignorance  of  the  death  of  a  person, 
a  commission  appointing  him  justice  of  the  peace  and  in- 
tended as  a  renewal  of  a  former  one,  was  forwarded  to  his 
name  and  usual  address,  but  was  received  and  acted  upon  by 
another  person  of  the  same  name,  it  was  held  that  the  latter 
while  performing  the  functions  of  the  office  had  "a  color  and 
show  of  right"  under  the  commission,  ami  was  an  officer  de 
facto." 

So  where  under  a  town  charter  there  was  at  least  a  valid 
foundation  for  a  bona  fide  claim  by  the  intendant  of  the' 
town,  to  be  ex  officio  justice  of  the  peace,  and  on  the  faith 
of  his  election  as  s.  h  intendant  he  proceeded  to  perform 
the  duties  of  justice  of  the  peace,  he  was  deemed  on  officer 
de  facto,  though  his  claim  was  ill-founded  in  law.*' 

So  where  a  person  is  declared  elected  by  the  election  officers 
or  by  a  court  of  competent  jurisdiction  in  an  election  contest. 


»CooIidg«  va  Brigham    (1861), 
,1  Allen  (Mus.)  333. 


"Williamson  y»  Woolf  (1801), 
37  Ala.  298. 


92] 


NECESSITY  OF  COLOB. 


18$ 


and  takes  charge  of  the  office,  he  become,  an  officer  de  facto 

elected,  or  the  judgment  is  reversed  on  aoDeal  Tn  *!.»  «  * 
i-tance  he  maintains  his  de  facto  charac^ liU^/"; 
quo  warranto,  and  in  the  latter,  until  a  final  judgments  a^ 
versely  pronounced  against  him.»«  J^'^Pnent  is  ad- 

of  MicTr!-*"  "  '""""  ''  *'^  ^""'^  Superintendent 
of  Public  Instruction,  one  of  two  contestants  for  the  office  of 

tr"^  af  ^' f  -^  "^'^«  -  -^-g  -  'le  facto  officer  of  the  dis- 

Th/  r  ^J"*"'  "^  "  ""•'^  «^«<^««°  V  a  fiscal  cofrt 
^d  ischargmg  the  duties  of  the  office  with  L  acquiernt' 
of  the  court,  even  after  the  office  has  been  declared  vacant  and 
another  supervisor  elected,  is  an  officer  de  facto.a" 

So  where  members  of  a  legislature  are  seated  by  a  vote  of 

de  f^  tl t"  t^  'l''^'^  -*^  *o  --titute  them  officer, 
e  lacto.        Again,  where  a  judge  exercises  his  functions 

the  Act  thus  extending  his  jurisdiction,  even  if  inldid   ^' 

^:narrs:^X""^-^^^"^-- 

^  .n  adjoining  count,  during  r:;anc:t  ]^:t^Z 


»«R.  n  WJnchMter  (1837),  7 
Ad.  t  El.  216;  Saline  County  v, 
Anderwu  (1878),  20  Kan.  298,  27 
Am.  Rep.  171.  See  •!«,  Morgan 
w  Quackenbush   (18M),  22  Barb. 

»»BUhop  T.  Puller  (1907).  78 
Neb.  269.  no  N.  W.  716. 


nJJlfr^  ,."      Commonwealth 

w  m.        ''  ^  ^-  '*'  '»»  s. 

•TSUte    V8    Smith    (1886),    44 
Ohio  St.  348.  7  N.  E.  447 


't 
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1 

■'pi 

■ 

d 

186 


THB  DB  FACTO  DOCTRINB. 


there,  without  any  commission  or  appointment,  and  without 
the  least  prima  facie  right  to  fill  the  office,  has  no  color  or 
show  of  authority,  and  is  a  mere  intruder.'* 

So  where  at  a  school  meeting,  some  one  proposed  that  a 
certain  person  be  elected  school  trustee,  and  the  latter  being 
under  the  influence  of  liquor,  rose  up  and  asked  that  all  in 
his  favor  say  "aye,"  and  there  being  one  response,  he  immedi- 
ately declared  himself  elected,  but  the  chairman  did  not  ask 
for  the  votes,  and  the  meeting  proceeded  at  once  to  elect  an- 
other person  as  school  trustee,  who  entered  upon  the  duties 
of  his  office;  and  afterwards,  the  illegally  elected  trustee 
called  upon  the  duly  elected  one  and  by  means  of  a  threat 
obtained  possession  of  the  district  books,  and  acted  for  about 
a  month,  it  was  held  ihat  his  pretended  election  did  not  af- 
ford him  any  colorable  right  to  the  office,  and  hence  he  was 
not  an  officer  de  facto.*** 

So  it  was  held  that  a  person  appointed  to  an  office  with- 
out authority,  and  never  performing  any  official  duty  as 
such  officer,  could  not  be  deemed  an  officer  de  facto  holding 
under  color  of  right." »  So  the  performance  of  a  single  official 
act  is  insufficient  to  constitute  one  an  officer  de  facto,  when 
that  act  is  the  sole  foimdation  for  any  pretended  color  of  right 
to  the  office." 

So  where,  during  the  American  civil  war,  a  person  at  a- 
county  seat  in  possession  of  the  Federal  forces,  assumed  to 
act  as  deputy  clerk  of  the  county  court,  without  any  appoint- 
ment from  the  clerk,  who  had  abandoned  the  county  taking 
with  him  a  portion  of  the  records  of  the  office  and  was  within 


»»Denny  vg  Mattoon  (1861),  2 
Allen  (Mais.)  361,  70  Am.  Dec. 
784. 

"Hand  vg  Deady  (1804),  79 
Him  (N.  y.)  75,  28  N.  Y.  Supp. 
033. 


"Schenck  va  Peay  (1860),  21 
Fed.  Cas.  (No.  12,451)  672,  1  DiU. 
267. 

«*Bien(!ourt  va  Parker  (1804), 
27  Tex.  668;  SUte  Tt  Murpi^ 
(1893).  32  Fla.  138.  IS  So.  70S. 
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capacity."    LikewT  wLr  f  """  "''""'^  *°  '^*  '»  *^*' 

«8  clerk  and  tifl  ?         P""""'  P''"^"^^*^'  *»>«  one 

exercise  I  f      !         "I  '^'"*'  ^  ^"''^  ^'^^'^  offi«e«  and  to 
exe«,8e  the  functiona  thereof,  under  what  they  called  the 

».  they  were  ^z:::.:r::^^i^;r 

It  18  obviouB  that  there  cannot  be  color  of  titl«  n.      ^ 
when  the  pretended  official  title  is  W    ^^Tad^^; 
existing  appearance  of  right,"  says  a  learned  judge   "wh.th 

ana  no  Daais  for  a  demand  of  protection.""    And  annt».„. 

4*Herriiig  yi  Lw  (1883),  22  W 
Va.  eai. 

"State  T8  McFarltnd    (1878), 

25  La.  Ann.  647.    For  further  11- 

lustratione.  Me  Donegui  va  Wood 

(1873),  49  Ala.  242,  20  Am.  Rep. 
275;  Simpson' Ta  Loving  (1887), 
3  Bu«h.  (Ky.)  458,  06  Am.  Dec. 
252;  Keeler  va  Newbern  (1868) 
61  N.  C.  (Phill.  Law)  COS;  Van 
Amringe  va  Taylor  (1891),  108  N 
C.  196.  12  8.  E.  lOOB,  23  Am.  St. 
R.  61.  12  I,ltA.  202.  B^jj     ^ 

Tb«ritt  (1877),  17  Kan.  468;  Red- 
dy  w  Tinknm  (1882),  60  Cal.  408) 


Woods  va  Inhabitants  of  Bristol 
(1^,84  Me.  358,  24  A. 'S? 
William.  V.  CTayton  (1880).  « 
Utah  86,  21  P.  398;  Brumby  v. 
Boyd  (1902).  28  Tex.  Civ.  App. 
164,  66  S.  W.  874. 

"Per  Finch,  J._Williams  vs 
Boynton  (1885),  147  N.  Y.  426,  42 
N.  E.  184,  affirming  (1893),  71 
Hun  (N.  Y.)  309. 

"Merrlmon.  C.  J._Van  Am- 
nnge  vs  Taylor  (1891),  108  N  C 
196,  12  S.  E.  1006,  23  Am.  St  H.' 
61.  12  LRjl.  202.  * 
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1    ti 


The  same  doctrine  is  found  in  the  English  and  Canadian 
<5ase8.*»  Thus,  in  Knowlea  vs  Luee.  the  reason  given  fop  up- 
holding the  acts  of  a  steward  acting  under  color  is  that  "those 
for  whom  such  acts  are  done,  know  not  the  extent  of  the 
steward's  title." 

However,  the  occupant  of  an  offio  may  have  color,  though 
his  title  be  known  to  be  disputed  by  rnother.*' 

§  94.  Generally  no  color  after  tit'e  judicially  declared 
invalid.— Following  the  principle  laid  down  in  the  preced- 
ing section,  generally  no  color  of  title  or  authority  can  exist 
After  the  incumbent's  title  has, been  declared  invalid  by  a 
■court  of  competent  jurisdiction.    "We  think,"  says  a  New 
York  judge,  "that  when  by  a  judgment  of  the  court  of 
last  resort,  in  a  direct  proceeding  to  determine  the  title  of 
oflScers  de  facto,  it  has  been  adjudged  that  they  have  no  right- 
ful title  to  the  office,  but  are  mere  usurpers,  then,  at  least, 
«s  to  all  who  have  notice  of  such  proceeding  and  judgment, 
the  color  of  authority  has  ceased,  and  this  without  regard  to 
whether  anybody  else  has  been  inducted  into  the  office  or  not 
As  officers  de  facto  there  must  be  at  least  a  presumption  that 
they  are  rightfully  in  office.     Such  presumption  cannot  be 
said  to  exist  after  the  decision  of  a  competent  tribunal  to  the 
contrary.     To  hold  that  persons  who,  according  to  the  de- 
cision of  the  court  having  jurisf^iction  to  decide  so  as  to 
bind  the  parties  and  the  public,  an,  mere  usurpers,  may  still 
exercise  the  powers  and  dischai^ge  the  duties  of  the  usurper's 


<»KnowlM  T>  LuM  (ISM), 
Hoon  log,  72  Eng.  R.  473.  R.  vs 
Corp.  of  Bedford  Level  (1805),  « 
East  386,  2  Smith,  K.  B.  835.  Le 
Boutillier  y»  Harper  (1878),  1 
<3ue.  Ii.  B.  4. 


«>BIain  vs  Chippewa  (1006). 
145  Mieh.  60,  108  N.  W.  440.  For 
further  treatment  of  this  sukject, 
see  post,  see.  302  et  esq. 


«  94] 
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Accordingly,  where  the  members  of  a  board  of  chosen  fr^ 
holders  attempted  to  act  after  a  judgment  of  o^r  T!d  C 

ofTZXt^T  ^^"''  '  -  '-'^'''^  ^^^W  n^W 

election^letr  Z^f  "c;:^: thf  ^  "^'^  1  T 
General  Assembly  was  ^Zlf  J  '*'""'°  °^  *^« 

'  ™"y  *""»  under  certain  circumstanop,.    o«^ 
opie.  „  ,■„,.«.  We  .0  be  ^i^Tj^,  Z7JZ 
to  innocent  persons."  "*  "' 


"Talcott.  J.-Roche.ter  etc. 
IU.lro.d  V,  cUrk  N.t.  Bank 
(1871).  60  Barb.  (N.  Y.)  234 

T  T*^,'!^  '"  ^"^"^   <""),  S9  N. 
J.  L.  139.  36  A.  68S. 

(IMl).  nOKy.386,61S.  W.  735. 

People  „  Board  of  Sup'r..  (1898). 
M  N.  Y.  Supp.  318,  Port«nouth'. 
P.m.on  (1848),  19  N.  H.  115; 
WUliaaa  ts  Boynton  (1895),  147 


V   .Z/^^*"^""  <'««»•  SON. 

1  Hun,  36;  Paweett  r.  Superior 
Court  (1896).  15  Wa.h.  342,  «  P. 
23.  55  Am.  St.  R.  894;   Peck  v. 

H^lcombe     1836).  3Port.   (Ala.) 

329;  R.vsL..le  (1738).  Andr.  163, 
M  Eng.  R.  345. 

262.  86  P.  296.  See  alw  Kent  y. 
Mercer  (1868).  12  u.  C.  C.  P.  30 
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FACTO. 

CHAPTER  8. 

INTRODUCTORY. 
I  •».  ClwIflcUon  of  offlcr.  d«   f„to. 

8  95.  Cla.rific.tion  of  officer,  de  f.cto.-  Offi^rs  d. 
f  jcto  are  davided  bto  different  closes  «»ording  TtZJl 
of  the  defects  in  their  title.  Chief  Justice  Butler  TZ 
have  al^ady  seen,'  groups  them  under  four  head       Z 

nearly  dl  kinds  of  officers  de  facto,  yet  we  find  it  necessarv 
to  further  subdivide  them  in  order  to  ensure  a  thoroXn^ 

:  as'Toutr  °"  ^'"^"'  ^° ''''  ^^-  ^^«  «^-^«-i- 

but' ac"^  W  "'^u  "*^  ''  'PP^^"*«^  ^-  »  "P-ified  term, 
or  have  become  disqualified  to  hold  the  offit!  ^   '' 


'See  Me.  82. 
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4.  OfBoen  under  color  of  a  known  and  valid  appointment 
or  election,  but  who  have  failed  to  qualify  aa  required  hj  law. 

5.  OfBoert  under  color  of  an  irregular  election  or  appoint- 
ment. 

6.  Officers  under  color  of  an  election  or  appointment  by  an 
unauthorized  official  penon  or  body. 

7.  Officer*  under  oo)  >r  of  an  election  or  appointnmt  by  or 
pursuant  to  an  unconatitutional  law. 


!il 


CHAPTER  9. 


I  ••.  Earlltr  Am«riran  mm*  u  to 
•^Ity  of  .Iwtion  or  «p. 

VI.  Sun*  aubjaet. 

•••  Protabl.  MUM  of  tho  trro- 

»*»»•     Aintrle«ii     doflni. 
tlont-R.  V.  L|,|, 

%Tr.„r  "  "'«'*-'  "^ 
'*•  ^'li'T  •'  R.  r.  LUU  IV 

» or  of  .iMtloB   or  tp. 

lot  What  will  «,„,tuuu  .„  of. 
««r  do  facto  b,  roputi^ 
lion  or  aequlMMoet. 


I  lOa.  lUputatlon  0,  .o,„,^^ 
— DeflnlMon  of  tern*. 
lOe.  Naturo  of  om«.-Elf«,t  of 
op.npoM.Mlon  upon  wp. 
Mtatlon.  "^ 

107.  Clrcum.t.„c„    Mt.bll.hln. 

or  affMtlng  roputatJon. 

108.  Same  tubjMt 
100.  Same  rabJMt. 

110.  A«,uiMw„c*-E|fect  thci .. 

of  upon  aMumed  official 
character. 

111.  Uwrper.  may  become  offl. 

«•«  de  facto  bjr  repuU- 
tlon  or  acquieKwnoe. 

112.  Officers  de  jure  who  u,urp 

the  official  function,  of 
other  officers. 


,  i  a-  Birlier  Anierlc«i  cue.  m  to  „^     .       , 
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cases,  chiefly  the  earlier  ones,  seem  to  ignore  that  class  of 
ofScers,  and  to  cotintenance  the  theory  that  color  of  election 
or  appointment  is  necessary  in  all  cases  to  constitute  one  on 
officer  de  facto.  But  a  close  examination  of  those  decisions 
will  disclose  that  only  a  few  were  really  intended  to  be  au- 
thority for  that  proposition.  "In  most,  if  not  all,  of  these 
cases,  the  officer  held  under  color  of  title,  and,  of  course,  it 
was  not  necessary  for  the  court  to  go  farther  in  discussing 
the  question."  ' 

§  97.  Same  subject. —  But  while  this  is  undoubtedly 
true,  it  must  be  conceded  that  there  are  quite  a  number  of 
authorities  containing  judicial  language,  which,  if  literally 
interpreted,  would  necessarily  narrow  down  the  application 
of  the  de  facto  doctrine  to  officers  holding  under  color  of  an 
election  or  appointment.  Thus,  in  St.  Luke's  Church  vs  Mat- 
thews,' the  court  declared  that  "being  sworn  in,  and  acting, 
do  not,  without  an  election  constitute  an  officer  de  facto."  * 
In  McCall  vs  Byram  Mfg.  Co.'  the  court  observed  that  "there 
must  be  an  apparent  election  to  office,  although  for  some 
cause,  the  person  chosen  is  not  de  jure  qualified  for  his  sta- 
tion." • 

In  Plymouth  vs  PaiiUer,''  an  officer  de  facto  is  defined 
as  "one  who  exercises  the  duties  of  an  office,  under  color  of 
an  appointment  or  election  to  that  office."  In  Prescott  vs 
Hayes, '  it  is  said  that  "in  order  to  constitute  an  officer  de 
facto,  there  must  be  some  color  of  right,  some  pretence  or 
claim  of  title  by  some  appointment  or  election."    In  Tucker 


iHendenon,  J.  in  Ex  p.  Tracey     03  Eng.  R.   lOSl,  Andr.   163,  95 


(Tex.,  leOS),  93  S.  W.  538. 
t(1815),  4  Des.  Eq.  (S.  C.)  578. 
^Quoting  2  Str.  1090. 
t(1827),  6  Conn.  428. 
«R.  TS  Lille  (1738),  2  Str.  1090, 


Eng.  R.  345,  relied  on. 

7(1846),  17  Conn.  685,  44  Am. 
Dec.  674. 

*(1860),42N.  H.  58. 
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V,  Aiken,  •  it  is  likewise  said  that  «««  offl       j,    . 
who  under  color  of  an  eWfi  "*'  ^^  '"«*<>  "  one 

tation  of  being  he  office?he      "  '''""'"'°*  '"  ^^«  ^P^ 
officer  in  poin!  of  W  ;o\7;7f  ,^  \^-^  "  -t  a  g^d 

Junction  By.  Co  "  it  is  nn"  .  /  ''^  ^^-  ^"^  *"  ^J''-'""^ 

this:    the  forxner  CL  :  .     f°^  "*  ^^'^^  ^«  f««to  is 

has,  by  virtueTi^r«  ,  '^  *'*^'  ***  *^«  ««««'  the  latter 

,    J'  vinue  Of  some  appointment  or  election  '>  «    t    ^  -, 
A»*  vs  Cunningkan.,  »  j^  j,  ^  thtr^r"  «      ^°  f  "^' 

^s^one  w,.  comes  in  b.  the  ..er  ^ZCZ:;:^ 

of  the  above  character  If  plT  °^  ^"^^'"^  ^'^^'^^^ 
earfy  as  1811,  and Ij  ;:^^7t^e**:  "  "^^'^^  ^ 
Justice  Kent  (aftenvard  cLnc^,,! t/rT."'  "^'^^^ 
dency  to  influence  other  cour^  A  1 '  T""  ^"^  "  *^°- 
ease  makes  it  clear  that  it  netr  .J^ZI'JT''''  ""'  ^*"^ 
proposition  for  which  it  has  JLntl  '"  ""^^"^  *^* 

tion  supposed  to  have  b^n  1  1  °  ^""*^-  ^^^  ^efini- 
One  ofX  counlru^\r:;''"^"^°-^-*^"-^: 
facto  is  one  coming  "2117""?*  "'''  '"'"  ««'-'•  ^« 

his  acts  are  good  "ft  iT  ^  '''°'  ^^  «^«'*'°°'  ««d  all 

«"c  gooa  .jDtil  he  18  removed  "    T«  ♦u:    ^l    , 

judge  replied,  "That  law  is  too  well  settwV  k   ^      '""'** 

Evidently  the  Chief  Justice  hJln^t'l  "^ '''''''^'■" 


M1834).  7  N.  H.  113. 
»»FoIIowed  in  Hooper  v«  GooH 
»in  (1861),  «  Me.  79 
;M'M1).  1  Allen   (Ma«.,   M2. 
''But  see  critici«m  of  thi.  c«e 
>n  Peter.ilea  v.  Stone  (1876),  li» 
Mn«.  466,  20  Am.  Rep.  335 
"(1870),  20Gratt.  (V.')  3] 
'♦800  «|,o  Dougla*  v»  Wickwire 


(IMO),   19   Conn.  488;    State  v. 
Brennan',     Liquors      (igsoT    m 

"WO),  7  Jones  L.   (N    r  1    inT 
"(1811).  7  Johns.  (N.  Y.)  849. 
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general,  and  not  to  the  particular  definition  advanced.    He 
refers  to  no  such  definiti(»  ih  his  judgment 

§  98.  Probable  cause  of  the  erroneous  American  defi- 
nitions—R.  vs  Lisle. — ^The  true  cause,  however,  of  all  the 
restricted  definitions  of  an  officer  de  facto  found  in  the  earlier 
American  cases,  must  undoubtedly  be  assigned  to  the  errone- 
ous report  of  an  English  case,  which  is  frequently  quoted  in 
the  older  American  decisions.  That  case  is  R.  va  Lisle.  " 
There  a  quo  warranto  was  brought  against  the  defendant  for 
acting  as  burgess  of  Christ  Church,  to  which  he  pleaded  that 
an  assembly  was  convened  by  one  Goldwire,  Mayor  of  the 
borough,  at  which  he  was  nominated  by  the  said  Goldwire, 
and  elected  by  the  majority  of  the  burgesses  who  were  pres- 
ent, a  burgess;  and  afterwards  he  was  admitted  and  sworn 
into  the  office.  But  it  was  claimed  on  behalf  of  the  crown 
that  Goldwire  was  not  Mayor,  either  de  jure  or  de  facto, 
and  had  no  right  to  nominate.  It  appeared  that  he  never  was 
in  fact  elected,  but  pretended  to  be  so,  was  sworn  in,  and 
acted  as  such.  It  also  appeared  that  quo  warranto  was  pend- 
ing against  him  at  the  time  of  election,  and  that  the  facts 
were  all  known  to  Lisle.  Several  questions  were  propounded, 
of  which  two  only  are  material.  The  first  was,  whether  Gold- 
wire  was  Mayor  de  facto;  the  second,  whether,  if  he  was  such, 
the  nomination  and  election  of  Lisle  was  good. 

Upon  the  first  question,  Andrews  says  that  "it  was  held 
by  the  whole  court,  except  Lee,  C.  J.,  who  gave  no  direct  opin- 
ion as  to  this  point,  that  Goldwire  was  not  so  much  as  a 
Mayor  de  facto.  For  in  order  to  constitute  a  Mayor  de  fac- 
to, it  is  necessary  that  there  be  some  form  or  color  of  an 
election;  but  without  this,  the  taking  the  title  and  regalia 


KDeeided  in  1738,  and  reported 
fai  2  Strange,  1000,  93  Eng.  R.  1051, 


and  in  Andrews,  103,  05  Eng.  R. 
345. 
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at  the  leet,  it  does  nnt    *  ,   ^^*^  **»»*  he  waa  sworn 

■He  P-eris^^rrrzrr.'r  '"'"°*  "'^ 

««.  the  p„per  ,„e„i„„  j  ,  °L^,1''-  ""''  *"  ■"  "»« 

"s"^.r^,r::.:;, r"  s^":  *"  -- 

here  found  to  be  performpT  K    f  ^^  ""**'  ^''  *^«  ""^ 

they  were  not  n^ce^arTT^,^'  '""  ''"  °^*  ^'  »««-«« 
tion.    In  these  cILTthe  P'-^"^"*-"  of  the  corpora- 

acts  a«  are  nllT^  fo  "ZZ^tTTl!!  ^"^^  ^"^ 
Pi-hend  judicial  an^  minitrW  ac^  .^('  "'^^  "*°^' 
traiy  and  voluntary  ih.!!  •'/"'*  '""''  "  *"  "b»- 
the  latter  kind -jS^",  !?  .    °  "^  **•"  *^«^«°<'«°t  »  of 

it  dotHot  aL!  •"""•*'"  ''^  ^"""^'^  "  '"definite, 

that  tie  1S^7;7  "  ''  ''"''''  "  '*  «^«"'^  h-e  be^ 

ingthecJurdded  "Serrr^-''  ^°^-°^ 

that  have  been  ci  ed  for  t«  H    r'"''  ^^'''  '^"^  '"^^ 

the  act  was  sucht^throt r  ^^f  ^^  ^'"T  '''''' 
do  (as  Palm.  479)    „r   "*:' .''"^^hhged  or  eompeUable  to 

-™ed.  and  had  IrfUTto        "-7'"'  "  ^*"°««'  ^-  «- 
u  naa  a  right  to,  or  paid  oonaideration  for." 

§  99.  Same  case  as  reported  by  Stranire     tu    u    ^ 
note  in  Strance  stafpa  ♦».«/<.    i.  '>"^ang«-— The  head 
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«ome  form  of  election  he  is  a  mere  usurper."  The  report 
is  very  concise.  After  propounding  the  two  questions  set 
forth  in  the  preceding  section,  and  briefly  stating  the  facts, 
the  author  goes  on  to  say:  "And  upon  this  state  of  the  case 
the  court  were  all  of  opinion,  that  Goldwire  must  be  taken 
to  have  been  a  mere  usurper,  and  that  in  order  to  constitute 
a  man  an  o£Scer  de  facto,  there  must  be  at  least  the  form  of 
an  election,  though  that  upon  legal  objections  may  afterwards 
fall  to  the  ground." 

"The  other  point  was  left  undetermined,  as  not  being  neces- 
sary to  deliver  any  opinion  upon,  as  it  was  not  pretended  that 
the  presiding  of  a  mere  usurper  would  do,  and  the  court 
had  determined  Qoldwire  was  no  more.  But  they  strongly 
inclined,  that  the  presence  of  a  Mayor  de  facto  recently 
prosecuted,  and  against  whom  judgment  of  ouster  had  been 
obtained,  would  not  be  sufficient  to  authenticate  the  defend- 
ant's election.    The  court  gave  judgment  for  the  King." 

§  100.  Criticism  of  R  vs  Lisle  by  Chief  Justice  But- 
ler.—Chief  Justice  Butler  in  State  V8  Carroll, "  gives  an 
elaborate  and  able  criticism  of  B.  vs  Lisle,  and  of  the  manner 
in  which  it  was  reported.  Referring  to  a  comparison  between 
the  two  reports,  the  learned  Chief  Justice  says :  "It  will  be 
aeen  that  the  report  of  Strange  is  inaccurate  and  deceptive 
in  three  particulars.  The  first  is  the  statement,  as  a  general 
proposition,  that  in  order  to  constitute  a  man  an  officer  de 
facto  there  must  be  at  least  the  form  of  an  election.  The 
court  said  no  such  thing.  They  were  dealing  with  a  case 
which  concerned  the  corporation  only,  and  they  said  that  in 
order  to  constitute  a  Mayor  de  facto  there  must  be  some  form 
or  color  of  an  election.  The  proposition  contained  in  Strange 
is  a  general  one,  embracing  all  officers,  and  opposed  to  all  the 

17(1871),  38  Conn.  449,  0  Am.      Rep.  400. 
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tion,  and  had  nn  «-*-  ,  proceeaingg  of  the  corpora- 

'".7  .Sd:  1  c  «r.hr "'  ■""'■  ■■"'  °° "'  -- 

P«™.  fe  .n  officer T  fccL  rr.?""'''""  "  *"«  ' 
"nder  c„„ide„.io„,.  .h»  t,Cit'„r!-'«  P"'P« 
t  eular  case      An^  ♦!,  .  o-    .    *"°«  *''e  opinion  to  the  par- 

whole  court   and  if  »      j-    •  "^  determined  by  the 

*  *.«o, .";  tr:.  t7^  '^^ '-'.  .v»  i,  M.,o: 

one."  "'  "^"^  'lot  a  necessary 

Pemn,,  ..d  i.  .„,,  „  J;  J^  '2^  *«  P"bl„  „,  ,Urt 
"»  wlole  rarrent  nf  K„.r  V  j    •  .         '    "  "PPMi'ion  to 

^'  -*  o/r.  ™^  t/zz  r™  r  r- 

-noo...  do«.iUo.  ..d  oJ.;„3  »  :;;.:^f «  0' 
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American  nports,  and  whatever,  may  have  been  the  intention 
of  the  oourta  in  propounding  them,  it  was  soon  found  that 
they  were  incomplete,  and  were  superseded  by  others,  broader 
and  more  comprehensive.  As  early  as  1830,  the  Supreme 
Court  of  New  York,  without  the  least  hesitation,  disregarded 
all  previous  definitions  of  a  more  restricted  character,  and 
held  in  effect  that  no  color  of  election  or  appointment  was 
necessary  to  constitute  a  person  an  officer  de  facto." 

In  that  case  the  officer,  whose  official  acts  were  challenged, 
was  reputed  to  be  a  justice  of  the  peace  for  the  town  of  Shel- 
by, and  had  acted  as  such  for  three  years.  The  town  was  part 
of  the  county  of  Genessee  during  his  first  year's  service,  but 
it  was  afterwards  erected  together  with  seven  other  towns  into 
a  separate  county  under  the  name  of  Orleans.  He  acted 
two  years  under  the  new  organization,  notwithstanding  that 
four  justices  of  the  peace  had  been  lawfully  appointed  for 
the  town  of  Shelby,  and  he  was  not  one  of  their  number. 
The  court  of  Common  Pleas  ruled  that  inasmuch  as  it  was 
shown,  that  he  had  never  been  appointed  a  justice  of  the 
peace  of  the  county  of  Orleans,  he  was  not  a  legal  justice  of 
that  county,  and  his  acts  could  not  be  maintained.  But  the 
Supreme  Court  overruled  that  decision,  and  held  that  his 
title  could  not  be  collaterally  assailed.  It  declared  that  "the 
mere  claim  to  be  a  public  officer,  and  the  performance  of 
a  single  or  even  a  number  of  acts  in  that  character,  would 
not  perhaps  constitute  an  individual  an  officer  de  facto. 
There  must  be  some  color  of  an  election  or  appointment,  or 
an  exercise  of  the  office,  and  an  acquiescence  on  the  part  of 
the  public  for  a  length  of  time  which  would  afford  a  strong 
presumption  of  at  least  a  colorable  election  or  appointment." 

Not  long  afterwards  the  same  principles  were  re-affirmed 


iiWileox   yt   Smith    (1830),    5 
SIS. 


Wend.  (N.  Y.)  281,  21  Am.  Dte. 
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">  Peoph  VB  Peabody.  >•  but  thi.  *■ 
more  forcible.    "A  pLn  "  J  A     '  "*  '  '"<?"•««  "till 
claiming,  entering  u^^d  ex 't       '"'^'  "-^^-tioned, 

•Ppointment,  permitted  by  tie  M  "^  '"  *^«'*'°°  «' 

time,  unquestioned,  to  perfo™  TT'"*  ^"^  *  '^"^^'^  «' 
^"i-  the  reputat^  0/"^^^^^'"  1  "  ^*-'  ^ 
»aj^  «ot  be  an  officer  in  ,^7',.  '°  ^*''''  ^^''"ff'^  he 

-d  third  persons,  in  their  deaV/J^^^^^^  l  '  ^he  public 
iim  as  such  acting  officer  h'tT  I  ""'^  "*^«''  ^^^  ^th 
««ch  reputation;  and  a^;  ZV^'  "  "«'''  *«  «ct  upon 
he  haa  a  legal  title  to  le  ^  '^  "  "^  «^  ''«-'  -hetfer 
interested  in  his  acts.»«  ''  "'*'  ^  ^"  ««  they  ar^ 

§  102.  Same  subject— Tit      •    . 

other  courts."     Thus   in  «    z     P"n«Ples  wer«  adopted  by 

Court  of  .^orth  Car:^;  "df ,:td  Z'T"'  "  *^«  «»P-e 

de  facto  "the.^  „„,t,  at  leTt  II  ^^^  constitute  an  officer 

induction  into  office  ab  or^ue  or  sTl        "'^'  ^'"^'«°  -<^ 

office  and  acq„ie««„ce  thefl'o;  tl   "Ir"  "''*'"  °^  ^^^ 

to  afford  to  an  individual  cit!L  a  In  *"*''«"«-'  - 

the  party  was  duly  appointed."   And  Str^T'^"'  **"•* 
one  18  found  actually  in  offirv.      V  ^""*^  •'    "When 

Jy  exe^ising  its  functions  t.  uLTI^  ""'  °°*''"-«- 
™««t  be  known  to  those,  whose  offl  1  "'"'*'  "^  ^^at  it 
^he  office  is  1^„,  ,„ -:„7  «1  <'-.  it  ia  to  see  that 
--^-d  when  this  g^  ..,/:-;-«  -^Jegally 

1   A    /   «A*.. 
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or  for  a  period  which  coven  much  of  the  time  for  which 
the  office  luaj  be  lawfully  conferred;  it  would  be  entrap- 
ping the  citizen  and  betraying  his  interests,  if,  when  he  had 
applied  to  the  officer  de  facto  to  do  his  business,  and  got 
it  done,  as  he  supposed,  by  the  only  person,  who  could  do 
it,  he  could  yet  be  told,  that  all  that  was  done  was  void,  be- 
-cause  the  public  had  not  duly  appointed  that  person  to  the 
office,  which  the  public  allowed  him  to  exercise."  *• 

But  the  case  which  finally  settled  the  law  in  America,  and 
exploded  forever  the  theory,  if  it  ever  existed,  of  the  neces- 
sity of  color  of  election  or  appointment  to  constitute  one  an 
officer  de  facto,  is  State  vs  Carroll.'*  There,  in  the  elaborate 
•^ofinition  given,  officers  de  facto  by  reputation  or  acquies- 
cence, and  without  a  known  appointment  or  election,  are  set 
down  as  a  distinct  and  separate  class ;  and  by  an  exhaustive 
review  of  the  authorities,  English  and  American,  it  is  clearly 
demonstrated  that  there  never  was  any  foundation  or  reason 
for  ignoring  that  class  of  officers.  "It  should  be  remem- 
bered," said  the  learned  Chief  Justice,  "that  among  the  earli- 
«8t  cases  there  was  a  distinct  class  entirely  independent  of 
color  derived  from  any  known  appointment  or  election,  where 
the  law  said  to  the  pr^blic  aa  a  rule  of  policy :  'If  you  find  a 
man  executing  the  duties  of  an  office,  under  such  circum- 
stances of  continuance,  reputation,  or  otherwise,  as  reason- 
ably authorize  the  presumption  that  he  is  the  officer  he  as- 
sumes to  be,  you  may  submit  to  or  employ  him  without  taking 
the  trouble  to  inquire  into  his  title,  and  the  law  will  hold 
his  acts  valid  as  to  you,  by  holding  him  to  be,  so  far  forth, 
an  officer  de  facto.    If  he  has  color  of  appointment  or  clcc- 


V   :   ' 


MCiting  Berryman  ts  WIm 
(1791),  4  Term.  (D.  ft  E.)  366;  R. 
VI  Gordon  (1789),  1  Leach.  C.  0. 
615,  1  Eut.  P.  C.  312,  315.— Fol- 
lowed and  approved  in  Gilliam  vs 


Reddieic   (1844).  4  Ired.   (N.  C.) 
368. 

«M  1871),  38  Conn.  449,  9  Am. 
Rep.  409,  21  Am.  Law  R.  16S. 
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l»«.u«  Zk  «f  iZT'  ?  '7?»'""y  '■"  ««rci.iiw  it,  or 

or  bec.u:';:.r=i;:~- '°":'!?  •" "» «»- 

"..de  .tr„=ger  by  th.  color,  tonh.,  kiT„7  '  T"  ""^  " 
•mtW  to  Tour  nr,,.-..:.     i  °  °'  °°''"  ''  ■>»'  »• 

.b™d„«,  .bow.    so  it  .pe-k.  ttre'rVu  tC 
°r  °f'^  ««c»rd.ngly,  ,ko,„™,  .  ^  j„  ''^ 

..  i»di.d.^  fro.  loT..  r:;  r»-  L::ti;s 

«K1,  over  had  .«»„„.  to  cowider  it.    Th.  doctrine  it  I.™ 

^:Z2  't'  """'■'•^  '°  "»  "^""^  «'-t 


"Tor  dafUtI,.,  ,.,  „^  ^ 

»»Norton    ti     Shelby     Countv 

Ma,  m  u  a  «5.  J  Sup.  ct 

1121.   80   L.   ed.    178;    Huwey   y. 
Smith   (1878),  99  U.  S.  20.  M  L. 
ed.  314;  Van  (Lnringe  n  Tavlor 
(1891).  108  N.CWfl.   izTe 
lOM.  12  L.R.A.  202.  23  Am.  St.  r" 

119  Mo.  149,  24  S.  W.  444  27  8 
W.  1100;  Walcott  V*  Weill  (1890)." 
«  Ney.  47.  24  P.  307,  0  L.R.A.  69 
8rA«.St.R478,8Ufv.Q„„„t 
(1902),  «8  Kan.  144.  60  P.   171 ; 


f,"^'*°'°«-  y  County  Sup'r. 
(1891).  89  Mich.  «2.«N.';? 
*83!  Hamlin  va  Kaasafer   (1887) 

flMn'J'^"'"  V.  Vandernort 
(1901).  60  w.  v..  412.  40  S.  E. 

82  III.  298;   Kx  p.  Traoey    (Tex 
9«»),  »3  S.  W.  6^,  He..5  V.  S: 
»ott  (1906).  1,6  Tenn.  150.  02  S. 

(1876).  119  Ma...  466.  20  Am.  R. 
21'^''"*;»E<Jington(1881),38 
76  aJ"?;."""^  "'*'*•    <'«">• 
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I  103.  Same  principle  tq)held  by  English  and  Canadi- 
an authorities.-- This  doctrine  i»  alio  founded  on  the  Enf- 
lith  common  Uw,  for,  m  pointed  ont  by  Chief  Justice  Butler, 
none  of  the  cases  in  England  have  at  any  time  favored  the 
principle  laid  down  by  Strange,  in  his  report  of  R.  va  Liale. 
On  the  contrary,  the  whole  current  of  English  authorities 
impliedly,  if  not  directly,  hold  or  assume  that  reputation 
alone  is  sufficient  to  constitute  one  an  officer  de  facto.  Thus, 
in  Lord  Dacrea  case,  decided  in  1684,  the  servant  of  the 
steward  held  a  manorial  court  without  any  authority,  and  he 
was  holden  a  good  officer  de  facto,  and  his  acts  were  declared 
valid  as  to  third  persons.**  So  in  Harria  va  Jaya, "  it  is  said 
that  "the  law  favors  acts  of  one  in  reputed  authority ;  and  the 
inferior  shall  never  inquire  if  his  authority  be  lawful ;  and  2 
Edw.  6  Br,  "Copy"  26,  it  was  held,  that  grant  by  copy  by  one 
in  court  who  had  no  authority  to  hold  court,  is  good."  ** 

But  perhaps  there  is  no  better  proof  of  the  unsoundness 
of  the  theory  found  in  Strange,  than  the  very  words  of  the 
English  definition  of  an  officer  de  facto:  "An  officer  de 
facto  is  one  who  has  the  reputation  of  being  the  officer  he 
assumes  to  be,  and  yet  is  not  a  good  officer  in  point  of  law." 
This  language  obviously  excludes  the  idea  of  any  essential 
requirement  to  constitute  an  officer  de  facto,  beyond  that  of 
reputation. 

The  Canadian  authorities  fully  recognize  this  principle. 
Thus,  in  Le  Boutillier  va  Harper, "  Stuart,  J.,  observes  that 
to  constitute  an  officer  de  facto  "there  must  be  some  color 
to  the  claim  under  an  appointment,  or  an  exercise  of  official 
functions  and  an  acquiescence  on  the  part  of  the  public,  for 


i(I  LeoMrd,  288,  74  Eng.  R. 
263. 

if  ( 1509) ,  Cro.  Elic  690,  78  Eng. 
R.034. 

'•S«e    •Uo     Parker    vs    Kett 


(1701),  12  Mod.  466,  88  Eng.  S. 
14fi4,  s.  e.  1  Ray.  668,  91  Eng.  R. 
1338,  and  other  Bngliih 
quoted  under  see.  6. 
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*  length  of  time  •uffident  to  mHarA  .  .♦-^ 

•  oolortble  ri«ht  "     So  I  »    ,  ~°*  presumption  of 
/i«m6er<,..^„ii,,  J   *".*'^''-«  "•  Corporation  of  8t. 

-nt^riLelect^^^^/iXi^r  '"''  *''*  "  'PP^'"*' 
officer  de  facto  «d  th.  °*'*^'^  *"  ~'"*'*"*«  " 

officer  de  ft^     r  i,     "  T"^'  «'»>''  »«-«'  »>~ome  « 

-.ndoA^r  .L^rtr:  ri^r  ^-  -: 

come  an  officer  de  f«,ta'' "  '  °°*  "'^  **" 

m^ty  ™d.r  dor  of  pigb,  d.ri.TJ,l    ta»™  title,  but 

in  the  WW  ,|„t  1,  i,  u„  „C      i^^  "•  ■'"'''"'  «-"""5' 
tion  b,  .be  people  oJl^X^t^r"'?  *"  "««"'■ 

.  de  ftcto  offlcer," "    And  A^d^       T  "''■""'"  " 

officer  de  facto,  savs-    "Fi«»,  ♦!.•    j  «   .  .        ""'"""  oi  an 
cto,  says.      From  thw  definition  it  ia  apparent 


«6. 


••(1896),  10  Qiw.  R,  (8up.Ct) 

"See  alio  Lccmm  v«  Rot 
(ISJW),  8  Que.  R.  (Sup.  ct)  293, 
where  State  v.  Carroll  is  ref.rrwl 
to  with  approval. 


^"Beatty,  J.  |n  United  StatM  v. 
Alexander  (1891),  46  Fed.  728 
^^•(1896).   10  Q«..  R.    ,s/^' 
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that  a  man  in  one  place,  at  one  time,  and  among  certain  per- 
■ona  might  'have  the  reputation  of  being  the  officer  he  aa- 
■ume«  to  be,'  and  the  tame  man  in  a  different  place,  or  at  • 
different  time,  or  among  different  penona,  might  not  have 
■uoh  reputation.  Therefore  it  ia  plain  that  whether  the  man 
is  a  de  facto  officer  or  not  cannot  be  decided  absolutely,  onco 
for  all,  and  as  to  all,  but  on  the  contrary  depends  on  the 
knowledge  possessed  by  those  with  whom  he  deals  aa  to  his 
true  status.  As  Lee,  C.  J.  said  in  the  case  of  R.  vt  Liale,** 
'In  these  cases  the  proper  question  is  whether  a  person  be  aa 
officer  de  facto  as  to  the  particulav  purpose  under  oonsideni' 
tion.' "  »» 

Hence  all  we  can  do  here  is  to  enunciate  leading  principles 
which  may  be  useful  as  guides  in  investigations  of  this  kind. 
The  nature  of  the  office,  the  length  of  time  the  incumbent 
has  been  in  possession,  the  manner  in  which  he  is  regarded 
by  the  public,  or  by  those  whose  duty  it  is  to  see  that  public 
offices  are  properly  filled,  and  many  other  like  circumstances, 
must  be  examined  and  weighed  to  ascertain  whether  a  pre- 
tended officer  has  sufficient  color  of  right  or  authority  to  oon- 
stitute  him  an  officer  de  facto. 

§  105.  Reputation  or  acquiescence  —  Definition  of 
terms.— The  authorities  generally  use  the  words  "reputation 
or  acquiescence,"  and  sometimes  "reputation  and  acquies- 
cence," with  reference  to  the  class  of  de  facto  officers  we  arc 
now  dealing  with.  Let  us  define  and  explain  these  terms. 
Keputation  is  defined  in  the  Imperial  Dictionary  as  "char- 
acter by  report ;  opinion  of  character  generally  entertained ; 
character  attributed  to  a  person,  action  or  thing;  report,  in 


««Andr.  1«3,  95  Tt^g.  H.     .: 
»»8ee  alto  V»i.  .  m  ^'wu-  I's  '. 
lor   (1891),  108  N.         iMi,  18  8. 


E.    lOOS,   23   Am.   St   R.   SI,    18 
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osnicn  hi.  ««  •  I    t  ^        puDiic,  who  refuse  to  rec- 

P  wuon  Of  being  the  officer  he  usumea  to  be  »• 

«»«  thj  m«..  rf  2^.  .      •       "  '""°  ■""•  •^"'^ 
fleiil  dutiM      W-  -„  ij         V  *°®  performance  of  of- 

^  •»-«  ««d.>  .u,ho,i.,,  i.  4:'^  ^"™.';''  "•"7 
U,.  »„•         ■      .  "^    """"^  """imlaaoes,  of  which 


1«  N.  y.  486,  48  N.  E.  184,  .  - 
Jj^in*  (18B8),  71  Hu„   (N.  Y.) 

^^^M1878).  W  U.  8.  80.  85  L.  «d. 


(1896),  10  Que.  R.  (S.  C.)  104; 
Herkimer  ti  Keeler  (1809),  100 
Jri «f'«N.W.  ,78;  Brown  V. 
8Ute(,9(^,.43T«.Cri».R.4n. 
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!) 


continuous,  and  undisturbed  possession.  However,  all  of- 
fices are  not  of  the  same  nature.  Some  are  so  openly  held 
and  exercised,  that  their  occupation  for  even  a  short  time, 
with  appearance  of  right  and  public  acquiescence,  must 
necessarily  at  once  create  reputation;  while  others  are  of 
such  private  character,  that  it  might  be  difficult  in  some  cases 
to  base  a  claim  of  official  reputation  on  their  occupation,  as 
such  occupation  might  not  be  publicly  known.  Therefore 
the  nature  of  the  office  is  a  very  essential  feature  to  be  con- 
sidered, to  ascertain  whether  a  person  has  really  acquired  the 
reputation  of  being  an  officer. 

So  influenced  by  these  considerations  was  one  of  the  judges 
of  the  New  York  Court  of  Appeals,'*  that  he  expressed  the 
opinion  that  there  could  be  no  officer  de  facto,  by  reputation 
only,  as  to  certain  offices.  "I  am  not,  however,  prepared," 
says  the  learned  judge,  "to  deny  that  an  officer  may  have  suf- 
ficient color,  in  some  cases,  without  any  appointment  or  elec- 
tion whatever;  as  when  he  takes  possession  of  the  public 
building  or  room  where  the  duties  are  to  be  discharged,  and 
has  possession  of  the  public  property  pertaining  to  the  office, 
and  is  thus  clothed  with  all  the  indicia  of  official  position,  and 
has  for  a  considerable  time,  with  the  acquiescence  of 
the  public,  and  without  dispute,  openly  and  notoriously  exer- 
cised the  duties  of  the  office.  Such  a  case  could  rarely,  if 
ever,  occur  in  this  country;  but  if  it  should  occur,  it  might 
give  color  of  office.  To  illustrate  more  clearly  my  meaning: 
if  one  should  take  possession  of  a  county  clerk's  office,  claim- 
ing to  be  clerk,  and  should  there  act  as  clerk  for  a  considerable 
time,  by  the  general  acquiescence  of  the  public,  there  being 
no  one  else  to  exercise  the  duties  of  the  office,  he  might  have 
sufficient  color  of  office  to  make  him  clerk  de  facto.     But  a 


i*E«rl,  J.,  in  Lambert  vs  People 
(1879),  76  N.  Y.  220,  32  Am.  R. 


203,  reversing  Lambert  ts  People 
(1878),  14  Hun  (N.  Y.),  612. 
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«i»  the  duties  of  tie  L.  „ffi  ""'  "•"°'^'  »»'• 

-PI.  ««i.,  * JTr,  "rrr:r:'°""  '^ 

However  diffle,,],  f,  !,  'T     '     ** '"  "»»"«'»".'  <">«»"nd. 

-  .ppointoent,  ,.,  i,  i,  „„  .1  1  tl  ^^  '^  "'■«■"•  «'«i»n 
■"■■gine  ciramatMce,  that  „™nH  ,  {'  "-"""'"ilj 
public  offlee,  whaC  ttJt  ir°,""'  '"''"  "'  "»^ 


"A*  to  de  f.eto  noUrie.  .„d 
remark,  on  their  office,  ,ee  K«,ney 

Tmlt^  !!«»''  i4  low.  464; 
Smith  V8  Me.dor  (1885).  74  Oa 
416.  68  Am.  R.  438j  Davenport  vs 
D.v«,^   noOfl,.   ,16   La.   ,009. 

♦'People    V8    Dike     (19021      tr 
^;-(N.y.,401.76iT8u;; 

De  Facto—,,. 


"Matter  „f  Collin.   (,902),  76 
^-  «•  App.  Div.  87,  77  N  V  <a' 

mm     8  Kan.  App.  4,4.  64  p"^ 
W5,  State  v.  Pinkerman   (,893) 
MCon«^m.88A.  ,lo,i4X' 
*  *^"«-  Co'-P-  Ca..  233,  Oliver  n 
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a  de  facto  officer,  as  gathered  from  all  the  authorities,  seems 
to  be  that  of  preventing  the  public  or  third  persons  from 
being  deceived  to  their  hurt  by  relying  in  good  faith  upon 
the  genuineness  and  validity  of  acts  done  by  a  pseudo- 
officer."  "  ^        . 

Accordingly,  there  cannot  be  any  reputation  where  the 
same  would  be  unreasonable,  and  inconsistent  with  the  known 
facts."    For  instance,  one  who  is  known  to  be  a  deputy  can- 
not acquire  the  reputation  of  being  the  principal  officer  de 
facto,  by  assuming  to  act  as  such  after  the  death  of  his  prin- 
cipal, for  he  can  never  have  the  reputation  of  being  more 
than  a  deputy."    So  where  a  city  oil  inspector,  claiming 
title  to  his  office  under  a  void  municipal  ordinance,  had  openly 
acted  thereunder  and  never  attempted  to  act  under  a  State 
statute,  it  was  held  that  he  could  not  be  regarded  as  an  officer 
de  facto,  by  reputation,  as  to  the  statutory  office.    The  rea- 
son given  was,  that  "there  was  nothing  which  would  lead  any 
person  to  recognize  or  treat  him  as  an  incumbent  of  the  office 
created  by  the  statute,  but,  on  the  contrary,  his  reputation 
was  that  of  being  oU  inspector  under  the  ordinance  of  the 
city."** 

§  108.  Same  subject.— The  requisite  color  or  appear- 
of  right  is  generally  established  by  showing  a  continual 


anoe 


Jers^  City  (1899),  63  N.  J.  L. 
634,  76  Am.  St.  R.  228,  44  A.  709, 
48  L.R.A.  412,  reTeriing  63  N.  J. 
L.  96,  42  A.  782;  Nail  v«  Coulter 
(1904),  117  Ky.  747,  78  8.  W. 
1110;  Herkimer  vb  Keeler  (1899), 
109  Iowa,  680,  81  N.  W.  178;  Her- 
ring VB  Lee  (1883) ,  22  W.  Va.  601 ; 
R.  v8  Corp.  of  Bedford  Level 
(1805),  6  East,  366,  2  Smith  K. 
B.  535. 

4»Sherwood,  J.,  in  State  v»  Per- 


kins (1897),  139  Mo.  106,  40  8. 
W.  6S0. 

44Lower  Terrebonne  R.  ft  M.  Co. 
v»  Police  Jury  (1906),  116  La. 
1019,  40  So.  443;  see  also  other 
esses  above  quoted. 

♦  5R.  vs  Corp.  of  Bedford  Level 
(1805),  6  East  366,  2  Smith  K. 
B.  635. 

4«Chicago  vs  Burke  (1907),  226 
111.  191,  80  N.  E.  720,  reversing 
127  111.  App.  161. 
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to  .how  that  ho  I.,  „w  rZh  :r,j    ' " "  ""^"^ 

which  consisted  in  the  avlroJnf      *        '  "^  ''°* 

was  a  mere  volunteer.'*  '    "* 


"Kimball  TS  Alcorn  (1871),  48 
MiM.  151.  " 

"Burke  Ti  Elliott  (1844),  4 
[red.  (N.  C.)  366,  42  Am.  Dec. 
142;  also  Wilcox  y»  Smith  (1830), 
«He„d.  (N.Y.)  231,  21  Am.  Dec 


"•Qo-jlding  V.  Clark  (1886),  S4 
N.  H.  148;  Hall  vg  Mancheiter 
(186fl),39N.  H.  296. 

»»Biencourt  va  Parker    (1804) 
27  Tex.  668.  '»««;. 

•lErwin  v«  Jeriey  City  (1897), 
W  N.  J.  L.  141,  37  A.  732.  64  Am. 
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§  109.  Same  subjeci.— But  it  is  otherwise  where  not 
only  a  few  unimportant  acts  are  performed  by  a  person  in  an 
official  capacity,  but  all  the  duties  of  the  office  are  publicly 
and  notoriously  discharged  by  him,  without  opposition  and 
with  the  apparent  approval  of  the  public,  and  especially  of 
those  in  authority,  whose  duty  it  is  to  see  that  the  office  is 
properly  filled."  In  such  case  there  is  at  once  an  appearance 
of  right,  which  cannot  fail  to  impart  to  him,  in  a  very  short 
time,  official  reputation,  so  that  third  parties  will  be  justified 
in  recognizing  him  as  an  officer,  for  "persons  coming  to  a 
public  office  to  transact  business  who  find  a  person  in  charge 
of  it  and  transacting  its  business  in  a  regular  way,  are  not 
bound  to  ascertain  his  authority  so  to  act ;  but  to  them  he  is  an 
officer  de  facto."  "' 

Accordingly,  in  Leak  vs  Howel,  '*  it  was  held  that  it  was 
lawful  for  merchants  to  make  an  agreement  to  pay  subsidies 
with  a  person  found  sitting  in  the  custom-house  with  other 
officers,  and  acting  as  deputy,  though  he  was  an  illegal  of- 
ficer. So  where  the  son  of  a  deputy  district  clerk  was  the 
only  person  in  charge  of  the  office,  transacted  the  business 
therein,  was  permitted  by  the  clerk  and  the  deputy  to  sign 
their  names  and  his  official  acts  were  recognized  by  them 
and  the  people  dealing  with  him,  it  was  held  that  as  to  third 
parties  he  must  at  least  be  regarded  as  an  officer  de  facto."* 

But  the  presumption  of  official  character  will  materially 


f*  i! 


St  R.  684.  Sm  kiBO  People  ti 
PMibody  (1888),  6  Abb.  Pr.  (N. 
Y.)  228,  a.  e.  *ub  nom.  Conover  vs 
Devlin  (1857),  15  How.  Pr.  (N. 
Y.)  470,  6  Abb.  Pr.  (N.  Y.)  228. 
('Henry  ti  Commonwealth 
(1907),  31  Ky.  L.  R.  760,  101  S. 
W.  371 ;  MiMouri  Pac.  Ry.  Co.  vs 
Preston  (1901),  03  Kan.  810,  60 
P.  1050:  Heard  vi  Elliott  (1905), 
no  Tenn.  150,  92  S.  W.  704. 


BtNoflre  Tt  U.  S.  (1897),  164  U. 
S.  657,  17  Sup.  Ct.  212.  Also 
Cromer  vi  Boinest  (1887),  27  S. 
C.  436,  3  S.  E.  849;  Cook  vi  Hall 
(1844),  6  111.  575. 

t«(1591),  Cro.  Elic.  533,  ',8  Eng. 
R.  780. 

tsNoflre  vi  U.  S.  (1897),  164 
U.  S.  657,  17  Sup.  Ct.  212. 
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ur  oi  nght  18  based  upon  reputation  derived  from  «„ 
m  the  one  case,  the  pMm,  facie  eridence  of  titk       T 

:r"""°  "j^'""'"'  p-™p«o..  -Ci  "txri: 

becomes  irrebutabln   an  *o-     *  i      /  oiner,  it 

protect  those  wloirb^^i  fi  e  al"/'.!!]^  ^^^^^  *« 
of  the  apparent  officer     Tl!«    K  "'^°^'«*'«^  *»>«  authority      - 

wh.  theTutho  *  «!tix  up  Ltuir  t^^'^^^^^^  *'^  '^^-° 
pie.  when  dealing  with  suTh'alt ""'  *'^  '"^^  ^  P"- 


'JOM).  lie  U.  1009,  41  So.  240. 
See  alM  Hughes  ▼«  Long  (1896) 
19  N.  C.  82.  26  8.  E.  74%  eTp: 
Iraeey  (Tex..  1006).  03  S.  W.  538; 
SUte  V*  Davig  (1802),  HI  N    C 
729,  16  8.  E.  540. 

»-B.irke   V8   Cutler    (1889),   78 
Iowa,  209,  43  N.  W.  204. 


XBerryman  t«  Wise   (1701)    4 
Term    (D.  4  E.)    366     B«.- 
Walton  (1863),  14  Ga.  185 

"Burke    vs    Elliott    (1844)     4 

t!;o>  '"•  "'   ^•°   Bokkelen 

(1852),  34  Me.  126;  Burke  V.  Cut- 

•«'  '1889).  78  Iowa  299,  43  N.W 
204. 
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S  110.  Acquiescence — Effect  thereof  upon  assumed 
official  character.  — We  have  already  explained  that  with- 
out acquiescence  no  one  can  acquire  the  reputation  of  being  a 
good  officer.  This  is  manifest  from  the  judicial  quotations 
we  have  given.  But  another  proposition  is  equally  true,  that 
where  there  is  acquiescence,  even  without  the  least  color  of 
title,  the  person  whose  authority  is  acquiesced  in  will  have 
sufficient  appearance  of  right,  and  reputation  to  constitute 
him  an  officer  de  facto.  As  pointed  out  in  Pierce  v$  Eding- 
ton,*^  ''color  of  title  by  election,  appointment  or  commission 
is  not  essential  as  between  other  parties  to  constitute"  an  offi- 
cer de  facto  where  there  is  such  "acquiescence  of  the  public 
as  will  authorize  the  presumption,  at  least,  of  a  colorable 
appointment  or  election."  "*' 

Moreover,  the  State  authorities  are  primarily  interested  in 
preventing  usurpations  of  offices,  and  if  they  raise  no  objec- 
tion, others  should  not  be  prejudiced  by  their  inaction.  "The 
sufiFerance  of  the  State,  and  silence  of  the  government  is  con- 
strued to  be  a  ratification  of  his  (de  facto  officer's)  acts."  '* 
Especially  is  this  so  where  the  officer  derives  his  color  of 
authority  directly  from  the  government."  Upon  analogous 
principles,  a  person  who  becomes  a  member  or  an  officer  of 
a  public  body,  with  the  acquiescence  of  such  body,  will  be  an 
officer  de  facto,  however  wrongful  may  be  his  assumption 
of  official  power.'*    Again,  the  color  or  appearance  of  right 


■!!■    !  ' 


t*(l881),38  Ark.  ISO. 

••>Ai  to  English  ease  where  ae- 
ifiiieseeuee  is  relied  on,  see  post, 
sec.  320. 

•iKimball  ts  Alcorn  (1871),  45 
Mis*.  151;  Hamlin  vs  Kassafer 
(1887),  15  Or.  456,  15  P.  778,  3 
Am.  St.  R.  176. 

siBurton  vs  Patton  (1854),  2 
Jones  L.  (K.  C.)  124,  62  Am.  Dee. 


104;  Kimball  ts  Alcorn  (1871),  45 
Miss.  151. 

•*Aud.-Gen.  ts  Supenrisors 
(1891),  89  Mich.  532,  51  N.  W. 
483:  Atty.-Gen.  vs  Crocker  (1885), 
138  Mass.  214;  SUte  ts  Cart- 
wright  (1007),  122  Mo.  App.  257. 
00  S.  VV.  48;  Ex  p.  Tracey  (Tex., 
1005),  03  S.  W.  538;  Mahoney  v« 
East  Holyford  Mining  Co.  (1875), 
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and  "ssumed  the  chair     Th.  iw.  ^  .  ^  Pfeside, 


I-  R-  7  H.  L.  869.  33  L.  T.  383. 
Ir.  B.  9  C.  L.  308. 

•4EIIi.  V.  N.  c.  Inst.  Deaf  etc 
(1873),  88  N.  C.  423. 

••People  v«  Mclfewell  (1893). 
TO  Hun  (N.  Y.)  ,,  23  N.  Y.  8 
860,  10  N.  Y.  Crim.  R.  4«2 

••(1885).  47  N.  J.  L.  383.  1  A. 
751,  affirmed  48  N.  J.  L.  613,  7 
A.  881. 

iJ'!^**/'  ^"'t'^'ight  (1907). 
IB  Mo.  App.  267,  99  8.  W  48 
*•  aho  State  vi  Speak.  (1880) 


?;i;\^J^'  ^-  8.  v.  Alexander 
(1891),  46  Fed.  728;  William,  v. 
Boynton    (1895),   147  N    Y    428 

«  N.  E   184,  affirming  (1893),  71 
Hun    ,N.    Y.).    309,    Milford    v 

HighbyvsAyer.   (1875).  14  Kan. 
Sm-^*«  ''•  Har.hman    (1888). 
68  Mich.  273,  42  N.  W.  44;  Watwn 
V.  McG^th  (1904),  111  iT'lS 
36   So.    204,    People  v.   Ammon. 

«8.  ^  I,,   1(«,  Chilean.  State 
(1885),  45  Ark.  143. 
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But  it  was  Leld  that  the  surveyor  of  one  county,  who,  as 
such,  assumed  in  violation  of  a  statute  to  make  surveys  in 
another  county  in  which  another  ofBcer  was  alone  empowered 
to  make  surveys,  could  not  be  de  facto  the  surveyor  of  such 
county,  even  though  his  acts  as  such  were  generally  acquiesced 
in  by  the  public,  and  sanctioned  by  the  commissioner  of  the 
general  land  office." 

§  111.  Usurpers  may  become  officers  de  facto  by  rep- 
utation or  acquiescence. —  From  the  foregoing,  it  is  mani- 
fest that  the  assumed  official  character  of  those  who  usurp 
or  intrude  into  offices,  without  the  least  color  of  title,  cannot 
always  be  ignored.  This,  however,  is  not  inconsistent  with 
the  general  principle  explained  elsewhere,  that  the  pretended 
authority  of  a  usurper  is  never  recognized,  and  that  the  parao 
may  be  collaterally  assailed  at  any  time.  For  such  rule  has 
reference  to  persons  who  arc  still  usurpers  at  the  time  they 
attempt  to  act  officially,  and  not  to  those  who,  though  usurpers 
ah  initio,  have  through  a  peaceable  user  of  the  office,  with 
public  acquiescence,  for  a  certain  period,  subsequently  ac- 
quired the  reputation  of  being  good  officers.  "It  may  be 
said,"  observed  a  learned  judge,  "that  a  mere  usurper  can- 
not be  said  u)  be  an  officer  de  facto ;  yet  one  who  at  first  was 
but  a  mere  usurper  may,  by  acquiescence,  become  an  officer 
de  facto."  «» 

§  112.  Officers  de  jure  who  usurp  the  official  func- 
tions of  other  officers. —  There  is  one  kind  of  usurpation 
which  deserves  special  notice.  It  is  that  of  certain  de  jure 
officers  who  usurp  the  functions  of  other  officers,  and,  under 


««Cox  va  Ry.  Co.  ( 1887 ) ,  68  Tex. 
226,  4  S.  W.  480. 

••McGrath,  J.,  in  Auditor-Oen. 
TS  Sup'rR  (1801).  80  Mich.  5S2.  51 
N.  W.  483.    See  also  Van  Amringe 


VR  Taylor  (1891),  108  N.  C.  106, 
12  S.  G.  1005,  23  Am.  St.  R.  SI, 
12  L.R.A.  202;  Norfleet  vi  SUton 
(1875),  73  N.  C.  646. 
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"po.  r.p„..;i„.  tdX^r^T""'^  l):*™^  ""'"^ 

■™ed  ,he  ^rti^  s  ro^*a':„.i""'T  "•"  ■'°«<«—- 

f'  U"  «b.„i ....  „,  eXa  t'p  .mT:' °  r"""- 

">  tk.  .ntdutrfct,  which  he  dlT,    T  "*  "  "='"»' 

local  direclor.  noMod  th,  HrfLj  .  '  ■"'  "'*»•  Tl" 
»«!  hi„  with  .  .uifif  t  ;'r  °  "'"  '"  ""^  "•  •»''  ""««■ 
"•    The  re.«,„  for  the  'ifii  "■""  '^ '^'^  *«  fy 

O"  h.d  not  »c.lec,L  ,h  r'°°  ""'  ""'  *«  '«"  <'i'™t. 
board  of  cducatTud'  .wS  ""  "l''  ""'"'^'  '"« 
I.  wa.  held  that  the  trZtlTLZT  "f  """'""^■ 
a  mandamn.  was  ™,..J^.  *"  W  Ihe  order,  aad 

Com  ..id:    4 rr  ,^,  ^  "T'  ■""  ^  "o  ~.     The 

b«.  by  conpe,..,  autho^'  t'ttreT'  °'"''  '"^ 
hy  a  board  c«rci.i,^  je  facto 'the  ^t^  *'  7™'  ™ 
w..h„„t  ..,  „biecti„„,  ...d,  k„„  J^:X  p,  r  fl  '""' 
their  so  do mir,     Undpr  fl»„i,     •  P'amtiif,  against 

»«« ,»  theV^t  Jht  LTrT °""'  ™  •''■^  •»  - 

"(1888),    4   Ohio    St.   661       Tt      ^ 
««aypoMiblybe«,idth.tthl.c.e      TdTn"    m***  '"*''*  ««»''«»•    Con- 
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So  ID  Heard  v$  Elliott "  it  appeared  that  the  office  of  entry 
taker,  in  the  SUte  of  Tennessee,  was  consolidated  with  that 
of  county  surveyor  by  an  Act  of  1870.  In  1875,  it  was  abol- 
ished, an''  again  esUblished  in  1879.  One  Thurman  WM 
elected  county  surveyor  of  Sequatchie  county  in  1881,  but  was 
not  elected  entry  taker  until  April,  1887.  He  neverthelesi 
had  possession  of  the  books  and  records  of  the  entry  taker's 
office  from  1881  to  1904,  held  himself  out  as  entry  taker, 
was  reputed  to  be  and  was  recognieed  by  the  public,  and 
during  all  that  time  performed  the  duties  of  making  entries. 
It  was  held  that  he  was  an  entry  Uker  de  facto  prior  to  the 
date  of  his  formal  election  as  such,  so  that  an  entry  taken  by 
him  in  January,  1887,  was  valid.'" 

But  in  order  that  the  usurping  officer  be  regarded  as  an 
officer  de  facto  under  the  circumstances  mentioned,  it  must 
appear  that  the  lawful  officer,  if  any,  ceased  to  act  while  the 
usurpation  lasted,"  for,  as  already  seen,  there  cannot  be  a 
de  jure  officer  and  a  de  facto  officer  holding  the  same  office  at 
the  same  time.''* 


quiescence  can  •fford  color  of  an* 
thority  to  the  usurpers. 

71(1905),  116  Tenn.  160,  98  8. 
W.  764. 

tiSee  also  Husaey  ▼■  Smith 
(1878).  09  U.  8.  80.  25  lo  ad.  S14. 


itCox  Tt  Ry.  Co.  (1887) ,  68  T«. 
26,  4  8.  W.  455. 
T4Se«  anta,  aacs.  74  at  aeq. 
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CHAPTER  10. 


OmCEBB  DK  FACTO  BECAUSE  OF  KNTRV  B.m», 

MENT  OF  OFFICIAL  TBru.  oJ^  ^  OOBOOncE. 

EXPIRATION  OF  SAME.  ^°''''"'*'  <*^  ^"M 


I  n».  OeiMrai  nilc 
'14.  Suae  lubjMt 

««^.l       t.r«-i„„e„». 

»«.  Offle.r,   kolding   ov.r-En- 

,,_   „  «"»'' «uthorUI««, 

117.  Bun,     lubject-Cawdtoa 

fcolding  owr.  hMrt  upon 

■itey-AmerlcB    Ulu,. 
trationi. 
120.  8.„.       .„bject-I„p„M„ 
Holding  over. 


•»10ffl«r.t«,por.,„y  holding 

i».  Sam,  .ubjwt-Offlo,,  hold- 
|W  o».r  ./ur  qwHfle.. 

tJ*  .l"'"*  to  •urrender 
the  oAcM  to  their  .ucce.- 
•on. 

wpted. 


§  113.  General  rule  «_  n. 
elected  or  appointed  to  an  Sl^'T     ""''  "  *^'*  *  ^^- 
before  his  official  temTCn,  «;  T  M  "*'"  ^^°  P^^- 
h"  expired,  and  exere^    C' ^  "''  T  *'*«''  '"'=''  »-" 
««l"-ccnee,  i,  an  oZZefj      .   *'"''"'  "''^  P""- 
^n  defined,  a«  "one  wS  oo  ^Tn  1  f  '^'^  '^  '"^  ''- 
or  .ppointn.ent,  but  in  corZl!"^  T  ^''^  °'  *'*  ^'^^^-^ 
-ant  of  qualification,  o^^Pr^Z  ^  T'  "'*'""«"*^'  - 
^rm  of  service,  or  it  n.a/L7.Talf  K     ""''"'"^  '^^  ''» 
^-ea  of  hi.  offi.  ^,  J  ^^-:^  '^^ZXlt 


ir  'i 
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begint,  cannot  maintain  hit  po  ton  when  called  upon  by 
the  government  to  thow  by  wha.  title  he  holda  hit  office.'" 
The  above  rule  ia  indiiputaUe.  But  whether  an  officer 
■o  holding  derives  color  of  title  from  hia  election  or  appoint* 
ment,  or  merely  acquires  color  of  right  by  reputation  and 
acquiescence,  is  a  question  upon  which  there  is  diversity  of 
views  among  the  authorities.  Speaking  of  an  officer  holding 
over,  a  learned  judge  observes:  "Although  his  term  of  office 
had  expired,  he  was  still  holding  over  under  color  of  title,  hav- 
ing been  appointed  by  the  proper  authorities,  and  was  a  d« 
facto  officer."  '  But  another  judge  says:  "It  seems  to  me 
absurd  to  say  that  color  from  election  or  appointment  can 
extend  beyond  the  distinct  and  independent  term  for  which 
the  officer  was  elected  or  appointed — beyond  the  term  when 
the  election  or  appointment  could  be  operative,  if  legal."  ' 
The  latter  theory  is  seemingly  the  most  logical  one,  where  at 
least  the  official  term  is  not  so  indefinite  as  to  admit  of  doubt 
as  to  its  real  duration,  but  begina  and  ends  at  known  dates 
fixed  by  law. 

§  114.  Same  subject. — But  while  this  is  undoubtedly 
true,  it  is  also  beyond  question  that  the  reputation,  which 
a£Fords  color  of  right  to  an  officer  holding  without  an  election 
or  appointment,  is  the  result  of  various  incidents  and  cir- 
cumstances, of  a  character  apt  to  lead  the  public  .into  the 


iChriitisn,  J.  in  MeCrsw  t* 
WillUms  (1880),  33  Gntt.  (Vs.) 
6\0. 

tRejmoldi,  J.  in  Csnawngs  vs 
Graen  (IMS),  88  N.  Y.  Supp.  S39. 
Alio  McCraw  v*  William*  (1880), 
33  Gratt.  (Va.)  510;  Brown  ▼« 
Lunt  (ISM),  37  Me.  423;  Cromer 
VB  BenoiBt  (1887),  27  S.  C.  436,  3 
S.  E.  840. 


•Butler,  C.  J.— State  ▼•  Carroll 
(1871),  38  Conn.  440,  0  Am.  Rep. 
400.  Also  Prttchett  vs  People 
(1844),  «  III.  S2S;  Cary  vi  State 
(1884),  76  Ala.  78;  Dugan  vs  Far- 
rier (1888),  47  N.  J.  L.  383,  1  A. 
7S1.  affirmed  in  48  N.  J.  L.  613, 
7  A.  881. 


imi  orricKH^^cmaawoRKo.  AK..,„,v, 


i'3 


Henc  it  i.  obvloM  that  tho,..rK  !      ?  "  "'"  -"«°««nt. 

o'  •Ppointm.nt.  yet  1^^^^,^  '^!°l'^  ^''^^  ^""^  ^i.  election 
••  •  powerful  tJtor  orJZ^'''  "^"r '-^^^  -  -PPointed 
the  reputation  which  i.  e^^^J'  "'T'''"  '»  ««iu-ing 
«d  distinguish  him  fromTu  ;L^  '''^;'''"  ~'°'  *»'  "^^^ 
•«n«»  that  wme  jud^Tr.v       .^'■-     ^°"'"^  '*  »  i"  that 
Pointment  a.  .CiT,  ^ll  T'?'  V''  ^'"^'^  ^  -P" 
i'"P«'««ion  coated  bvfheT  l/.        '  '"'  ''"''  ^''«  ""'"^-ken 
0/  Unguago.*  ^     "'  ''"'*'•  "  """'^  due  to  inaccuracy 

^cCrau;  V.  WilliaS  ThI  .     ""'"^  ''^  '^'  '^'^  of 
"te.d  had  been  elected  Count vCo'^T"'  *''*  "^"^^^  Am> 
"7.  1880,  and  oomaiaionH  bv Th    „*"  '°  '"*'  ''^  ''"'■ 
Februwy  of  the  «une  ye^  On  .k    0^°''™°'  '^^  ^''^  »th 
he,  believing  that  hi.  tern  II  *  ^^"^  ^ehrnary,  1880, 

f  ''/^  -^^.et  s;r:crrj  rr-^-^^ough 

lowing  year,  took  hi.  «,at  on  th«  il    u  ''^/'°""^  «^  tJie  fol- 
W-  certificate  of  qualTficaIn  1.       '  "'^^  ''''^°«  '->'«^«d 

--'->«lenooyectiorCU'rr'°"     ^'«  P^^^ 
'«.un«Hi  hi.  pr^^tice  at  7a  JZ  i^       ""^  °^^«-'-.  «>ut 

•«w  in  that  court     On  the  27th 

^TcXl  I  E^'r  '"•'''        •^'"O,.  33  o«tt.  ,v..,  «, 


174 


THE  DE  FACTO  DOCTRINE. 


[§  116 


! 


April,  1880,  one  Cecilia  McCraw  was  tried  in  that  Court  for 
the  murder  of  her  infant  child  recently  bom,  found  guilty 
of  manslaughter  and  sentenced  by  Judge  Armistead.  Upon 
these  facts  it  was  attempted  upon  habeas  corpus  to  have  the 
conviction  quashed,  on  the  ground  that  the  judge  had  acted 
without  lawful  authority.  But  it  was  held  that  "at  the  time 
of  the  indictment,  trial,  and  conviction  of  the  prisoner,  Judge 
Armistead  was  certainly  a  judge  de  facto,  holding  his  office 
under  color  of  title.  He  was  then  in  office  by  virtue  of  his 
election  by  the  legislature  and  his  commission  by  the  governor. 
At  that  time  there  was  no  question  as  to  his  authority  to  hold 
the  court,  nor  was  there  any  person  claiming  and  asserting 
title  to  the  office  into  which  he  had  been  duly  installed." 

But  a  person  elected  or  appointed  to  an  office  cannot  be 
deemed  an  officer  de  facto  during  his  predecessor's  term,  if 
the  latter  does  not  abandon  the  office,  as  there  cannot  be  two 
officers  holding  the  same  office  at  the  same  time.'  Nor  can 
such  a  person  be  an  officer  de  facto,  even  if  his  predecessor 
vacates  the  office,  where  no  portion  of  the  public,  save  such 
predecessor,  recognizes  his  claim  to  be  then  an  officer.' 

§  116.  Officers  holding  over— English  authorities.— 
We  give  the  English  and  Canadian  authorities  as  they  come, 
without  any  attempt  at  bringing  them  within  the  classifica- 
tion hereinafter  set  forth.  Considering  that  there  are  so  few 
we  think  it  desirable  to  keep  them  by  themselves.  Besides, 
some  of  the  English  cases  only  bear  very  indirectly  upon  the 
present  subject. 

In  Knowles  va  Luce?  Manwood,  J.,  in  giving  his  opinion, 


•School  District  vi  Dorton 
(1898),  145  Mo.  304,  46  S.  W.  048. 

'Dabney  vb  Hudson  (1890),  68 
Miss.  292,  8  So.  645,  24  Am.  St. 
R.  276. 


((1S80),  Moon,  109,  72  Eng.  B. 
473. 


sue]  omciKs  icxmo  betom.  or  ait™  ieem.         ,„ 

In  /2.  r»  Corporation  of  Bedford  Level  •  onn  nf  fi, 

the  fact  of  his  principal's  del         I        """^^  °"''  ^"«° 

inferred  fron,  ZZ    ha     h  T  "    ^"*  ''  ''  *°  ^ 

different,  had  the  p^ic  t  "^  ^'"''^  ^''^^  ^«" 

Ellenbo^ngh    C   J    oh         !  .T""*  °'  *'''^*  '^«*-     ^^^^ 
legal  dZf.S'  ^".'^'''''^    th«t,  however  the  acts  of  a 

dea      o?;Ts  priLrprw    ^'^"^  "^"^  "^  ^  ^^^^  *he 
ui  1118  principal,  before  notice  thereof  tr.  ♦i,^^       i. 

i«%e.,  etc.,  *.,™i.e<,  il^Wv  Lsrh'T"       "" 

•nd  notice  of  it,  „.«  g„„d."  °'  ""  ^"'™ 

Tliie  last  doctrine,  as  announced  by  lord  Ull™i„       l 
was  laid  do™  in  the  case  o,  Cr^  ..'rett..!  "t^t 
question  was,  whether  a  commission  i.suin„  out  „f  ,1 
of  Chester,  between  Sir  Kandolph  Cre^  hte  Chfef^  T 
and  Oeo^  Vernon,  one  of  theLnsrft  t^^'Zl 

!«.»  of  Chester,  ™.  ,ell  executed.     The  con»issi„„; 


■  f 


iil 


•  (1806) .  0  Em*  3M,  2  Smith  K. 
B.  SS5. 


R.  W.*""''  ^""  ^"-  '^'  '•  ^«- 
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began  the  examination  of  their  witnesses  on  March  28th, 
1625,  being  Monday,  which  was  the  day  after  the  demise  of 
King  James,  and  continued  until  the  Friday  following;  at 
which  time,  having  notice  of  the  demise  of  the  King,  they 
ceased,  and  returned  all  what  they  had  done.  Upon  a  mo- 
tion to  suppress  the  depositions,  it  was  held  that  they  were 
valid,  because  they  had  been  taken  under  the  commission 
without  notice  of  the  king's  demise.*^ 

§  117.  Same  subject  —  Canadian  authorities.  —  In 
O'Neil  V8  AUy.  Oen.  of  Canada,^'  Chief  Justice  Strong, 
while  commenting  on  the  rule  of  law  which  validates  the 
acts  of  de  facto  oflBcers,  remarked :  "Especially  is  this  so  in 
the  case  of  officers  holding  over  and  continuing  to  perform 
official  duties  after  their  term  has  expired."  But  'he  Cana- 
dian case  which  is  most  in  point  is  Speers  vs  Speers}^  There 
an  appeal  was  taken  from  the  Surrogate  Court  of  a  county, 
upon  the  ground  of  want  of  jurisdiction  in  the  Junior  County 
Judge  who  had  tried  the  issue  without  a  jury,  and  afterwards 
delivered  the  judgment  A  will  was  being  proved  in  solemn 
form,  and  at  the  time  of  the  trial  there  was  no  Senior  County 
Judge,  he  having  died,  and  the  Junior  County  Judge  was 
acting  Surrogate  Judge  under  a  statute  authorizing  him  to 
do  so  during  the  vacancy.  After  the  trial,  however,  a  Senior 
Judge  was  appointed,  and  subsequent  to  his  appointment 
judgment  was  delivered  by  the  Junior  Judge,  in  favor  of 
the  plaintiffs.  Against  the  authority  of  the  Junior  Judge, 
it  was  urged  that  while  the  office  was  vacant  he  could  have 


11  Judges'  commissionB  are  not 
now  determined  on  the  demise  of 
the  crown:  See  1  Ann.  Stat.  1. 
-e.  8;  6  Ann.  c.  7.  i.  8  (Ruifhead) ; 
Rev.  Stat.  Can.  (1906),  e.  101,  i». 
:2,  3 ;  and  other  similar  statute*. 


ii(1826),  26  Can.  Sup.  Ct  122, 
1  Can.  Crim.  Cas.  303. 
1>(18S6),28  0.R.  188. 


8n8JOK.CKHS.CTXXOBK.OHKOH^.HX.HM.        .,„ 

But  the  court,  relyt^Tjl'^::' ^^  '^''  ^■"'^-^• 
^eld  that  the  Judgment  ooml^^'^'  ^^'''^  --^ 
lack  of  authority  in  the  Junior  Judr  ^HeT  "'  T.°'  ^' 
C.,  "the  crcunistances  ampiv  justifv^h  ^  '  '"^  ^^^' 
Judge  a«  being  of  a  de  factl   U  ""''°°  "^  *^«  Ju^'O' 

^f  so,  the  couft  wi;  not  ::tr';"  "^ ''- '-'-''  -^ 

case  of  de  facto  judges."         ^     ""  *"  competencj.  in  the 

appointed^!"  Srhad' f  "n  "  ''  "'^^'^^  *^«  "-'^ 
of  his  oiBce  as  Surrogat  Cou  ??  '""'^'^  "^^  ^^^  dutiel 
Judge  delivered  his  Z^'  '"^  ^  ^^/'^  ^^^  ^-uior 
-It  to  reconcile  this  dSon  wi  h  1  '''  "  •"'^^*  ^  '^'ffi" 
Persons  cannot  occupy  a  sin^  I  *^\P"°"PJe  that  two 
the  appointment  aloTe  of  th  %         V"'  ^""«  *'"«•     ^ut 

-•ft  not  be  sufficienVto  dtfr;::  J*'  T'''""^  "-- 

de  facto  character."  ^^  '^""'°'-  Judge  of  his 

8  118.  Classification  of  officers  h«Mi 
upon  the  American  authoritifs-Fr*^  °^"'  "^^^^^ 

American  decisions,  it  become      -^  "  P®™"'^  "^  thft 

be  divided  into  five  1!^^  1^'  ^'f  ^'^^^  ^^^^  -^ 
indefinitely  after  the  expiration  of  iT'  '"°''°"'  *°  '"'^^ 

no  successors  or  immediatll"  *'™''  ^'*^«'-  ^''^"^e 

-  ;^^  -esso.  negS;::r  xXf'ri^^  "^"'■"^^^' 

tion  of  the  offlm  b,  ,u.;'    ■  °"  "^™"  "111  the  assiimp. 

Wly.n,Wri  j;t*"V"~''; •""  -*»«  being  ,.: 

oraccs  to  their  successors;    4.  Those 


fi' 


-  -e  peace  leS-rr:^- 
1*  Kacto-  -12. 


v.Roc..e„    (.898,.   20   Q„.  1 
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who  continue  in  office  after  having  been  disabled  from  holding 
the  same,  by  change  of  residence,  the  acceptance  of  an  incom- 
patible office,  or  the  like;  and  5.  Those  who  hold  over  after 
the  abolition  of  their  offices. 

Class  four  evidently  comes  under  the  head  of  officers  de 
facto  by  reason  of  ineligibility  or  subsequent  disability,  and 
is  chiefly  dealt  with  elsewhere.  So  among  those  who  refuse 
to  surrender  their  offices,  there  are  many  who  claim  to  have 
been  re-elected  or  re-appointed,  and  therefore  are  comprised 
within  the  class  of  officers  de  facto  holding  under  color  of 
an  irregular  election  or  appointment,  which  forms  the  sub- 
ject of  another  chapter.  Hence  they  will  be  only  incidentally 
treated  of  here.  So  it  will  be  ^nth  the  class  of  officers  last 
mentioned,  as  they  have  already  been  dealt  with  when  we 
commented  upon  the  necessity  of  a  de  jure  office  to  constitute 
an  officer  de  facto. 

§  119.  Officers  holding  over  indefinitely— A.Tierican 
iUustrations.— Where  by  reason  of  failure  to  hold  an  annual 
election,  the  members  of  the  municipal  government  of  an  in- 
corporated town  continued  to  hold  their  offices  and  exercise 
the  powers  incident  thereto,  during  the  year  succeeding  that 
for  which  they  were  elected,  they  were  held  to  be  officers 
de  facto."  So  where  persons  were  appointed  to  fill  vacan- 
cies in  the  city  council,  and  they  continued  to  perform  the 
duties  imposed  upon  them  by  their  office,  without  being 
elected  at  the  next  regular  election,  but  with  the  full  knowl- 
edge and  acquiescence  of  those  who  had  the  right  to  re- 
appoint them  upon  the  failure  to  have  an  election  at  the 
proper  time,  they  were  likewise  held  to  be  de  facto  officers.*' 


itGarrett  vg  State  (1892),  89 
Ga.  446,  16  8.  E.  533;  Bohannon 
vg  State  (1892),  89  Ga.  451,  15  8. 
E.  496. 


i«Pf.ice  vs  Frankfort  (1897), 
101  Ky.  534,  41  S.  W.  1011.  Also 
rtale  V9  Bischoff  (1894),  53  Kan. 
30!,    36    P.    762;    In    re    Corum 


S   IID]    OFFICERS  ACTING  BEFORE  OR  AFTER  TERM.  Hfl 

q«.l  «ed,  Mted  over  si,  yeiM  „iu,„„,  ^ 

•»  «.»„.!  „„,,  they  „™  deemed  olfieer,  de  W?^T  . 
je.r«  of  deed,  epp«i„ed  tor  ,he  period  of  ,„„,  „J 

.«  .fter  the  e,p,™..on  of  his  tem  in  .  n^,^  „.„,, 
b.™g  „  oac.  0.  a,e  door  of  whieh  ,.e  M,  ..,„  „iu,  le 
^d...on  «eon«.b,e,'.  h.  ^  ^j  u.  be  .  eo»uble  de  f.e.0 
u.  m.k..«  tte  «,rvice  of  .  notiee  during  bi.  bolding  over." 
So  wbere  .  oonn^  jndg,  ^.j.^^  ^  „neonditi«,.I  reeig. 

drew  .be  «.„e  ,u,d  continued  to  «*,  i,  ,„  i.„  ,,,„  ^j, 

:e^:r  ■°"  ■»"'  •'  ■-•  •-  -^-^  -  *«  of  .„ :;«: 

So  it  bM  been  beld  that  tbongb  m  „„i~d  ^„.  . 
i.  -  ooior  of  tife  to  U.e  office  o7.„..^X  Z TZ 
pom  men.  m.,  be  presumed  from  fee  „bieb  „;u,d  ITZ 
2  *»  P-«mp.ion  of  .  p„pu,„  eleciou,  end  be  m./L'I 
fficer  de  f^  .fter  tbe  e.pir.,i„n  of  bi,  term."  So  „!" 
fte  clerk  of  .  circuit  court  performed  offlcid  .ct,.  l'^" 


(1900),  62  Kan.  271,  62  P  flfll 
84  Am.  St.  R.  382.  '        ' 

"Milford  VI  Zeigler  (1890),  1 
Ino.  App.  138,  27  N.  E.  303.  Also 
People  vg  Bartlett  (1831),  6  Wend 
(N.  Y.)  422. 

"Gilliam  vs  Reddick  (1844)  4 
Ired.  L.  (N.  C.)  368. 

"Petersilea  v.  Stono  (1876), 
119  Mass.  466.  20  Am.  R.  335. 


"McGhee  vs  Dickey  (1893),  4 
Tex.  Civ.  App.  104,  23  8.  W.  404 
As  to  conditional  resignation,  see 
Northrop  vs  Gregory  (1870),  18 
ied.  Cas.  (No.  10,327)  373,  2  Abb 
U.  S.  603. 

»>Cary  vs  State  (1884),  76  Ala. 
78.  See  also  Smith  vs  Meador 
(1885),  74  Ga.  416,  68  Am.  R  438 
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term  for  which  he  was  elected  expired  by  its  own  limitation, 
his  acts  were  held  good  as  that  of  an  officer  de  facto." 

§  120.  Same  8ubject--Deputie8  holding  over.— Among 
de  facto  officers  indefinitely  holding  over  must  generally  be 
classed  deputies  who  act  after  their  authority  has  ceased. 
The  following  are  examples : — Where  a  deputy  auditor  duly 
appointed  during  the  first  term  of  his  principal's  incumbency, 
continued  in  office  during  the  auditor's  second  term  without 
a  new  appointment,  he  was  held  an  officer  de  facto. **  The 
same  was  held  where  a  deputy  sheriff  continued  to  act  under 
like  circumstances.^  So  it  was  held  that  where  the  office  of 
sheriff  devolves  upon  the  under-sheriff,  and  the  general  depu- 
ties f  the  former  sheriff  continue  to  act  as  the  deputies  of 
such  under-sheriff,  and  with  his  knowledge  and  assent,  but 
without  a  new  afqwintment,  they  should  seemingly  be  consid- 
ered as  deputies  de  facto  of  such  under-sheriff,  so  as  to  make 
their  acts  as  such  deputies  valid  as  to  third  persons.'"  Again, 
where  the  incumbent  of  the  office  of  registrar  was  removed, 
but  his  deputy  continued  to  act,  the  latter  was  considered  an 
officer  de  facto.** 


iiCalbraith  ts  McFarland 
(1866),  3  Cold.  (Tenn.)  267,  01 
Am.  Dec.  281.  For  further  cases, 
aee  also  Starr  vs  United  States 
(1897).  164  U.  S.  627,  17  Sup.  Ct. 
R.  22.'i;  Ball  vs  United  States 
(1890),  140  U.  S.  118,  11  Sup.  Ct. 
R.  761;  Pritchett  vs  People  (1844), 
6  III.  625:  Brown  vs  Lunt  (1864), 
37  Me.  423;  Hammondsport  Law 
etc.  Ass'n  vs  Kinzell  (1904),  43 
Misc.  (N.  Y.)  506,  89  N.  Y.  S. 
634;  Oliver  vs  Jersey  City  (1899), 
63  N.  J.  L.  034,  44  A.  709.  76  Am. 
BL  R.  228,  48  L.R.A.  412,  reversing 


63  X.  J.  L.  06,  42  A.  782;  People 
vs  Rosborougb  ( 1869),  14  Cal.  ISO; 
State  vs  Brown  (18t7),  12  Minn. 
638. 

2  >  Board  of  County  Comm'rs  «■ 
Sullivan  (1903),  94  Minn.  a>I,  1(K2 
N.  W.  723.  But  see  Smith  vs 
Cansler  (1886),  83  Ky.  367. 

xRheinhart  vs  SUte  (1875),  14 
Kan.  318. 

isBoardman  vs  Halliday  (ISU), 
10  PiiiRP  (N.  Y.)  223. 

2<Maley  vs  Tipton  (1850),  S 
Head.  ( Tenn.  I  403.  As  to  English 
cases,  see  ante.  nee.  116. 
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successors  are  elected  and  qualified"     T«      J 
However,  with  those  officers  holding  over  by  statute  o,  «* 


iTOty  of  Central  vb  8ea„ 
(1875).  2  Col.  688;  People  v.  Ed- 
wards (1892).  93  Cal.  153,  28  P. 
831;  Robb  V8  Carter  (1886),  65 
Md.  321,  4  A.  282;  SUte  va  Har- 
n»oii  0888),  113  Ind.  434,  16  N 
E.  384.  3  Am.  St.  R.  663;  State 
V.  Meilike  (1892),  81  Wis.  674,  51 
N.  W.  876. 


^•Foot  vs  Prow«e  (1726),  1  str. 

nylo^'  T^  ^'P°"t"'°n  ot  Durham 
1713),  10  Mod.  146;  Anonymous 
Use   (1699),  12  Mod.  266. 
g  "B«dger  V8  U.  S.  (1876).  93  U. 


I'; 


*    it 

I 


-«- 


182 


THE  DE  FACTO  DOCTRINE. 


[§  188 


; 


the  dutiei  of  the  office,  until  several  days  thereafter,  and 
meanwhile  the  old  clerk  continued  to  exercise  the  office,  he 
was  held  to  be  an  officer  de  facto  while  so  acting.**  So  a 
Superior  Court  clerk,  who  held  over  from  the  day  of  a  general 
election  in  the  beginning  of  August  until  the  following  Sep- 
tember, when  his  successor  qualified  and  was  installed,  was 
held  to  be  at  least  an  officer  de  facto."  So  it  has  been 
decided  that  a  jury  commissioner  whose  term  of  office  has 
expired,  and  whose  successor  has  been  appointed  by  the  gov- 
ernor and  confirmed  by  the  senate,  may  continue  to  discharge 
the  duties  of  the  office  as  an  officer  de  facto  until  such  suc- 
cessor qualifies  according  to  law«»  So  where  the  legislature 
alters  the  law  as  to  the  commencement  of  an  official  term  so 
as  to  create  a  hiatus  in  the  office  between  the  ending  of  the 
old  term  and  the  beginning  of  the  new  one,  and  the  old  officer 
continues  to  hold  until  his  successor  takes  charge  of  the  office 
under  the  new  law,  he  is  an  officer  de  facto  during  such 
period.'*  Thus,  where  a  justice  was  elected  and  commissioned 
in  1900,  making  his  term  of  office  four  years  from  the  first  of 
September  after  the  election,  and  until  his  successor  should 
be  elected  and  qualified,  and  by  a  change  in  the  election  law, 
the  election  of  his  successor  was  postponed  from  August  until 
November  1904,  it  was  held  that  he  was,  at  the  time  he  ren- 
dered a  judgment,'*  at  least  a  de  facto  officer.'"^ 

And  where  the  holding  over  is  the  result  of  misapprehen- 


tiCook  VB  State  (1891),  01  Ala. 
S3.  8  So.  686. 

itTbrcMlgiH  vs  Carolina  Central 
Ry.  Co.  (1875),  73  N.  C.  178. 

uState  VB  Lee  (1891),  36  8.  C. 
192,  14  8.  E.  395.  Also  State  vs 
McJiinkin  (1876),  7  Rich.  L.  (S. 
C.)  21. 

»4Read  vs  Buffalo  (1867),  8 
Keyes    (N.   Y.)    447,  4  Abb.   Dec. 


22.  See  also  Thrower  ▼•  State 
(1875),  62  Ala.  22;  KrMdIer  i« 
SUte  (1873),  24  Ohio  St  28. 

itNovember  5,  1904. 

»6-i7Stephens  vs  Davis  (.\la. 
1005).  30  So.  831.  It  is  possibl* 
that  this  case  and  those  cited  in 
note  34,  might  have  been  bettar 
classed  under  sec.  119. 
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•ion  or  innocent  mistake,  the  reawn  for  regarding  the  unlaw- 
ful  holder  as  „  officer  de  facto  derives  increased  strength 
from  such  good  faith.  Thus,  a  person  was  held  to  be  a  de  facto 
officer  while  holding  over,  for  the  reason,  among  others,  that 
he  acted  "under  the  belief,  shared  in  hy  the  public,  which 
aftenvards  proved  to  be  a  mistake,  that  such  authority  still 
contmued."  «•     So  a  judge  was  held  to  be  a  de  facto  officer 
in  rendering  a  judgment  at  a  court  held  by  him  on  the  day 
after  the  expiration  of  his  term,  where  both  he  and  the  judire- 
riect  were  of  opinion  that  the  new  term  commenced  onlv 
the  foUowing  day,  so  much  so  that  the  incoming  judge  prac- 
tised before  the  outgoing  judge  as  an  attorney  at  such  court.'" 

§  123.  Same  subject-Officer  holding  over  after  quaU- 
fication  of  successor.- Again,  though  an  outgoing  officer 
temporarily  holding  over,  can  generally  be  deemed  an  officer 
de  facto  only  until  his  successor  qualifies,*"  this  is  not  always 
the  caae.     For  it  has  been  held  that  if  the  old  officer,  even 
after  the  qualification  of  his  successor,  is  allowed  to  continue 
in  office,  and  he  does  so  bona  fide  and  with  public  acqui- 
escence, he  may  still  be  a  de  facto  officer  until  the  actual  as- 
sumption of  the  official  duties  by  the  new  officer."     Thus 
where  a  mayor  and  council  of  a  city  were  elected  and  quali- 
fied, but  did  not  actually  enter  upon  their  duties  as  officers 
for  .ome  four  weeks  thereafter,  the  outgoing  officers,  who  con- 
tinued to  act  during  such  time  publicly  and  without  objec- 


••Cromer  xs  Boinest  U887),  27 
8.  C.  436,  3  S    E.  849 

'•Merced  Bank  v«  Rosenthal 
(1893),  99  Cal.  39,  31  P.  849,  33 
P.  732. 

««8tate  v»  Perkina  (1897),  139 
Mo.  106,  40  S.  W.  630;  Olgon  va 
Tngo  County  (1898),  8  Kan.  App. 


414,  M  P.  805;  Steinback  ya  State 
(1872),  38  Ind.  483j  Becker  vs 
People  (1805),  156  111.  301,  40  M, 
E.  944;  State  v»  Bryce  (1878),  II 
8.  C.  342;  See  also  Edison  vs  Almf 
(1887),  06  Mich.  329,  33  N.  W.  809. 
<>U.  S.  va  Alexander  (1891).  tf 
Fed.  728. 
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tion,  were  held  ofiScen  (le  facto.*'  So  where  two  members  of 
a  city  council  sat  after  their  successors  had  qualified,  but  be- 
fore the  latter  had  taken  their  seatf,  and  they  were  rect^ized 
as  councilmen  by  the  other  members  of  the  council,  as  well  as 
by  the  Mayor  and  the  city  clerk,  they  were  held  to  be  de  facto 
officers.*' 

So  where  the  judge  of  a  municipal  court  perfonned  official 
duties  between  the  hours  of  11  and  12,  while  his  successor 
had  taken  the  requisite  oath  of  office  at  five  minutes  past  11 
of  the  same  day,  he  was  deemed  an  officer  de  facto,  because 
he  was  unaware  of  the  qualification  of  his  successor,  and  it 
did  not  appear  that  the  latter  had  actually  taken  possession 
of  the  office  by  the  exercise  of  any  of  its  duties  or  functions, 
while  he  continued  to  act.**  But  of  course  where  the  new 
officer  has  actually  taken  possession  of  the  office,  his  predeces- 
sor becomes  merely  a  usurper  if  he  attempts  further  to  dis- 
charge official  duties.*' 

§  124.  Officers  who,  under  claim  of  right,  refuse  to 
surrender  the  offices  to  their  successors.—  The  claim  of 
right  may  be  founded  on  various  grounds,  but  generally  those 
officers  assert  title  to  the  office  through  an  alleged  re-appoint- 
ment or  re-election,  or  failure  to  appoint  or  elect  lawful  suc- 
cessors. Thus,  where  a  governor  continued  to  hold  over  after 
the  expiration  of  his  term,  and  after  the  taking  of  the  oath 


4iWaite  Ti  Santa  Cruz  (Cal. 
18fl8),  89  Fed.  619. 

oMagneau  vs  Freemont  (1800), 
30  Neb.  843,  47  N.  W.  280,  27  Am. 
St.  R.  436. 

44Flourney  r»  Clements  (1845), 
7  Ala.  535.  See  also  SUte  vs  Mur- 
phy (1893),  32  Fla.  138,  13  So. 
70S;  Barlow  vs  Standford  (1876), 
82  111.  2t)8;  Carter  vs  State  (1884), 
43  Ark.  132;  Adams  vs  Mississippi 


State  Bank  (1897),  7S  Miss.  701, 
28  So.  39S. 

^liOlson  vs  Trego  County  (1808), 
8  Kan.  App.  414,  54  P.  805;  Hyllls 
vs  State  (1886),  45  Ark.  478; 
SUte  vs  Lane  (1880),  16  R.  t 
(120,  18  A.  1035;  U.  S.  vs  Alexan- 
der (1801),  46  Fed.  728.  See  also 
Rodding  vs  Kane  (1888),  14  Daly 
(N.  Y.)  635,  2  N.  Y.  S.  56. 
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of  office  by  hii  •ucce«or,  on  the  tMumption  that  he  had  been 
»^  ected,  he  wa»  deemed  an  officer  de  facto  in  approving 
«  Act  of  the  legislature."     So  where  a  per-on  held  the  office 
of  justice  of  the  peace  for  a  term,  and  he  «>ught  re-election 
but  wa.  defeated  by  another  candidate  who  received  the  oer- 
taficate  of  election,  duly  qualified  and  demanded  poweasiou 
of  the  office,  which  he  refused  to  surrender  on  some  pre- 
tence he  was  deemed  an  officer  de  facto  holding  under  color  of 
nght.  ^    So  where  a  like  officer,  denying  the  validity  of  an 
Act  which  ousted  him  before  the  expiration  of  his  term, 
held  over  after  a  successor  had  been  elected,  and  continued 
to  exercMse  the  functions  of  the  office,  he  was  held  to  be  an 
omcer  de  facto.*" 

So  where  the  trustee  of  a  school  district,  disputing  the  legal- 
.ty  of  an  adjourned  school  meeting  at  which  his  successor 
had  been  elected,  continued  to  claim  and  hold  the  office  and 
all  the  property  of  the  district,  and  to  act  as  sole  trustee,  he 
was  deemed  an  officer  de  facto  while  so  acting."     So  where 
.  justice  of  the  peace  held  over,  and  kept  the  books  and 
iJBoords  01  the  office,  and  continued  to  discharge  the  duties 
thereof,  under  claim  that  no  successor  had  been  elected  to  fill 
hi.  place,  which  was  a  debatable  question,  he  was  held  to  be  a 
de  facto  officer  .0    And  the  Supreme  Court  of  Kansas  has 
g^ne  so  far  as  to  hold  that  a  justice  of  the  peace,  who,  under 
the  pretext  of  reflection,  refused  to  give  up  his  office  to  his 
legally  elected  and  qualified  successor,  who  held  the  certificate, 
of  election,  was  a  de  facto  just.ce.  although,  upon  the  latter', 
refusal  to  surrender  the  office,  the  de  jure  officer  obtained  a 


♦•State  vs  Williams  (18M),  5 
WJ».  308,  68  Am.  Dec.  «S. 

•THamlin  vs  KuMfer  (1887), 
18  Or.  406,  IS  P.  778,  3  Am.  8t  R. 
176. 

"Fleming  ti  Mulhall  (1880),  0 
Mb.  App.  71. 


"Barrett  vs  Sayer  (1800),  34 
St.  R.  325.  12  N.  Y.  Supp.  170,  af- 
Armed  58  Hun  (N.  Y.)  608. 

"Dtiegter  vt  Zillmer(1903),  110 
Wit.  402,  97  N.  W.  31. 
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new  dodcet,  and  conunenced  also  to  act  as  a  justice  of  the 
peace,  and  acted  in  such  capacity  until  the  trial  in  a  quo 
warranto  proceeding.'' 

But  a  person  holding  over  will  not  be  deemed  an  officer  de 
facto,  in  proceedings  to  recover  possession  of  the  office,  as 
against  a  candidate  declared  elected,  who  holds  the  certificate 
of  election,  and  has  duly  qualified;"  and  he  will  not  be 
permitted  to  re-open  a  question  already  judicially  ('ecided 
adversely  to  him,  in  order  to  establish  color  of  title  to  the 
office." 


§  125.  Officers  holding  over  after  abolition  of  their 
offices. — There  are  certain  authorities  holding  that  a  person 
may  be  regarded  as  an  officer  de  facto,  while  continuing  to 
«xercise  an  office  which  has  been  abolished.  Thus,  where 
the  office  of  Mayor  of  a  city  was  abolished  by  an  Act  of  the 
legislature,  and  the  office  of  recorder  was  substituted  in  its 
stead,  but  the  mayor  held  over  until  the  recorder  took  his 
place,  he  was  deemed  an  officer  de  facto.'*  There,  however, 
the  statute  especially  authorized  the  mayor  to  hold  over  until 
the  appointment  of  the  recorder.  So  where  two  judges 
continued  to  officiate  after  their  offices  were  put  an  end  to 
by  a  legislative  enactment,  which  admitted  of  reasonable  doubt 
as  to  its  legal  effect,  they  were  held  to  be  de  facto  judges.'* 


Ill 


BiMorton  t*  Lee  (1882),  SS 
Kan.  286;  State  va  Buckland 
(1880),  23  Kan.  269.  See  also 
Blain  va  Chippewa  (1900),  145 
Mich.  69,  108  N.  W.  440;  EllioU 
VI  Burke  (1802),  113  Ky.  470,  68 
S.  W.  446,  24  Ky.  L.  R.  292. 

tiStates  VI  Gates  (1893),  86 
Wis.  634,  67  N.  W.  296,  39  Am.  St. 
R.  912;  Butler  vs  Callahan  (1896), 
4  N.  Dak.  481,  61  N.  W.  1026.  See 
post.  sec.  443. 


(•People  va  Bd.  of  Sup'rs 
(1898),,  66  N.  Y.  Supp.  318.  See 
also  LaPointe  vs  CMalley  (1870), 
46  Wis.  36,  60  N.  W.  521. 

KKeeling  vs  Railway  Co.  (1903). 
206  Pa.  St.  31,  64  A.  486. 

tiOhio  vs  Ailing  (1843),  12 
Ohio,  16.  See  also  State  vs  Far- 
rier (1885).  47  N.  J.  L.  383. 


and  pwent  great  „:JhZ  r"'  '"^  ""  ■"■?««««  matter,, 
person.     HoTe'l  ?.         !°*     ""  *"  "'  P»"'°  »'  "W 

*- ...  .ewZ  ::r^'  srrro^  r -"^ 

or  an  officer  de  facto  fiii;  "  "°  **"<*''  ^^  Jure 

subject  at  the  present  moment,  sinceThL  ^.u^""  '^'' 
discussed  elsewhere,  when  we  delltwL  ?.  ''"~"^"^ 

^e  Jure  office  to  constitute  an  offi    rlM"^:*^  1  " 
w  referred  to  that  portion  of  our  work."  ''''"^"'' 

§  126.  Holding  must  be  uninterruDted  —A. 
holding  over  derives  his  color  of  righT^ST       T-  "^'^' 
notorious,  and  continued  possj^  of    f ^  ^"^    '"  'P'"' 

expirationofhiste™,,iei,2rsThatiftI      Z  "'^^  ^'^ 
niption  in  his  unlawf.  I  h.u        I  ^^'^  '^  '^y  inter- 

Appear,  and  .St' r^r^e'Cr  il^':"' 
one  attempted  to  act  ai.  »  ««.        ««  «°«n>cter.     Thus,  where 

sion  had  Expired  to  .ea^Std  tt"^'  '"  -°'"^«- 
that  he  had  at  any  other  Z^T'-       /    '^  ''*'  °"^  P^-^of 

the  office,  or  had  C  "  1     .  ""*^  '^''*  P^"^''  -^•^"-l 
been  recognized  as  such  official  in  the  com- 

mM^'Z  7.  ^'*''""«  "SOS*. 

"»  Mo.  140,  24  8.  W.  444,  27  S 

WllM;   Hiii^rt  V.  Barber  A.: 

App.  386.  81  S.  W.  496;  Adam.  v. 

I.indell(,878).6Mo.App.ror.7 
«nned  in  72  Mo.  188. 

W.  Y.  W,  46  N.  E.  173;  In  re  Hin- 


I?j;;'4fl-"p'^n898),67  0hi; 

St  415,  49  N.E.  404,  63  An,.  St.  R. 

J„?i?r'*''''-^'''22  8W.278 
FoMurtherc«...ee.„te«„,.30. 

"Sw  ante  we.  30,  et  eeq. 
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munitj  in  which  he  lived,  it  wm  held  that  he  could  not  be 
regarded  as  a  de  facto  notary  public;'* 


t»HughM  Tt  Long   (1896),  liO      618,    39    So.    279;    Bimeonrt  «• 
N.  C.  82,  25  8.  E.  743.    »Uo  Sand-      Parker  (1884),  27  Tax.  60S. 
tin  T>  DowdaU   (1906).  143  Ala. 
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§  127.  General  rule.— A  person  who  has  been  lawfully 
elected  or  appointed  to  an  office  and  has  entered  upon  the 
duties  thereof,  but  has  failed  to  take  the  official  oath,  give 
bond,  or  otherwise  qualify  in  conformity  to  law,  is  generally 
deemed  an  officer  de  facto.  In  the  absence  of  special  cir- 
cumstances, this  proposition  has  received  the  unanimous  sup- 
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port  of  all  the  authorities,  both  in  England  and  in  America, 
whenever  at  least  failure  to  qualify  has  not  been  made  by 
statute  a  ground  of  forfeiture  of  office.  And  properly  so, 
for  there  is  .10  other  instance  where  the  application  of  de 
facto  principles  is  so  well  justified.  In  other  cases,  as  where 
the  election  or  appointment  is  irregular,  or  the  qualification 
is  defective  by  reason  of  non-residence,  acceptance  of  another 
office,  and  the  like,  there  is  generally  more  or  less  publicity 
attaching  to  such  shortcomings ;  but  this  is  not  so,  as  a  rule, 
where  there  is  merely  a  failure  to  comply  with  the  law  in 
matters  regarding  qualification.  The  knowledge  of  the  fail- 
ure is  generally  confined  to  one,  or  at  most,  to  a  few  public 
offifcrs,  and  it  would  be  intolerable  were  the  public  or  third 
persons  compellable,  before  recognizing  the  official  character 
of  a  person,  to  search  the  records  of  public  offices  in  order 
to  ascertain  whether  he  had  qualified  in  compliance  with 
legal  requirements.  Apart  from  this,  such  officer  has,  to  a 
certain  extent,  a  superior  title  to  that  of  other  officers  de 
facto.  Indeed,  it  has  been  pointed  out  that  he  is  not  merely 
an  officer  de  facto,  but  "a  rightful  officer  holding  by  a  de- 
feasible title."  *  But  this  distinction,  as  we  have  seen  else- 
where, has  not  generally  prevailed,  and,  we  think,  with  rea- 


son 


la 


§  128.  Failure  to  take  proper  oath.— Following  the 
above  principle  in  its  application,  we  find  it  laid  down  that 
a  person  may  be  an  officer  de  facto,  though  he  has  taken  an 
improper,  or  even  an  illegal,  official  oath.  Thus,  where  the 
validity  of  an  attachment,  made  by  an  infant  who  had  been 
appointed  special  deputy  by  the  sheriff,  was  challenged  on 


iDwight,  C,  in  Foot  ts  Stilet 
( 1 874 ) ,  37  N.  Y.  399.  Alto  Horton 
v»  Parsons  (1886),  37  Hun(N.  Y.) 
42. 


>«See  ante,  sec.  24. 
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«th^""^  t  u'  ;"^°™-"*^  «f  his  commission  and  of  his 
oath,   t  was  held  that  such  commission  and  oath,  even  if  in- 

de  facto.»     So  where  a  person  during  the  American  civil 

Uie  office    discharging  all  the  duties  appertaining  thereto 
he  was  held  an  officer  de  facto,  though  in  addition  to  hi   2 

§  129   FaUure  to  take  oath  of  aUegiance._B«t  if 
an  unlawful  constitutional  oath  does  not  preclude  one  from 
becoming  an  officer  de  facto,  a  fortiori,  this  is  so  where  there 
"merely  an  omission  to  take  the  oath  required  by  the  con- 
stitution.    Thus,  where  persons  were  elected  burgesses  and 
commissioners  of  a  to«.,  and  qualified  as  such  by  taking  the 
o^  o   office  prescribed  by  the  charter,  but  did  not  takf  the 
oa^  of  allegiance  required  by  the  State  constitution,  it  was 
he  d  that  admitting  the  necessity  of  their  taking  the  latter 

iirdrfiT  '''"^  ^"^^" "-  ^'"-  ''^^  --  --^"'^ 

offl  '^^•-J*'"^""^  "  *™«  ^her«  the  officer  does  not  take  the 
official  oath  within  the  prescribed  time.  Thus,  commissioner 
of  highways  who  had  taken  the  oath  before  proceeding  to  lay 
out  a  road,  but  not  until  after  the  ten  days  allowed  by  iaw  had 
expired,  were  deemed  officers  de  facto.»    But  the  contrary  was 


iMoore  vt  Graves  (1826),  3  N. 

•Ward  vg  State  (1866),  2  Cold. 
(Tenn.)  605,  91  Am.  Dec.  270. 
*KooBtz  vt  Hancock  (1886),  04 


Md.  134.    AIM  Ex  p.  Curry  (1898), 
i  Can.  Crim.  Ca«.  532. 

'People  V8  Covert  (1841),  1  HiU 
(N.  Y.)  674. 
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held  in  ■  Canadian  case,*  under  a  statute  which  declared  that 
Commissioners  of  Sewers  shall  be  sworn  into  office  within 
one  week  after  their  election,  or  shall  be  deemed  to  have 
refused.  The  court  held  that  the  Act  was  imperative,  and 
that  a  commissioner  elected  on  the  2d  August  could  not  be 
legally  sworn  in  on  the  8th  September — the  office  at  that 
time  being  vacant;  and  that  his  joining  with  the  other  oom- 
missioners  in  making  an  assessment  rendered  it  void. 

§  131.  Taking  oath  before  unauthorized  persons. — 

The  same  general  rule  prevails  where  the  official  oath  is  ad- 
ministered  by  unauthorized  persons.  Thus,  where  a  deputy 
marshal  to<^  the  oath  before  the  clerk  of  a  District  Court 
whose  authority  to  administer  the  same  was  questionable,  the 
Court  said  that  "his  appointment  and  service  made  him  a  de 
facto  officer,  even  if  the  clerk  who  administered  the  oath 
was  not  empowered  to  do  so."  ^  So  acting  directors  of  an 
independent  school  district,  who  were  duly  elected,  but  were 
sworn  by  a  person  having  no  authority  to  administer  oaths, 
were  deemed  officers  de  facto.* 

§  132.  Oath  or  certificate  of  oath  never  filed,  or  not 
filed  in  time. — It  is  likewise  where  an  officer's  oath  or  the 
certificate  thereof  has  not  been  filed  at  all,  or  not  within  the 
time  prescribed  by  law.  Thus,  a  duly  appointed  special 
judge,  who  qualities  and  takes  possession  of  the  office,  be- 
comes an  officer  de  facto,  though  he  hss  failed  to  file  his  official 
oath.'    So  with  a  notary  public,  who  has  failed  in  like  re- 


•R.  va  Com'ra.  of  Sewers  (1872), 
I  Pug.  (N.  B.)  161. 

nVright  V8  U.  8.  (1805),  158  U. 
8.  232,  IS  Sup.  Ct.  R.  819. 

•State  VI  Powell  (1807),  101 
Iowa,  382,  70  N.  W.  502.  Alw 
Dows    >■•    Irrington    (1883),    60 


How.  Pr.  (N.  Y.)  03,  13  Abb.  N. 
C.  162;  State  v>  Perkins  (1854), 
24  N.  J.  L.  400;  Bansemer  vs  Mace 
(1862),  IS  Ind.  27.  But  see  sec. 
418. 

•SUte  vs  Miller  (1892),  HI  Mo. 
642,  20  8.  W.  243. 
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spect,'*  and  with  oommiMionen  of  highways  who  have  not 
filed  their  certificate  of  oath."  The  same  was  held  where  in 
one  case,»«  a  deputy  city  clerk,  and  in  another,"  a  sheriff  had 
failed  to  file  their  oaths  within  the  time  allowed  therefor. 

§  133.  Total  failure  to  take  any  oath— English  illui- 
trationi. — The  same  principle  applies  where  there  is  a  total 
failure  to  take  any  oath  whatever.  Thus,  by  the  Stat  18 
Geo.  II.,  c.  20,  it  is  enacted  that  no  person  shall  be  capable 
of  being  a  justice,  or  acting  as  such  for  any  county,  without 
the  qualification  by  esUte  therein  mentioned,  and  who  shall 
not  take  at  s<»ne  general  or  quarter  sessions  the  oath  therein 
prescribed.  And  it  is  further  enacted  that  any  person  who 
shall  act  as  a  justice  without  having  taken  the  oath,  or  with- 
out being  qualified,  shall  forfeit  £100.  Under  these  pro- 
visions, it  was  held  that  the  acts  of  a  justice  of  the  peace, 
who  had  not  duly  qualified,  were  not  absolutely  void;  and 
therefore,  persons  seizing  goods,  under  a  warrant  of  distress, 
signed  by  a  justice  who  had  not  taken  the  oaths  at  the  general 
sessions,  were  not  trespassers,  the  effect  of  the  Act  being 
"only  to  make  it  unlawful  in  him  to  act  as  such;  but  not 
to  make  his  acts  invalid."  ^* 

For  like  reason  it  was  held  that  mandamus  will  not  lie  to 
the  justices  in  sessions  to  make  a  new  election  of  a  county 
treasurer,  on  the  ground  that  one  of  the  justices  who  had 
voted  at  the  election  already  made  had  not  taken  the  qualifi- 
cation oath  provided  by  the  aforesaid  Act"     Per  Abbott, 


1  •Davenport  vs  Davenport 
(1906),  116  La.  1009,  41  So.  240. 

uPeopIe  v«  Collins  (1811),  7 
John.  (K  Y.)  549.  Also  William- 
son vs  Lake  County  (1003),  17  a 
Dak.  363,  96  N.  W.  702. 

uTower  vs  Welker  (1892),  93 
Mich.  332,  S3  N.  W.  S27. 

Da  Facto— 13. 


»»Sprague  vs  Brown  (1876),  40 
Wis.  612. 

"Margate  Pier  Co.  vs  Hannam 
(1810),  3  B.  ft  Aid.  266.  22  R.  R. 
378. 

KR.  vs  Justices  of  Hereford- 
sliire   (1819),  1  Chitty,  700. 
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C.  J.,  "The  office  is  full  cle  facto,  and  we  cannot  say  that  tlio 
act  of  the  juatice,  who  had  not  taken  the  qualification  oath, 
is  void ;"  and  per  Holroyd,  J.,  "The  statute  merely  operates 
as  a  personal  prohibition,  declaring  that  it  shall  be  unlawful 
for  the  magistrate  himself  to  act,  and  he  is  punishable  for 
doing  that  which  the  statute  prohibits  him  from  doing;  but 
his  acts  are  not  void."  ** 

But  moat  of  the  cases  upon  this  subject  arose  in  England 
under  the  "Corporate  u  Act"  "  and  the  "Test  Act,"  "  of 
which  we  speak  at  a  later  period.'* 

S  134.  Same  subject— Canadian  illustrations. — ^The 
Canadian  courts  have  adopted  the  same  doctrine.  The  mat- 
ter came  up  before  the  Supreme  Court  of  Canada  in  a  case 
involving  the  legality  of  a  criminal  seizure  made  by  a  deputy 
high  constable.**  The  facts  showed  that  the  high  constable 
of  the  district  of  Montreal,  in  1885,  appointed  Louis  Sera- 
phin  Bissonnette  as  deputy,  who  thereupon  took  the  oath  of 
office,  the  attesting  magistrate  adding  in  the  record  of  the 
oath  the  words  "jusqu'au  ler  Mai,  1886."  The  deputy  was 
never  re-sworn,  but  continued  to  act  as  such  under  his  ap- 
pointment, and  on  the  14th  of  October,  1893,  in  execution 
of  a  warrant  directed  to  him,  seized  certain  moneys  and  in- 
struments in  a  common  gaming  house.  Upon  the  appeal 
counsel  for  appellant  strongly  insisted  that  the  appointment 
and  oath  of  the  deputy  authorized  him  to  act  only  for  one 
year  from  the  1st  May,  1885,  and  hence  that  he  was  not 
empowered  to  make  a  seizure  in  1893.  But  Strong,  C.  J., 
delivering  the  judgment  of  the  majority  of  the  Court,  after 


>*8ee  also  Midhurat  vb  Waito 
(1701),  3  Burr.  1289. 
ms  Car.  n,  SUt.  i,  e.  1. 
i>25  Car.  II,  e.  2. 


i*See  sec.  144  et  seq. 

teOTTeil  vs  Attorney-General  of 
Can&da  (1896),  26  Can.  Sup.  Ct 
122,  1  Can.  Crim.  Cas.  303. 
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w«  not  merely  .„  officer  de  facto  but  .n  officer  de  jure,  Jd^ 
"lai  J^uig  Seraphm  Bwsonnette  is  only  to  be  re«rH«^ 

f-pfrt  _«j^.   ..  ""spuiy,  and  that  bein«  such  do 

Tku  MM  u  cited  Mder  the  hnd  «t  toM  M1«T,^.  i 

.ub„nM  the  required  declar..™  „,  „ffl„  j,  ZTL, *''"'' 
'Ue  etr..  .,  the  defends.  .„.  Uvi„,  -.de  LZtl^HM 

(.ii3"[:?'N.t«r  ""■""•  ?-"•»)..  o.  a  c.  p. «,, 
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tlio  solemn  declaration  requirpd  bj  R.  S.  O.  eh.  184,  mc.  971, 
wan  to  aubjeet  him  to  the  penalty  iropoaetl  by  wo.  277,  but 
it  had  not  the  effect  of  making  his  acta  void."  ** 

So  in  Quebec,  it  was  held  that  the  failure  of  a  deputy  re- 
corder to  take  tbe  oath  of  allegionce  and  the  oath  of  oiBoe,  did 
not  invalidate  hit  judgments,  when  he  was  publicly  recog- 
iiiKOil  as  a  duly  qualified  incumbent  and  his  qualificati<m 
\VH»  not  contested  at  the  trial.'*  But  the  contrary  was  held, 
where  his  authority  was  challenged  at  the  hearing  of  the 


caw. 


..«» 


g  136.  Same  subject — American  illustrationa. — ^The 
American  authorities  are  generally  unanimous  in  upholding 
tho  rule,  that  the  failure  of  an  officer  to  take  the  prescribed 
oath  of  office  will  not  prevent  him  fr(»n  be  ^ming  an  officer  de 
facto.  This  principle  has  been  held  to  apply  to  a  tax  col- 
lector,"*  assessors,*^  a  county  treasurer,"  a  city  treasurer,** 
a  city  engineer,**  county  commissioners,*'  •wmmissiouera  of  a 
corporation,"  township  supervisors,**  a  judge,**  a  judge  pro 


iiLewia  Ti  Bradjr  <18«i),  17  O. 
R.  S77.  8m  alto  R.  vt  Boyl* 
(18M),4  0iit.  Pr.  R.  206. 

<«Ex  P.  Cuny  (1808),  1  Cm. 
Crim.  Cm.  832;  Hogie  vt  Rock- 
well (18M),  20  Qtw.  R.  (S.  C.) 
300. 

*»Ex  p.  Mainvillc  (1808),  1  Oui. 
Crim.  Cm.  S28.  See  a!w  Pinaon- 
nault  vs  Corp.  de  Laprairie(IOOI), 
20  Que.  R.  (S.  C.)  625. 

t«Guyer  vt  Andrews  (1850).  11 
III.  404;  CavU  VI  RoberttondSSa), 
0  N.  H.  524;  Lyndon  ▼■  Miller 
(1863),  36  Vt.  320;  Whiting  vs 
EllBworth  (1803),  85  Me.  301,  27 
A.  177. 

•TPkrker  vt  Luffborough(1823), 
10  B.  *  R.  (Pa.)  240;  Murphy  vt 


Bhepard  (1880);  52  Atk.  SS6.  It  8. 
W.  707;  Moore  vt  Turner  (1884) 
43  Ark.  243. 

iiSehoharie  County  vt  Pindar 
(i^O),  8  Lant.   (N.  Y.)   8. 

t*Mowbray  vt  SUU  (1882),  SS 
Ind.  324. 

••Akert  vt  Kolkmeyer  (1003), 
07  Mo.  App.  520,  71  S.  W.  536. 

iiKeyier  ti  McKisian  (1828),  S 
Rawl.  (Pa.)  138. 

(•Trinity  College  vi  Hartford 
(1865),  32  Conn.  452. 

iiOregg  Townihip  vt  Jamieioa 
(1867),  5SPa.  St.  468. 

KAngell  TI  Steere  (1888),  16  R. 
I.  200,  14  A.  81 ;  Poweri  vi  SUte 
(1003),  83  Milt.  601,  36  So.  C 


»  i»«]         omtiw  MiuKo  TO  WAure.  ^ 

duties  of  deoutT  .!.««#    *       ?  *  ''***  P^'^ormed  the 

arrest"  °  ^*  -ttempted  to  make  an 


■•»•   «  P.   873;    Towar  n  Wl.1- 
(^•03,.  «  w.  v..  ,i'.  S  I'i 

„;i'^"  ;•*»•"»  of  Eduction 

.ffln»«|  ,„  Ro«„  „  Borough  of' 
A;oa^.«M).  70  N.  ..  ..  ai.  .? 

Barb.  ,x.  Y.  ,  320. -clS^;  . 

Ih^'mL^""  •**•  "y-  Co-  "  Bold. 
^   (1891),  69  MiM.  255.   13  fi. 

•«.30A«.  St.  R.  541,Buck».„ 
~  Ruffilw   (1818).  18  Mm..  180. 

MWl),  42  Tex.  Crim.  R.  417    «- 
f-  W  548.  06  Am.  St  R.  J"C 

p[TJ     M    •  °-  '"'•  Merrill  n 
P«lmer  (1842),  13  N.  H   184 

«W.  BBS,  4  McRaiy,  240. 


'.'»"• '    *«.   «   A«.    Dee.   3I8 

n^,.3;s«.?K"-.,vs^ 
H.;"?Ti:„.,^-437^-"  ""^'' ' 

W  Mo.   360.  2  8.   W.  286-    ,    1 

'lM8).06Mo.666.10rw.i68 
»  Am.  St.  R.  380. 

^•Oregory  n  Woodberr  MSORt 
M  Fl..  566.  43  80.  604  *' 

"Citi«„,  B,„k  „  Bry  (1848), 
3  I*.  Ann.  630. 

Tex.  Crim.  R.  411,  «a  a  W.  547. 
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§  137.  Irregularities  concerning  official  bond. — Irreg- 
ularities relating  to  the  official  bond  are  regarded  in  the  same 
light  as  irregularities  in  connection  with  the  official  oath,  and 
are  no  impediment  to  a  person  becoming  an  officer  de  facto. 
This  is  true  where  the  bond  is  defective,*"  as  where  the  bond 
of  a  constable  is  made  to  the  treasurer  of  a  city,  instead  of  to 
the  city  itself;**  or  is  insufficient  in  amount.'"  The  above 
principle  is  also  applicable  where  the  bond  is  not  given,  ap- 
proved, filed,  or  renv,wed  within  the  time,  or  as,  prescribed  by 
law.  Thus,  the  following  persons  were  held  officers  de  facto : 
A  State  treasurer  whose  bond  was  not  app^ved  or  filed  until 
after  the  day  designated  by  statute;"  county  treasurers 
whose  bonds  were  not  approved  at  all,  or  not  until  a  date 
after  the  time  allowed  therefor;'*  a  sheriff  who  did  not 
execute  a  bond  within  thirty  days  after  his  election,  as  re- 
quired by  law ;  ••  a  constable,'*  a  tax  collector,"  and  a  county 
treasurer,"  who  similarly  failed ;  a  justice  of  the  peace  who 
neglected  to  deposit  his  official  bond  in  the  manner,  and  with- 
in the  time,  prescribed  by  law ;  '^  a  sheriff,  who  failed  to  re- 
new his  bond  annually,  although  the  Act  declared  that  such 
failure  vacated  the  office  and  rendered  the  officer's  acts  there- 
after void ; "  a  county  treasurer,  who  was  re-elected  and  con- 


4iSprague  vs  Brown  (1878),  40 
Wis.  612. 

4>Elliott  V8  Willis  (1861),  1  Al- 
len (Mass.)  461. 

sostate  rs  Skagit  County  Su- 
perior Court  (1006),  42  Wash. 
401.  83  P.  264;  Dolliver  vs  Parks 
(1884).  136  Mass.  400. 

s)  State  vs  Rhoades  (1871),  6 
Xev.  .'J52. 

stMcMillin  vs  Richards  (1805). 
45  Xeb.  786.  64  N.  W.  242;  Holt 
County  vs  Scott  (1807),  5.3  Neb. 
170.  73  N.  \\.  681. 

»«Crawford  vs  Howard    (1851), 


0  Ga.  314.  Also  Monteith  vs  Com- 
monwealth (1850),  15  0ratt.(Va.) 
172. 

KWeston  vs  Sprague  (1882), 
54  Vt.  305. 

•(State  vs  Cooper  (1876),  53 
Miss.  615. 

(•Kelly  vs  SUte  (1874),  25 
Ohio  St.  567. 

tTPeople  vs  Payment  (1806), 
100  Mich.  553.  67  N.  W.  680.  See 
also  Sprague  vs  Brown  (1876),  40 
Wis.  612. 

(•Clark  vs  Ennis  (18S3),  46  N. 
J.  L.  69. 
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dent  of  a  board  of  school  trustees  •  "  *  ij  J  .  P'*"' 
«  circuit  court  clerk-"  ZT.'  *  J"«*'^o^thepeace;" 
oner."  '      *  ''"P"'^  *^"'  «J«'k;  '»  and  .  cor- 

Ihere  are  many  other  irregularities  liable  to  occur 


naW).  10  low..  »,  74  Am.  Dec. 

••Sprlngett  y.  Colerick  (1887), 
«7  Mich.  362,  34  N.  W.  683 

Sk*'*-  >«»'«. So.  240. 

•UMabiy  T.  Turrentine  (1847), 
8  Ired.  L.  (X.  C.)  201. 

••Willey  V.  Windham  (1901), 
95  Me.  482.  80  A.  281 

1  Jix."«r' "  °"""""  ^'^'• 

"Aker.  V,  Kolkmeyer  (1003), 
"'  Mo-  App.  520.  71  a  W.  530 

"School  Trustee,  of  Hamilton 
JP.  V.  Neil    (1881),  28  Gr.  Chy. 


I>er(Tvo   ll"*"    ""'''  * 
"DouglM    V.    Nell    (1872),    7 

Hei«k.    (Tenn.)   437 
"Wheeler  4c.  Mfg.  Co.  v,  Ster 

w"  T'k^  '""'• '«  «'  ^• 

< 'Ml ),  100  III.  447.  38  Am.  R.  81; 

fS.)"2S'"^    ''"''•  «  ««'»'«• 

"N..on  V.  Dillingham   (1818), 

State  v.Brenn.n'.Liq„or.(, 850) 
2^^Conn.27;B,i«v.Day(,87fl): 

(1890     41  Mo.  App.  550;  Gunn  v. 
Tackett   (1881),  «7  Ga.  725. 
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in  the  process  of  qualifjing  for  an  office,  which  though  gen- 
erally fatal  to  the  acquirement  of  a  de  jure  title,  yet  do  not 
prevent  a  person  from  becoming  an  officer  de  facto.  Thus, 
it  was  held  that  a  person  who  has  been  duly  elected  sheriff, 
has  taken  the  oath  of  office,  executed  the  proper  bond,  and 
entered  upon  his  duties,  is  a  sheriff  de  facto,  though  he  may 
not  have  qualified  at  a  regular  session  of  the  county  board, 
as  prescribed  by  law,  and  may  not  have  complied  with  other 
statutory  provisions  requiring  the  official  oath  to  be  sub- 
scribed by  him  and  certified  on  the  back  of  his  certificate  of 
election,  and  filed  or  recorded  in  the  office  of  the  registrar  of 
deeds,  and  requiring  also  the  filing  of  his  bond  in  the  regis- 
trar's office,  with  the  approval  endorsed  thereon.^*  So,  if  a 
person  is  elected  to  the  office  of  Governor,  and  takes  posses- 
sion thereof  without  going  through  the  regular  form  of  in- 
stallation, he  is  at  least  a  de  facto  officer.^" 

Likewise,  where  there  is  failure  to  file  or  record  the  ap- 
pointment, commission,  or  acceptance  of  office,  in  the  manner 
prescribed  by  law.  Thus,  one  who  has  been  appointed  deputy 
county  attorney  and  has  taken  the  prescribed  oath,  is  a  de 
facto  officer,  though  his  appointment  has  merely  been  deposit- 
ed in  the  office  of  the  county  clerk  instead  of  being  recorded.^* 
So  is  a  deputy  sheriff  who  has  entirely  neglected  to  record 
his  appointment"  So  where  a  notary  public  has  been  duly 
appointed  by  the  executive,  but  has  failed  to  record  his  com- 
mission as  required  by  law,  he  is  a  de  facto  notary."     So 


TiRamsey  County  ▼■  Brisbin 
(1871),  17  Minn.  401. 

'«Ex  p.  NorrU  (1877),  8  S.  C. 
(8  Rich.)   408. 

'«Dane  t«  SUte  (1890),  30  Tex. 
Crim.  R.  84,  38  S.  W.  801. 

7<Brown  vi  State  (1901),  42 
Tex.  Crim.  R.  417,  00  8.  W.  S48, 
00  Am.  St.  R.  800  s  Weatberford  n 


SUte  (1803),  31  Tex.  Crim.  R. 
630,  21  S.  W.  281.  See  also  State 
vs  Dierberger  (1880),  00  Mo.  300, 
2  S.  W.  280,  8.  c.  1888,  00  Mo. 
600,  10  S.  W.  108,  9  Am.  St.  R 
380. 

TtRenney   n  Leas    (1883),   14 
Iowa,  404. 
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where  an  indiyidual  elected  to  the  office  of  overseer  of  higli- 
ways,  omits  to  file  in  the  office  of  the  Town  Clerk  a  notice  of 
his  acceptance  of  the  office,  he  is  nevertheless  an  officer  de 
facto  if  he  proceeds  to  execute  the  duties  of  the  office." 

§  140.  Failure  to  qualify  when  such  failure  is  declared 
to  operate  a  forfeiture  of  office—  Where  a  statute  declares 
that  an  office  shall  become  vacant  or  forfeited,  upon  failure 
of  the  person  elected  or  appointed  thereto  to  qualify  in  a 
prescribed  manner  or  within  a  limited  time,  it  is  held  in  some 
jurisdictions  that  such  provision  is  merely  directory,  and 
does  not  work  a  forfeiture  until  there  is  a  judicial  declara- 
tion to  that  effect,  or  the  office  has  been  declared  vacant  in 
some  other  manner  provided  by  law;  while,  in  others,  the  doc- 
trine maintained  is  that  such  legislation  is  mandatory,  and 
a  failure  to  qualify  absolutely  vacates  the  office  without  re- 
course to  any  legal  proceeding  whatever." 

There  have  been  numerous  adjudications  upon  the  above 
question,  but  we  are  specially  interested  here  with  the  cases 
involving  both  the  construction  of  statutes  of  the  character 
above  mentioned,  and  the  application  of  the  de  facto  doc- 
trine. The  tendency  of  the  courts  has  been,  and  some  of 
them  have  gone  far  in  that  direction,  to  hold  statutory  pro- 
visions of  this  kind  directory  rather  than  mandatory,  and 
non-compliance  with  them,  a  cause  of  forfeiture  rather  than 
an  ipso  facto  forfeiture,  whenever  the  language  used  was  not 
such  as  to  make  the  latter  construction  absolutely  necessary. 
But  the  difficulty  has  been  that  sometimes  identical  or  similar 
words  have  been  construed  or  interpreted  differently  in  dif- 
ferent jurisdictions. 


"Bentlej  vi  Phelpt  (1858),  8T 
Barb.  (N.  Y.)  624. 

T*For  imtruetiye  judgment*  on 
both    sides   of    the    question,    see 


SUte  re  Lansing  (1895),  46  Neb. 
614,  64  N.  W.  1104;  CUrIc  vs  En- 
nis  (1883),  46  N.  J.  L.  69. 
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The  position  taken  by  those  adverse  to  the  doctrine  of  ipso 
facto  forfeiture  is  well  stated  by  Duvall,  J.,  delivering  the 
judgment  of  the  Court  of  Appeals  of  Kentucky  in  Stokes  vs 
Kirkpatrick.^'    "Those  provisions,"  said  the  learned  judge, 
"certainly  cannot  be  construed  as  abrogating  the  ancient  and 
well  established  rules  and  principles  applicable  to  the  vaca- 
tion or  forfeiture  of  offices,  according  to  which  such  vacancy 
or  forfeiture  can  be  d   ■! ,  -^d  only  by  a  direct  proceeding, 
unless  a  different  mode  oc  provided  by  express  statute.    And 
it  is  also  well  settled  that,  until  the  vacancy  or  forfeiture 
shall  have  been  thus  regularly  determined,  by  a  competent 
tribunal,  and  in  the  appropriate  proceeding,  the  official  acts 
of  the  incumbent,  so  far,  at  least,  as  those  acts  may  aitect 
third  persons,  are  valid,  and  cannot  be  collaterally  ques- 
tioned."   It  is  readily  perceivable  that  the  application  of  de 
facto  principles,  meets  with  no  difficulty  where  statutory 
provisions  respecting  qualification  are  thus  construed,  inas- 
much as  the  incumbent  who  fails  to  qualify,  becomes  an  officer 
de  facto,  until  it  is  judicially  declared  in  a  direct  p"  ""ceding, 
that  ho  has  forfeited  all  right  to  the  office. 

§  141.  Same  subject — ^American  illustrations. — ^This 
principle  is  aptly  illustrated  by  the  Kentucky  case,'**  from 
which  is  taken  the  above  quotation.  There  the  return  to  a 
summons  executed  by  a  deputy  sheriff  had  been  quashed  by 
the  Circuit  Court  on  the  ground  that  the  acting  sheriff  had 
not  given  a  certain  bond  called  the  "official  bond"  within 
the  prescribed  time,  the  statute  declaring  that  "he  shall  for- 
feit his  office"  in  case  of  such  failure.  But  the  Court  of 
Appeals  reversed  the  judgment  of  the  Circuit  Court,  holding 
that  the  latter  had  no  authority  to  question  collaterally  the 


T*<1868).  1   Mete.    (Ky.)    138. 


•«Stokes  vs  Kirkpatriek  (18S8), 
1  Met.   (Ky.)   138. 


S  1"]  OFFICKS  F^UNO  TO  gi-^u,,.  ^^^ 

•W>  <»  deeded  .J,XJ,»,1?  ,",''.!'"■'•  ■■"  °«- 
W.  offlc  under  ooI„;  of  hi  .1    .  "  ^"""  "•"^""(S 

"•  q-lify  under  .  Z^T,  r'"""*'"*  ■»  '"I  '"I'd 
though  the  statute  declared  T.^  .^     V     "  *"°*^  *''«'^^o^ 

^ce.""  sothou;^^^:,:  ;:^;^^^^^^  '^^  «'- 

*«  <l"-'ify  in  a  prescribed  manner  "he  1,  1  !r  "®"'"  '*"' 

to  which  he  m.y  have  been  Tt  d  or    „  T''  ^'^  ^^^'^ 

<leemed  guihv  of  «  ™-  ^  appomted,  and  shall  be 

^"Ity  of  a  misdemeanor  p,.„i«hable  by  fi„e  and  i^! 

B.ch.  (8.  C.)  21a,. ,,o  Steven,  „ 
Treasurer.   (,822,.  2  MeCord    ,8. 

««  Mich.  553,  67  N   W 
^..Dun,,,.    ..    „,H.pp,e 

•«Spro,vl   V8   Lawrence 


(1800), 
689. 
(1872), 


(1859), 


^"-  «'<•     Also  Sute  V.  Ely 


(1809),  43  Ala.  560;  Ex  d  r.n^ 
"8-2).   48   Ala.   386.      F^.'^'"/': 
ca«..  exp.„,v  overrun  'Cs^l 
*«    Tucker    (1876),    54    Ala     «w 

rXi:'"  ""^  '"  "  '"'^  -"•^° 
["1""*    .    .    .    judicial       Mcer- 

t«.nn,e„t  of  the  vacancy  befo"Th, 
.ppo.nt.e„tof..ueJ.«,rrnt 
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prisonment,"  yet  a  perwn  who  «cted  as  justice  of  the  peace 
without  having  complied  with  this  statute,  was  held  to  be  an 
officer  de  facto."  So  under  the  same  statute,  the  failure  of 
an  excise  commissioner  to  file  a  bond,  was  held  not  to  divert 
him  of  a  de  facto  character."' 


§  142.  Same  subject— Same  subject.— Some  New  York 
cases  have  gone  still  further,  and  held  that  a  person  duly 
elected  or  appointed,  but  failing  to  qualify,  though  enjoined 
to  do  so  by  strict  statutory  provisions,  was  not  merely  an 
officer  de  facto,  but  a  de  jure  officer  holding  by  a  defeasible 
title.    This  was  the  conclusion  arrived  at  in  one  case,'^  where 
an  overseer  of  the  poor  had  taken  and  filed  an  improper  oath, 
and  the  statute  declared  that  failu.o  to  qualify  shall  be 
deemed  a  refusal  to  serve,  and  provided  the  manner  of  filling- 
the  vacancy  in  such  event    And  in  another,"  where  a  com- 
missioner of  highways  had  not  executed  an  official  bond  as 
required  by  law,  though  the  statute  provided  tlat  in  case  of 
such  failure  "he  shall  forfeit  the  office  to  which  he  may  have 
been  elected  or  appointed."    Per  Dwight,  C,  delivering  the 
judgment  in  the  latter  case:      It  is  plain,  that  the  failure 
to  file  the  bond  is  a  cause  of  forfeiture.    The  office  in  that 
case,  does  not  become  ipso  facto  vacant,  but  there  must 
be  a  direct  judicial  or  other  authorized  proceeding  on  the 
part  of  the  proper  authority  to  enforce  the  forfeiture.     The 
act  resembles  a  case  of  forfcittire  of  a  franchise  or  corporate 
charter,  which  is  only  enforceable  by  a  proceeding  in  the 
nature  of  a  quo  warranto."  ■* 


••Week*  VB  Ellis (1848).  2  Barb. 
(N.  Y.)  320. 

••Cronin  v«  Gundy  (1879),  16 
Hun  (N.  Y.)  620. 

•  'Horton  vs  Parsons  (1885),  37 
Hun  (N.  Y.)42,  affirming  1  How. 
Pr.  (N.  8.)   124 


"Foot  vs  Stiles  (1874),  «7  N. 
Y.  .39». 

s»Al»o  Matter  of  Kerr  (1908), 
37  Misc.  (N.  y.)  324,  108  N.  Y.  a 
591. 
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§  143.  Same  ■ubject— Same  subject— But  the  Ameri- 
can case  which  haa  gone  the  farthest  in  the  direction  of  up- 
holding the  de  facto  character  of  officers  failing  to  qualify 
in  face  of  most  stringent  statutory  provisions,  is  Clark  va 
Enniar  adversely  criticized  in  8tate  va  Lansing,''^  but  ap- 
proved by  the  New  York  Supreme  Court  in  Horton  va  Par- 
aonaV    There  a  motion  was  made  to  quash  the  service  and 
return  of  a  summons  on  the  ground  that  the  sherifiF  had  no 
authority  to  act,  because  he  had  not  renewed  his  bond  in 
time.    The  Act  provided  that  upon  such  failure  of  the  sheriff, 
his  office  "shall  immediately  expire,  and  be  deemed  and  taken 
to  be  vacant,  and  if  such  sheriff  shall  thereafter  presume  to 
execute  the  office  of  sheriff,  then  all  such  his  acts  and  proceed- 
ings done  under  color  of  office  shall  be  absolutely  void,  and  he 
shall  for  such  offense  be  liable  to  be  indicted  for  a  misde- 
meanor, and,  on  conviction,  fined  in  any  sum  not  exceeding 
two  thousand  dollars."    The  court,  after  reviewing  numerous 
authorities  bearing  on  the  point,  held  that  the  sheriff  while 
acting  as  such  was  an  officer  de  facto,  and  his  acts  in  serving 
and  returning  the  summons  were  valid.    "It  is  clear,  I  think, 
both  upon  reason  and  authority,"  said  Van  Syckel,  J.,  "that 
a  statute  declaring  an  office  vacant  for  some  act  or  omission 
of  the  incumbent,  after  he  enters  upon  his  duties,  does  not 
execute  itself."  •• 


§  144.  Same  subject— English  iUustrations.- The 
English  courts,  like  the  American  courts,  have  constantly 
striven  to  invest  with  a  de  facto  character  persona  openly 


»»(1883),48N.  J.  L.  68. 

•M1886),  46  Neb.  614,  64  N.  W. 
1104. 

»«(1888),  37  Hun  (N.  Y.)  42, 
•fflrming  1  How.  Pr.  (N.  8.)  124. 

»«See  •lao  Crawford  v»  Howard 
(I8S1),  9  Ga.  314;  SUte  t»  Jack- 


•on  (1875),  27  La.  Ann.  641; 
State  V8  Cameall  (1849),  10  Ark. 
156;  State  v«  Ruff  (1892),  4  Wash. 
234,  29  P.  999;  Hyde  vs  State 
(1870),  62  MiH.  065;  State  vs 
Cooper  (1870),  63  Miss.  015;  but 
•ee  Bennett  vi  State    (1880),  68 
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exercising  public  offices,  though  they  may  not  hare  qualified 
as  required  by  law.    Most  of  the  cases  upon  this  subject  arose 
under  the  Corporation  Act  •*  and  the  Test  Act,*'  the  first  of 
such  Acts  affecting  the  eligibility  of  a  person  to  an  office,  and 
the  other,  his  ability  to  hold  it  after  having  been  duly  elected 
or  appointed,  but  having  failed  to  properly  qualify.    By  the 
last  Act  it  was  enacted,  among  other  things,  that  every  of- 
ficer, save  a  few  exceptions,  shall  take  the  several  oaths  of 
supremacy  and  allegiance,  and  upon  his  neglect  or  refusal 
to  do  so  "shall  be  ipso  facto  adjudge  incapable  and  dis- 
abled in  law"  to  hold  the  office,  and  the  same  "shall  be 
void,  and  is  hereby  adjudged  void."    Notwithstanding  such 
strong  language  and  the  equally  strong  wording  of  the  other 
Act,  "it  hath  been  strongly  holden,  that  the  acta  of  one  under 
such  a  disability,  being  installed  in  such  an  office,  and  execut- 
ing the  same  without  any  objection  to  his  authority,  may  be 
valid  as  to  strangers ;  for  otherwise  not  only  those  who  no  way 
infringe  this  law,  but  even  those  whose  benefit  is  intended  to 
be  advanced  by  it,  might  be  sufferers  from  another's  fault, 
to  whidi  they  are  in  no  privy ;  and  one  chasm  in  a  corpora- 
tion, happening  through  the  default  of  one  head  officer,  would 
perpetually  vacate  the  acts  of  all  others,  whose  authority  in 
respect  of  their  admission  into  their  offices,  or  otherwise, 
may  depend  on  his."  "• 

In  R.  vs  Mayor  of  Cambridge  "^  the  status  of  a  town  clerk, 
who  had  neglected  to  make  the  declaration  prescribed  by 
9  Geo.  4,  c.  17,  came  into  question,  and  it  was  decided  that 
notwithstanding  his  default  which  according  to  the  Act  made 


Miss.  656;  Creighton  vs  Comm. 
(1885),  83  Ky.  142,  4  Am.  St.  R. 
143. 

»M3  Car.  11,  8t«t.  2,  c.  1. 

»»25  Car.  II,  c.  2. 

»«Bac.  Abr.  Tit.  Offices  and  Of- 
ficers, quoting  verbatim  Hawk.  P. 


C.  c.  8,  and  citing  2  Jon.  81,  137; 
2  Lev.  184,  242;  2  Mod.  193,  S 
Keh.  000.  665,  082,  721  j  10  Mod. 
185;  Ld.  Raymond,  209.  See  how- 
ever Anon.  (1679)  Freem.  475. 
»»(1840),  12  Ad.  &  E.  702. 


»«W  .««  have  been  mnlved  „";.'::'  ""  "■'  >"»«»"">' 
«» fomep  act.  ■!».»..       I  '  '"»  "■mmto.    In 

•«.i..t  hin,,  .an  he  held  the^T,        **"  '""'""^ 

fcmer  Act.  JWed  Jl  tl  w     ^     "^°'"*" "    "' 

a»  "Tct  Act"  .nd  the  .'CoJ!        ""f  '°''»'  *«  •"''•«'' 

**   Corpo„„on  Act,"  .b„,.  «fc^  ,; 

Mvor  of  .  to™  ,„  ,„„.  ji,™J"  •  -""l™™  to  the 
repl.ce  on,  of  the  „e„|.„  1^?  '"  *  ''«»  «I«ioa  » 
■11«8^  h.d  bccome^iTbt  1?°  ?""'•  "'"^  ««  "  »■•• 
■..ni™»l™„,deb.or-.„di.i  u  uT^  ■'"'"«'  '"  ^lief 
«"'  be  Cfblirted  b;,°owr.  ,*;.'"" *"°^ "">"'" 
tntion.  Act,  then  in  W  -"Z    ^  J'"  '''"■'"''"  '""i- 

»* «»..»» .ppiie.  f„;X  J*  "V""  '■" "-  •  ■"«■»'- 

ftte _•        


<W3).  L.  R.  8  C.  p.  406;  R.  vg 


;»M866).  26  U.  C.  Q.  fi.  293. 
»»«Con.SUtU.C..c.M. 
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oil  shall  thereby  become  vacant.     The  court  obaerred  that 
the  fact  that  the  member  in  question  was  duly  elected  to  the 
oftice,  and  waa  never  removed  nor  had  resigned  his  office,  and 
was  de  facto  exercising  the  office  of  councillor,  prima  facie 
showed  that  the  office  was  filled ;  and  that  the  matters  relating 
to  the  insolvency  were  facts,  the  truth  of  which  should  be  a»- 
certained  and  brought  under  the  notice  of  the  head  of  th« 
council  in  some  way  or  other  before  he  could  issue  his  warrant 
In  Chaplin  va  School  Bd.  of  Woodstock  '"*'  it  was  all^^d 
that  the  three  defendant  trustees  had  by  reason  of  their  being 
interested  in  certain  contracts  with  the  board   ipso  facto 
vacated  their  seats;  that  they  nevertheless  continued  to  sit 
and  vote,  and  had  voted  in  favor  of  certain  resolutions  which 
were  passed,  whereby  the  principal  of  the  school  was  dis- 
missed, and  another  person  appointed  in  his  place ;  and  that 
for  the  votes  of  the  three  defendant  trustees  the  vote  would 
have  been  different.    It  was  sought  by  the  action  to  have  the 
seats  of  the  three  trustees  declared  vacant^  and  the  votes  and 
resolutions  declared  void ;  and  an  injunction  restraining  such 
trustees  from  further  acting  as  members  of  t^e  board  was 
prayed  for.    The  Act  under  which  it  was  claimed  the  trustees 
had  forfeited  their  seats,  stipulated  that  any  trustee  who  has 
any  pecuniary  interest  in  any  contract  with  the  corporation, 
or  who  receives  or  expects  to  receive  any  compensation  for 
any  work,  employment,  or  duty  on  behalf  of  such  corpora- 
tion, "shall  ipso  facto  vacate  his  seat,"  and  every  such  con- 
tract, etc.,  shall  be  void,  "and  the  remaining  trustees  shall 
declare  the  seat  vacant,  and  forthwith  order  a  new  election." 
It  wat  held  that  the  seat  of  a  trustee  did  not  actually  become 
vacant  under  the  Act  until  the  other  members  of  the  board 
had  declared  it  Vacant;  and,  as  in  that  case,  no  action  had 
been  taken  by  the  other  members  of  the  board,  the  seats  of 


i«i>(1880}  16  0.  R.  728. 


S   14flJ  OWUKlto  f AlUXu  TO  WLAU^y.  ^^ 

Hic  three  tru.teP8  were  full ;  .nd  bein*  full  th .         .. 

"ot  interfere  by  injunction  to  re!^  !f„  .1^  "^  """"'^ 

-cting  „  tru,tl   'it  2Z  Xhat       """'"''  '"™ 
«o«l>n«  were  tl.«  nni„        "'^^''«'''  »»»«»  q»o  warranto  pro- 

'o  determine  the  title  of  .»  „«        V^  ^         '''  "»"««»«"•.» 

p—n.  to  oe,:.i:'tet:;*::* '■7 '•«  *t'"""^ 
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eome  of  trifling  importanoe  when  it  ii  borne  in  mind  that  in 
tlw  OMM  where  they  are  found  the  judges  were  diaouMing  the 
legal  title  of  the  officer,  and  not  official  acta  performed  by  him 
while  de  facto  in  office.  Of  ooune,  there  may  be  inaUncea 
where  the  language  of  a  statute  is  so  imperative  and  exacting 
as  to  avoid  b^  the  title  and  the  acta  of  the  incumbent,  but 
generally  this  should  not  be  taken  to  be  the  legislative  intent. 

I  147.  Same  subject— Same  iubject.— A  statutory  pro- 
vision, even  though  dispensing  with  quo  warranto  to  try 
the  title  of  an  officer,  does  not,  aad  cnnnot,  oust  from  actual 
poaseuion.  However  strong  may  be  the  words  of  a  itatuto 
they  can  never  have  the  effect  of  a  judgment  in  quo  war- 
aatOi  The  Utter  ia  a  poblio  judicial  act  which  informs  the 
whole  world  tiiat  the  pretended  (Mcer  has  no  title,  and  actu- 
ally ousts  him  frran  office.  On  the  other  hand,  a  statutory 
declaration  alwaya  involvea  a  mir<Ml  question  of  law  and  fact. 
Everyone  may  be  aware  of  the  existence  of  a  statute  providing 
that  if  an  officer  fails  to  comply  with  it  within  thirty  days 
after  his  election,  his  office  shall  become  vacant ;  but  the  non- 
compliance with  such  provision  is  a  fact  which  the  public  may 
ignore.  Hence  some  step  must  be  taken  to  inform  the  com- 
munity of  such  failure,  either  by  a  resolution  of  a  proper 
board,  or  by  the  election  or  appointment  of  a  successor,  or 
otherwise.  Until  then,  and  so  long  as  thor-t  entrusted  with 
the  supervision  of  puUic  offices,  and  whose  duty  it  is  to  see 
that  they  are  properly  filled,  remain  inactive  and  permit  the 
performance  of  official  duties  by  unqualified  incumbents,  the 
public  and  third  persons  have  a  right  to  rely  on  the  letter's 
apparent  authority.  As  to  them  they  should  be  deemed  offi- 
cers de  facta  This  is  the  only  doctrine  consistent  with  jus- 
tice and  public  policy. 


I  149]  orricraa  rjuusa  to  hvauwy.  gu 

JJ^^^^'^^^^^'^^'^^i^-To  .ccpt  thU 
u7o  d^  »••»  »o  r>  to  th.  point  of  u,ing  th.t  then. 
»  no  d.ffe«no«,  .o  f «  m  th.  de  f.cto  doctrinei!  concerned 

Aat  u  m.nd.to.7.  On  the  contrary,  it  i.  ,„b„itted  th,t  . 
^  e,pre«ed  here  make,  it  po«ible  to  give  effect  both  to  t 

doctnne     The  title  of  the  officer  might  be  deemed  .o  f.r  le- 

Pomtoent  .t  any  time,  or  to  allow  the  iM„e  of  any  .«mma^ 

the«to  tned  ,n  a  direct  proceeding.    The  .tatute  would  .fil 

Zb^^t     ?,'*'"  ^^^•'--"o"  0'  the  legal  title  to  the 
^oe.  but  untUjome  rtep  wa.  tdcen  to  notify  the  public 

IjTindi^'  T^"*^  '••  '^"'^  -^  '''"^^^  be  held  valW 
«d^d,ng.  .0  far  a.  the  public  and  third  per«.n.  were  con- 

doctane.«-The  above  view,  are  practically  thoee  expounded 

aZJ.  to,  which  lay.  down  general  principle,  that 

.ppear  to  u.  very  commendable,  whether  in  that  caae  the  very 
rtnngent  wording  of  the  .tatute  permitted  of  their  apZ 
ction  or  not  But  we  al«,  find  .upport  for  ^ 
opmion  we  expr«.,  j^  several  other  authoritie..     Tbus,  the 

terpreting  a  .imilar  .tatntory  provision,  obwrve.:     "It  i. 

•"(1«88).4BN.J.L.«.  8tRo«,.«T». 
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thcrfeore  manifest  that  the  words  of  the  statute  "*  already 
quoted,  declaring  that  where  a  commissioner  accepts  another 
office,  his  former  office  shall  become  'vacant,'  cannot  mean,  in 
a  situation  like  this,  that  it  is  corporeally  vacant;  for  the 
person  lawfully  elected  to  fill  it  remained  in  posse.'^sion  dis- 
charging its  duties.  Mere  words  in  a  statute  cannot  alone 
make  an  office  unoccupied  which  in  fact  is  occupied.  The 
legal  meaning  of  the  words,  in  such  circumstances,  is  that 
the  office  has  no  occupant  who  holds  by  a  good  title  in  law, 
and  that  the  appointing  power  may  at  once  be  exercised  to 
fill  it,  or,  if  it  is  an  elective  office,  the  people  may  elect, 
and  no  adjudication  is  required  to  declare  the  vacancy,  al- 
though the  newly  appointed  or  elected  officer  may  find  it  nec- 
essary afterwardti  to  resort  to  quo  warranto  proceedings  to 
obtain  actual  posession  of  the  office." 

§  150.  Same  subject— Same  subject. — The  following 
cases  are  also  authority  in  that  direction.  Thus,  in  Mon- 
ieith  vs  Commonweallh^'"^  the  action  was  upon  the  official 
bond  of  a  Sheriff,  which  was  chiefly  defended  on  the  ground 
that  it  had  been  given  after  the  expiration  of  sixty  days  after 
tlie  election,  contrary  to  the  Act  which  provided  that  in  such 
case  the  "office  shall  be  deemed  vacant."  The  Court,  though 
seemingly  of  the  opinion  that  the  statute  was  mandatory, 
thought  that  the  case  could  be  correctly  decided  by  relying 
upon  the  doctrine  of  estoppel,  and  the  de  facto  principles. 
"Was  not  Monteith,"  said  the  Court,  "after  he  gave  bond  and 
entered  upon  the  discharge  of  the  duties  of  the  office,  sheriff 
de  facto?  If  he  were  not  in  all  respects  an  officer  de  jure, 
because  of  the  failure  to  qualify  and  give  the  bond  in  the 
time  prescribed,  was  he  a  mere  usurper,  undertaking  to  act 
without  any  pretence  or  color  of  right  ?    This  cannot  be  main- 


i04Gen.  Stat.  p.  4C5. 
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tawed  upon  the  facts  in  this  record.    He  had  been  regularly 
elected;  from  that  election  he  derived  his  title  to  the  office  " 
So  ,n  Hull  vs  Superior  Courtr'  it  was  contended  that  a 
sheriff  and  tax  collector  had  not  qualified  according  to  law 
because  as  was  alleged,  he  had  not  given  bonds  for  suffi- 
cient amounts.    The  court,  however,  after  affirming  the  prin- 
ciple that  the  statutory  provisions  as  to  qualification  we^e 
mandatory,  added :    "But  even  if  the  bonds  were  insufficient, 
that  circumstance  would  merely  affect  his  right  to  the  office- 
It  would  not  touch  the  question  of  his  incumbency.     Being 
the  actual  incumbent  of  the  office,  he  was  in  possession  un 
der  color  of  right ;  he  was  at  least  a  de  facto  officer  » 
Again  in  Kelly  vs  8taie,^or  j^  ^.^  ^^^^  ^^^^^^  ^^  ^^^.^ 

ity  of  the  official  bond  of  a  county  treasurer  that  at  the 
time  he  gave  it,  his  office  had  become  vacant,  because  he  had 
not  given  it  in  proper  time,  and  the  statute  declared  that 
upon  such  failure  the  office  shall  be  held  vacant  But  the 
Court  while  agreeing  that  the  "true  construction  of  this  stat- 
ute to  be,  that  upon  such  failure  to  give  bond  or  take  the  oath, 
the  office  ipso  facto  becomes  vacant"  held  nevertheless,  that 
as  the  treasurer  had  actually  exercised  the  office  he  had  be- 
come an  officer  de  facto,  and  his  bond,  though  irregular,  was 
valid  and  binding.  "• 


»«(1883),63Cal.  174. 

"'(1874),  25  Ohio  St.  667. 

»»«For  caaes  apparently  not 
sharing  foregoing  views,  see  State 
TS  Unsing  (1895),  46  Neb.  614,  64 
N.  W.  1104;  Creighton  vs  Coram. 
(1886),  83  Ky.  142,  4  Am.  St  R. 


143;  R.  TS  Com'rs  of  Semrs 
(1872),  1  Pug.  (N.  B.)  161.  See 
also  Bennett  vs  State  (1880),  68 
Miss.  666,  which  deals  with  the  lia- 
bility of  sureties  on  the  official 
bond  of  an  offictr.  See  also  see. 
330. 


CHAPTER  12. 

OFKICERS  DE  FACTO  BECAUSE  OF  INELIGIBILITy,  OR  LEGAL 
DISABILITY  AKI8INO  DURING  CURRENCY  OF  OFFICIAL 
TERM. 


i  151.  General  rule. 
Ifi2.  English  Illuttrationa. 
183.  Same  lubjeet. 
IM.  American       illustrationt— 

Lack  of  age. 
195.  Ineligibility  through   taint 

in  the  blood. 
150.  Ineligibility  by  reaaon  of 

alieniam. 

157.  Ineligibility   by   reaaon  of 

•ex. 

158.  Ineligibility  by  reaaon  of 

defalcation. 
150.  Ineligibility    through    lack 
of  property  qualification. 

100.  Ineligibility    through    lack 

of  profesaional  qualifica- 
tion. 

101.  Ineligibility   by   reaaon  of 

non-retidence. 

102.  Inelegibility    through    the 

holding  of  an  incompati- 
ble office. 


I  103.  Same  aubjeet. 

104.  Votes    cast    for    Ineligible 
I         candidate   not  generally 

void. 

105.  Disability    arising    during 

currency  of  term. 
100.  Disability  through   change 
of  residence. 

107.  Change    of    residence    ef- 

fected by  law. 

108.  Disqualification   by   reaaon 

of  'insolvency — Canadian 
illustrations. 

109.  Disqualification    by   reason 

of  exhaustion  of  the  con- 
stitutional period  of 
holding. 
170.  Disqualification  by  reason 
of  acceptance  of  incom- 
patible oiBee. 


§  151.  General  rule. —  A  person  who  enters  into  an  of- 
fice and  undertakes  the  performance  of  the  duties  thereof  by 
virtue  of  an  election  or  appointment,  is  an  officer  de  facto, 
though  he  was  ineligible  at  the  time  he  was  elected  or  ap- 
pointed, or  has  subsequently  become  disabled  to  hold  the  of- 
fice. Indeed,  "it  is  settled  by  a  current  of  authority  almost 
unbroken  for  over  600  years  in  England  and  this  country, 
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that  inelipbility  to  hold  an  office  does  not  prevent  the  ineligi- 
ble incumbent,  .f  >n  posaesaion  under  color  of  right  and  au- 
thorny,  from  bemg  an  officer  de  «,to  with  respect  to  hia 
official  acta  m  so  far  as  third  persons  are  concerned/' »    The 

d^fficul  of  ascert-nment  as  his  actual  election,  and  sound 
policy  requires  that  the  public  should  be  no  more  required  to 
mvestigate  the  one  than  the  other,  before  accord,^  ^c^ 
to  his  official  position."  »•  "Fw-i. 

§  152.  English  iUustrations.- In  CoHard  v.  Winder* 
faction  was  for  debt  upon  an  obligation,  conditioned  for 
performance  of  covenanto  in  a  lease.  It  was  shown  that 
one  Doctor  Longhem,  being  doctor  of  the  civil  law,  and  never 

toa  Wfi"  T;  ""  '^'^'  ^°«*^*"*-^'  -<*  -ducted 
to  a  benefice,  and  afterwards  made  a  lease  for  years  of  the 

re^toiy.     The  patron  and  ordinary  confirmed  it     He  was 

f  mZ?  ''""*  ^'  r^°"  '^"'^^'  »«--  ^  -" 
\  L  u  Tv""'  "**  *^"  ^"^*^°°  ^'«''  whether  the  lease 
J^uldbmd  the  successor.  It  was  argued  that  it  diouldn^ 
be<»use  he,  being  a  layman,  w«i  never  capable,  and  so  the 

institution  was  void,  and  he  never  was  incumbent    WjJy 
It  was  urged  that  he  was  parson  de  facto,  and  such  a  one 


iStokes  v«  Acklen   (Tenn.  Chy 
App.,  18B8),  40  S.  W.  316.    Also 
McCarthy  vs  Wilson    (1906),  146 
C«l.  323.  82  P.  243  J   Dolliver  vs 
Parks  (1884),  136  Mass.  409;  Mon- 
roe  vs   Hoffman    (1877),   29   U. 
Ann.    661;    Ostrander    vs    People 
(1883),    29    Hun    (N.    Y.)    613; 
Gregg  Tp.  tb  Jamison   (1867),  85 
P«.  St.  468;  Hawke  vs  McAllister 
(1894),  4  Aril.  160,  36  P.  170;  In 
re  Corum  (1900),  62  Kan.  271,  62 
P.  661,  84  Am.  St.  R.  382;  Ex  p 
C«ll  (1877),  2  Tex.  App.   (Crim. 


Cm.)     497;     Lockhart    y.    Troy 

(1872).  48  Ala.  670,  Oliver  vaJer 
sey  City  (1899),  63  N.  J.  L.  634 
44  A.  709,  76  Am.  St.  R.  228,  48 
LR-A.  412.  But  see  Creighton  vs 
Commonwealth  (1886),  83  Kv 
142,  4  Am.  St.  R.  143. 

»«Per  Curiam  in  Dugan  v.  Far- 
rier (1886),47N.  J.  L.  383,  1  A. 
761,  affirmed  in  Farrier  vs  Dugan 
(1886).  48  N.  J.  L.  613.  7  A.  881 

'(1600).  CrcElii  776,  78  En». 
R.  1005.  ^ 
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whereof  the  law  takes  cognizance  by  his  induction,  and  the 
people  cannot  take  notice  of  any  other,  and  all  acts  done  by 
him  during  that  time  should  bind  as  well  as  if  he  had  been 
a  rightful  parson;  for  it  would  be  mischievious,  if  all  his 
acts  should  be  drawn  in  question.     And  every  one  agreed, 
that  all  spiritual  acts,  as  marriages,  the  administration  of  the 
sacraments,  etc.,  by  such  a  person,  during  the  time  he  is 
parson,  are  good.    "By  the  same  reason,  these  temporal  acts 
and  this  lease  being  confirmed  by  the  patron  and  ordinary, 
shall  well  bind  the  incumbent  sTiccessor."     The  court  ad- 
judged accordingly,  but  for  other  reasons  the  judgment  was 
stayed. 

In  Knight  vs  Corporation  of  Wells'  the  facts  were  these: 
Queen  Eliaibeth,  by  letters  patent,  in  the  thirty-first  year 
of  her  reign,  incorporated  the  City  of  Wells,  by  the  name 
of  Mayor,  Masters  and  Burgesses,  etc.    Subsequently  Charles 
II.,  anno.  35  of  his  reign,  incorporated  them  again,  but  by 
the  name  of  Mayor,  Aldermen  and  Burgesses,  etc.,  and  di- 
rected that  the  Mayor  should  be  elected  out  of  the  most  suf- 
ficient citizens,  in  such  manner  as  provided  by  the  letters 
patent.    By  virtue  of  this  last  charter,  one  Day  was  chosen 
Mayor  of  the  city,  but  he  was  not  a  member  of  the  old  corpora- 
tion and  hence  was  ineligible.    He  however  sealed  a  bond  with 
the  majority  of  the  new  corporation,  and  its  validity  was 
challenged  on  the  ground  that  he  was  not  a  lawful  officer.    But 
the  court  resolved  "that  the  bond  was  good,  though  it  was 
objected  that  it  was  sealed  by  a  Mayor  de  facto,  and  one  not 
qualified  under  the  last  charter  to  be  Mayor." 

§  153.  Same  subject— lu  Waterloo  Bridge  Co.  vs  Cull* 
It  appeared  that  by  sec.  8  of  the  land  tax  Act,  38  G.  3,  c.  6, 

^"*''-'"*-  J.  Q.  B.  70,  8  Jur.  (N.S.)4<M. 
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haiZtTtlr;  :t  ^'tx  ^^°  ^''^^-" '--  ^^^  ■-■ 

uua  e,  that  the  assessors  were  to  return  the  names  of  m-r 

:i^Ser::t^rr'  ;r  ^  ^-"-^-^^  -^^^ 

Held,  that  an  ZlZTT^        "*'"  '"^  ^''^^  P«"'^''- 
reason  of  th.    ""'f";'"*  ""'^  '^^^  was  not  invalidated  l,v 

qualification  of  ih      '  ^        °  """'  "^"^'^^  ^^^^^^  *<>  »!>« 

quaiincation  of  the  assessors  and  of  the  collectors     R„f  , 

the  lud  WM  no,  li.i.,    r°'      •'  °-  ^''  "  ""•  """tended  thM 

which  provided  tht  not  '  """''"'  *"  ^«  ''^^  ^^^ 

noinf^  ,  P^"*'''  ^°  interested  should  be  an- 

pointed  as  valuer.    The  vahifltinn    u^  ^ 

Coleridge.  J.,  sayin/  VIT       •    T""'  ""^  ^'^^  "'^^^' 

was  an  oijec^tionrthi,  ^""'""^  *•"**'  '^"'"•°«  *»'-'•'' 

"  oujecnon  to  this  appointment,  such  th«f  if  i,  i,  j 

been  properly  brought  before  the  Courtt.,  '^ 

^  ....en,  :rr:;Er;r„ri:t: 

"(ISSSI.gEI.  4BI.  052.27L  J  ««5        ,      , 

Q-  B.  195.  4  Jur.  (N.  S.)  7o7  „  5*  ""^  *''^'*^  Mining  Co. 

•'^W-  V.  H.rri.    (1W2).  40  Nov.  Scot 
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§  154.  American  illustntiom— Lack  of  age.— A  per- 
son may  be  an  officer  de  facto,  though  not  lawfuUy  entiUed  to 
hold  the  office  by  reason  of  minority,  or  want  of  the  proper 
age  to  fill  the  same.    Thua,  where  the  son  of  a  circuit  clerk 
acts  as  his  father's  deputy,  and  is  generally  recognized  by  the 
public  as  such,  he  is  a  de  facto  officer,  though  ineligible  to 
the  office  owing  to  his  minority.*    So  a  minor,  specially  ap- 
pointed by  a  justice  of  the  peace  to  execute  a  particular  proc- 
ess, is  an  officer  de  facto.'    So  is  a  deputy  sheriff  under  age, 
and  a  service  made  by  him  is  not  illej^.»    Again,  where 
the  constitution  requires  a  Circuit  Judge  to  be  30  years  of 
age,  and  the  a^winting  power  confers  the  office  upon  one 
who  is  not  competent  by  that  test,  he  nevertheless  becomes  a 
judge  de  facto." 

§  155.  IneligibiKty  through  taint  in  the  blood.— A  per- 
son who  is  rendered  disqualified  by  law  to  hold  any  public 
office  by  reason  of  taint  in  his  blood,  may  nevertheless  be  an 
officer  de  facto,  if  he  discharges  official  duties  under  color 
of  an  election  or  appointment.  Thus,  where  a  negro  had  been 
elected  a  constable,  though  he  was  constitutionally  ineligi- 
ble, it  was  held  that  the  grounds  of  the  argument  against  his 
official  character,  could  not  "alter  the  stubborn  fact  that  he 
was  elected  constable,  exercised  the  duties  of  the  office  under 
color  of  that  election,  and  thereby  became  an  officer  de 
facto."  " 


336.  As  to  peraoM  ineligible  under 
the  Corporation  Act,  aee  ante,  sec. 
144. 

TWimberljr  vs  Bolsnd  (1806), 
72  Miss.  241,  16  So.  OOS. 

•Floyd  vs  SUte  (1885),  79  AU. 
30. 

•Irving  vs  Edrington  (1880),  41 
La.  Ann.  671,  6  So.  177. 


"Blackburn  vs  SUte  (1859), 
40  Tenn.  (3  Head.)  690.  Also 
Green  vs  Burke  (1840),  23  Wend. 
(N.  Y.)  400;  People  vs  Dean 
(1830),  3  Wend.  (N.  Y.)  438; 
Bath  vs  Haverhill  (1823),  2  N.  H. 
565. 

"Heath  vs  State  (1860),  S6  Ala. 
273. 
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elld'tt^fJJt'^  "r"  °'  •««^-— An  alien 

tions  tw^rrniiife:  ""ir™^^  ^«  '"- 

appointed  and  conunissioned  byte  Govl    P^"^^'■^^^"'y 

peace  to  fill  a  vacancy   is  an  .ffl       7?     *  ^"'*'^  °^  ''^^ 

ing  that  he  is  JoTT7j  "  "  f®**"-  ^«  ^««to,  notwithstand- 

S     "  "^  "  »ot  «  naturalized  citizen  of  the  State  »    <S« 
Canadian  born  oerson   »»,«  ♦!.      1.  ****  * 

his  allegiance   i^Wted,:   ^'"^    °''''  ^"''"«  '^'^o""**^ 

York  afd  a?;  L  lur  ^^  '"  ^'^  S*"**  «^  N- 

where  an  aS^  "  'tlnL"  f  ""•  '^  ''"**'•"     ^^^«-- 

public,  ,naiifi:  .ndrrs:e°h'.r'^:r^^^  -  *  r ^ 

.pphed  to  a  per«>n  elected  aldeln  in  t^e  C^v  ofT  V  "" 
C.8C0,  though  a  British  subject"  Zt.l^  l""^'"" 
time  he  is  elected  or  appoinC  to  I  ?"^°  ''^'  **  *^« 
count  of  alienage  L«T    ,  "  disqualified  on  ac 

standing  11°^;^    1        "'"  *  ^'  ^"'"^  *>«^''  ^ot^Uh- 
BaturaW"  '"  ''"'**"  "  "PP^"*--*  ^e  becomes 

public  is  a  de  facto  offil         .   Missioned  as  a  notary 
her  are  vL    ^Z     7'-!^^  acknowledgments  taken  b^ 

Wenottl^taki^rt-rS^^^^  ^ 

and  incidents  attact^   ^e  JtTa  JI  T/' ^  '°^ 

office  being  one  in  existence  by  vTr tue  of  law      ^  f  T'  *"' 

been  regularly  elected  «n^  •  '  '^^  '^®  ^»^«« 

gu    riy  elected  and  commissioned,  and  inducted  into 


Hi**!v''v';  ^  ^^  (1886),  40 
Hun  (N.  Y.)  486.  AIm  SUte  vs 
H.rMI90„,  ,oe  Tenn.  269.  «1  s! 


»<WJlson    v»    Kimmel    Oson 
109  Mo.  260,  19  8.  W  24  ' 

(1863),  23  Cal.  315. 
J«Vick.bur?  V8  Groome   (Mim 
W8).  24  So.  306. 
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office  and  given  the  apparent  sanction  of  competent  authority 
to  Uncharge  ita  duty."  "  So  where  a  fmale  was  elected  t'o 
the  oftce  of  toxvnship  school  inspector,  and  qualified  and 
acted  as  such,  she  was  held  to  be  a  de  facto  officer,  and  her 
acts  were  considered  valid,  whether  she  was  eligible  or  not«» 

§  158.  IneligibiUty  by  reason  of  defalcation—A  per- 
son whose  election  to  an  office  is  irregular  and  void,  because 
at  the  time  it  was  made  he  was  a  public  defaulter,  and  hence 
ineligible  under  a  statute  providing  that  the  election  of  a 
defaulter  to  any  office  of  trust  or  profit  shall  be  void,  is  never^ 
theless  an  officer  de  facto,  if  he  discha,«e.  the  duties  of  the 
office  under  color  of  such  election.    This  proposition  was  up- 
held  m  two  cases,  where  defaulters  were  elected  and  acted  as 
sheriffs.  '• 


§  159.  Ineligibility  through  lack  of  property  quali- 
ficataon.-  Ineligibility  from  want  of  the  requisite  property 
qualification  to  hold  an  office  will  not  prevent  a  person  from 
becommg  an  officer  de  facto.  Thus,  where  upon  a  trial  by 
jury,  a  challenge  to  the  array  was  made  on  the  ground  that 
one  of  the  juiy  commissioners  who  had  selected  the  juiy  was 
not  a  freeholder  of  the  State  of  Ohio,  as  presumably  required 
by  law.  It  was  held  that  such  commissioner  was  an  officer  de 
facto,  and  his  acts  as  selector  could  not  be  assailed." 


"Stokei  v«  Acklen  (Tenn  Chy 
App.  1898),  40  S.  W.  316. 

>iDonough  vs  Dewey  (1890),  82 
Mich.  S09,  a.  a  sub.  nom.  Donough 
v«  Holliiter,  46  N.  W.  782. 

iiBaten  vt  Dyer  (1848),  9 
Hump.  (Tenn.)  162;  Jones  vs 
Scanland  (1845),  6  Hump.(Tenn.) 
195,  44  Am.  Dec.  300.     See  also 


Sheridan  vs  St.  Louis  (1904),  183 
Mo.  25,  81  S.  W.  1082. 

"Ickes  vs  State  (1808),  16 
Ohio  C.  C.  31.  Also  Trihity  Col- 
lege vs  Hartford  (1866),  32  Conn 
452;  State  vs  Anderson  (1796),  | 
N.  J.  L.  318,  1  Am.  Dec.  207;  R. 
vs  Hodgins  (1886),  12  0.  R.  367. 


<   101]  OrnCEHS  INEUOIBLS  OE  DISABLED.  », 

lt,i  i,!1;  :',r'~"™"  ^"."«".io».    Th„,*lZ 

oy  law,  yet  there  was  no  question  that  at  th«  timl  ♦», 
was  tried  he  was  a  de  facto  officer  «'    So  Ih.'  ""^ 

appointed  to  preside  as  judge  aUhe  trfal    .        '  ^""  ""^ 
*  sutute  which  provid^  tTaJin  "Z-"'  '''•°"'  ""^^"^ 

the  reinilar  iud«,^?  ^    "^  °^  incompetency  of 

presumed  that  he  had  nnt  ♦),»         •  •  "'°  ^ 

theless   as  th.  /     5    u  "''"'"^^  qualification,  never- 

tneiess,  as  the  record  showed  that  he  was  a  ii,d«.  A    t    ! 

h  B  acts  could  not  be  collaterally  atta  Jd  «    '^^tTJ'  '"  °' 

o.ple  appHes  whe.  a  person,  through  pisio^X  .S: 

^et  has  not  exercised  his  p„>fession  for  a  su^m  wu 

of  t.me  to  be  elected  or  appointed  to  the  office    aTfl^fx 

ra^ ::«:  z^::^ ''- '-  -^^^-^^  ^^^^  ^^-  ^ 

practised  during  the  required  number  of  years  » 

§  161.  IneLgibility  by    reason   of   non-residenc. 

A  person  who  is  ineligible  to  hold  an  offic^  ^1 H""" 


innJ!"''*"'''  ''•  Territory   (I90I), 
10  Okla.  741,  63  P.  038. 

"Hunter   vs   Ferguson    (1874). 
13  Kan.  462. 


"Guilbeau   vs   Cormier    (1880,, 
32  La.  Ann.  930. 
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jet  if  he  1.  elected  to  the  oiBoe  uid  diMha^je.  the  dutie.  thett^ 
of.  he  will  be  an  officer  de  fwsto."  So  a  penon  acting  aa 
pohce  ju.tice  of  a  town  under  color  of  an  appointnZ,  b 
«.  officer  de  facto,  although  he  may  not  have  re.ided  in  the 
to^  a  aufflcient  length  of  time  to  make  him  eligible  to  the 

pa^ble  office—At  common  law  the  acceptance  by  one  who 
hold,  an  office,  of  a  «econd  office  incompatible  therewith 

ZITZ""'  '?"*'*  ""«°"*'°°  ""^  •  ^°'^"*«"'  of  the 
I?:  «  ^  "  '^"^  *'•'  P"°"P^«  recognized  in  the  United 
Sutea."  The  result  is  that  the  officer  acquires  a  de  jure 
nUe  to  the  .econd  office,  and  forfeits  his  title  to  the  other. 
But  If  he  confmues  to  discharge  the  duties  of  the  forfeited 
office,  his  acts  will  not  be  void,  since  he  wiU  be  deemed  aa 
officer  de  facto.  This  point,  however,  will  be  dealt  with  later 
on^when  we  speak  of  di«a,ility  arising  during  currency  of 

But  the  common  law  rule  obtains  only  where  the  first  office 

which  could  accept  the  surrender  of  it,  or  amove  from  it, 
concurs  in  the  appointment  to  the  second  office."    Therefore 
m  all  other  cases  an  actual  resignation  of  the  first  office  and 


*4P»ttenoa  v*  Miller  (1859), 
2  Mete.  (Ky.)  493.  Alio  U.  S.  ts 
Mitchell   (1908),  186  Fed.  R.  890. 

"SUte  v«  FounUin  (1896),  14 
W«ih.  236,  44  P.  270. 

»«Milw«rd  vi  Thatclwr  (1787).  2 
Term.  (D.  A  E.)  81,  1  R.  R.  431; 
R.  TS.  Tizcard  (1829),  9  B.  4  C 
41  a 

"People  n  Csrrique  (1841),  2 
Hill  (N.  Y.)  93;  GlUte  vt  ButU 
(1877),  9  Rich.  L.    (S.  C.)    IM; 


Ex  p.  CIl   (1877),  2  Tex.  App. 
(Crim.   C.i.)    497;    Biencourt   v» 
Parlcer  (1864),  27  Tex.  KB;  Shell 
I'   C«»«'"«    (1883),   77   v..   328; 
SUte  vi  Bui  (1896),  135  Mo.  325, 
3«  a  W.  636;  Dlckion  r»  Peopio 
(1865).  17  111.  191;  SUteviGofr 
(1887),   IS   R.   I.   805,   9  A.   226. 
»»R.  v«  Pattern  (1832),  4  B.  ft 
Ad.  9,  2  L.  J.  K.  B.  33,  Rodman 
V8  Haroourt  (1848),  48  Ky.  (4  B. 
Mon.)  224. 
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C  ^^  the  appointing  po^,...  Thi.  i.  ,tiU  i.  rule  in 
Engird ;  .nd  though  in  mo.t  of  the  America  Sute.  .  ^Ln 
i.  pnvUeged  to  resign  hi.  office  .t  pleMure"  yetl.^  ! 
thec^inallofthem...    But  .,J ZlSntl  C 

unpowd  upon  an  officer's  right  to  vacate  an  offioo,  or  to  hold 
another  before  having  actuaUy  resigned  the  flratt' J.  m  ^i 
LtilTH'  ''  *"*  °*"'''  ^^"^  ''  ^«  fi^t  office  cann^  t 
eligible  to  the  new  office,  that  ia,  disqualified  to  Le^t  the 
d.  color  of  an  election  or  appointment,  he  become.  an^ffi:rr 


§  163.  Same  «ibject-In  the  following  ca«,.  both  the 
nght  to  resign  and  the  applicability  of  the  de  facto  doctrine 

tricTrt  ''^^"-'^-•P^—hile  acting  rr 
tnct  counciUor  wa,  elected  district  treasurer,  and  entered 
upon  the  duties  of  the  office,  and  it  was  held  tiat,  l^t 
was  ineligible  as  the  two  office,  were  incompatible,  yet  thft  he 


1304;  R.  J,  JoBM  (1741,^  g  g^ 
1148. 

"U.  8.  Ts  Wright    (1839),  28 
Fed.  Cm.  (No.  16.775)  792;  Leech 

wState  (1881 ),  78  Ind.  570;  Bute 
n  Clark  (1867).  3  Nev.  666;  Oil- 
t*rt  y,  Luoe  (1851).  n  B«rb. 
<N.y.)  01;  State  TiFitto  (1873). 

(1856).  6  Cal.  29. 


«iEdw.rdt  TS  U.  8.  (1880).  103 

u.  B.   471. 

•tMcWilliMH    y,   Vtal    (1908) 
130O..738,618.E.78]L 

»«In  re  Corum  (1000),  62  Kan. 
271.  62  P.  661,  P.  4«.8tR.382; 
MiMouri  Pac.  ..y.  Co.  V.  Preaton 
(IWl).  63  Kan.  819.  66  P.  1060- 
«.  »•  Jiutieaa  of  Chaahin  (1840)' 
4Jur.  484. 
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w«.  A  treuurer  da  fwto.»*  With  reference  to  hit  attempted 
n-lffnution,  Robinion,  C.  J.,  ramirked:  "There  u  no  dia- 
ori'tion  in  the  member  of  the  council  to  avoid  hia  office  hy 
bin  act  of  reiigninjf,  nor  any  discretion  in  the  other  membera 
of  the  council  with  whom  he  is  serving,  and  hy  whom  U  was 
not  appointed,  to  accept  his  resignation." 

So  in  New  Hampshire  it  was  held,  that  a  collector  of  taxes 
of  a  previous  year,  who  had  not  completed  the  collection  of 
the  taxes  on  his  list,  and  had  not  been  discharged  from  his 
liability  to  the  town  as  collector,  was  within  the  prohibition 
of  General  Laws,  c.  40  a.  6,  and  disqualified  to  hold  the 
oftiee  of  selectman,  but  as  he  had  assumed  the  latter  office 
under  color  of  an  election,  ho  was  an  officer  de  facto."  Per 
Curiam:  "The  defendant's  resignation  would  not  divest  him 
of  the  office  of  collector  unless  it  was  accepted." 

So  where  a  State  constitution  provided  that  no  person  hold- 
ing any  office  of  trust  or  profit  under  the  United  States,  shall 
hold  or  exercise  any  office  of  trust  or  profit  under  the  State,— 
the  acceptance  of  the  office  of  justice  of  the  peace  by  a  post- 
master, and  his  performance  of  the  duties  thereof,  was  held 
not  to  vacate  hia  postmastership,  though  nevertheless  consti- 
tuting  him  a  justice  de  facto."     Per  Marshall,  J.,  in  the 
first  quoted  case:  "The  connnn,,  law  principle  which  declares 
the  first  office  vacated  by  t!  •  acceptance  of  another,  which 
is  incompatible  with  it,  is  applicable  to  cases  where  the  two 
offices  are  held  under  the  same  authority  or  under  authorities 
of  which  one  is  in  strict  subordination  to  the  other."  " 

But  in  a  Mississippi  case  it  was  held  that  the  appointment 


»«R.  vi  Smith  (1848),  4  U.  C. 
Q.  B.  322. 

xAttorney-General  v»  Marston 
(1801),  00  N.  H.  48S,  22  A.  500, 
1.1  L.R.A.  670. 

3 •Rodman  vs  Harcourt  (1843), 
43  Ky.  (4  B.  Mon.)  224;  McGreg- 


or v«  Balch  (1842),  14  Vt.  428,  30 
Am.  Dec.  231. 

"See  also  Hoglan  va  Carpenter 
(1868),  4  Bush.  (Ky.)  80;  John- 
son v«  Saiindera  (Ky.  1900),  lit 
S.  W.  772. 


I   164J       ^  ornCERS  IHMUQIBLK  OR  DI8ABLID.  jjj 

«ible  toTi!  n«  *''•;?*•'•*»'*'  "»>'> ''"  con.titution.nj  ineli- 

S.T.1       u       "'  '•**"-  «>""«»''«»•'.  w„  «  utterly  vo  d 
th.t  he  could  not  even  become  .n  officer  de  f.cto.»« 

nuv  r„;  <••""'•«"«  the  .ubject  of  ineligibility,  it 

may  be  of  «vme  interert  to  refer  briefly  to  the  l.w  «ovZ  „. 
he  c..ti„g  of  vote,  for  .n  ineli^ble  cLidl':  .^H^ 

.l^n"  ]'*  """"^  «*'*"  "^^  ™'«  e.t.bli.hedT  : 

•tron^  preponder^ce  of  .uthority  i.  th.t  the  vote.  c«t  foJ 

who  h«  received  .  minority  of  the  leg.1  vote.  polir.h^ 

the  office.     In  wch  cMe.  .  vacancy  i.  to  be  decl«^       a 
new  election  ordered  to  fill  the  sile  "  "    It  flT^'  ';''  ' 
thi.  principle  th.t  .n  ineligible  ^idate  I'ZTJZ 
h.ghe.t  num^r  of  vote,  i,  entitled  to  be  declared^^  by 

thereto  1.  pron^c:!  ^^^  :2^r::;^^ 

«  proper  tribunal,  „nle«  in  .uoh  ca«  the  oS^^      .    ^ 
is  entitled  to  hold  over."  ^"*  mcumbent 

In  EnglMd  the  above  rule  aim  nrBvail.  »„,♦  :♦  •         ,.-  , 

b,  .h.:  u.„  in.  b.  .fl™.«.,,  ^Z'tt  !:„::r;".d 

"Shelby  Tt  Aleorn    (1868),  36 
Misi.  273.  72  Am.  Dec.  169. 

»»Per  Helm,  J.— Darrow  y,  Tto- 
P'«  (1886),  8  Col.  417,  8  P.  Ml- 
Also  SUte  y.  Smith  (1881),  U 
Wi.  497j  Chandler  v.  W.rtm.n 
n883).6N.J.UwJ.30l;8tev. 
•"';•  Wyatt  (1866).  66  Ky.  (16 
B.Mon.)  642;  SUte  v.Sw..ri„ge„ 
<'M2).12  0..23:8ublettv.^. 
well  (1872).  47  Mis..  266,  12  Am 
Rep.  338  J  Fi.h  rt  Collen.  (1869) 
De  Facto— 16. 


2>  If   Ann.  289,  Privett  v.  Ster- 

2"  '\*"''  M  Mo.  97:  State  v. 
Boyd  (1891).  31  Neb.  682,  48  N. 
W-  739;  Batterton  v*  Fuller 
(1894)  6  S.  Dak.  267,  60  N.  W. 
1071 J  Crawford  v.  Dunbar  (1877) 
»2  C.1.  36,  Swep.to„  ..  B.r"n 
(1882),  39  Ark.  649. 

4«Darrow  vi   People    (1886).  8 
Col.  417.  8  P.  611.    *^      «»»'•» 


I  ,1 
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candidate  highest  in  votes  had  snch  actual  knowledge  of  his 
ineligibility  that  they  must  be  taken  to  have  thrown  away 
their  votes  wilfully,  then  the  second  highest  candidate  becomes 
thereby  elected.  "It  is  a  principle,"  says  Lord  Campbell,  C. 
J.,  "cr  .ill  election  law  and  of  good  sense,  that  persons  who 
knowingly  vote  for  an  ineligible  candidate,  throw  away  their 
votes  just  as  much  as  if  they  voted  for  the  man  in  the 
moon.""  But  nothing  short  of  the  clearest  proof  of  actual 
knowredge  or  notorious  ineligibility  will  produce  that  effect.*' 
The  English  qualification  of  the  rule  has  apparently  been 
adopted  in  New  York.*' 

§  165.  Disability  arising  during  currency  of  term- 
Hitherto  we  have  treated  of  ineligibility  existing  at  the 
time  of  the  officer's  election  or  appointment,  but  now  we  shall 
deal  with  disability  or  disqualification  which  arises  subf^ 
quently,  that  is,  during  the  currency  of  the  officer's  term,  and 
thenceforth  incapacitates  him  from  legally  holding  the  office. 
Through  the  commission  of  some  act  on  his  part,  or  the  hap- 
pening of  certain  events,  he  loses  his  de  jure  character  to 
become  merely  an  officer  de  facta 

§  166.  Disability   through   change   of   residence.— 

Among  such  acts  or  events  is  change  of  residence  in  a  manner 
legally  inconsistent  with  the  holding  of  the  office.  The  rule 
in  such  case  is,  that  if  the  officer  ceases  to  be  a  resident  of 
the  place  where  he  is  bound  by  law  to  reside,  but  continues 


«»R.  V8  Cotks  (1864),  23  L.  J. 
Q.  B.  133,  3  E.  ft  B.  249,  18  Jur. 
378.  Also  R.  v«  Hawkins  (1808), 
10  East,  211.  affirmed  2  Dow.  124; 
Claridge  v»  Evelyn  (1821),  8  B.  4 
Aid.  81,  24  R.  R.  289. 

««R.  vs.  Mayor  of  Twekesbiiry 
(1868),  9  B.  4  8.  683,  L.  R.  3  Q. 


B.029,37L.JQ.B.288;Hobb.v« 
Morey  (1004),  1  K.  B.  74,  73  L.  J. 
K.  B.  47. 

♦  •People  vs  Clute  (1872),  60  N. 
y.  451,  10  Am.  Rep.  608,  affirming 
12  Abb.  Pr.  (N.  8.)  399,  and  »• 
versing  03  Barb.  366. 


§    1C7]  0FFICEK8  INELIGIBLE  OR  DISABLED.  g^T 

•pply,  -mder  like  c!^«.«^  ^Te^Ztf '«™  ''°"'  '" 
I«  .uch  «,« if  the  „ffl„,  J  J"  °;  '  fT"*  "  """■"■p.lity. 

^^^^  fo..i.  h:':::,tm~.\:ri--: 

divested  of  a  de  facto  character  whil/hr    V  °*** 

charge  o«eiaI  duties  with  puwL^^l^^r^t^^^  \'^^ 
a  portion  of  a  township  was  decla^/K  T       '  '"''^'^ 

the  Governor  to  be  a  citv  T/tv,  1    ^  *  Proclamation  of 

•^  lo  oe  a  city  of  the  second  clasq  if  «ro„  i.  u  .1 

the  remainder  of  such  townshin  still  Tf       J  '^^  ^^^^ 


,  **P>*««>tt  vg  Hayes   (1860),  42 

!;\o«;    '   '    "'"*""    *'    Lindsay 
(1856)    ...  G«.  746;  Lexington  4c. 

Turnpike  Co.  vs  McMurtiy  (1845) 

«  Ky.   (6  B.  Mon  )  214. 
"In  re  Collins  ,1902),  76  N  Y 

App.  Div.  87,  77  N.  Y.  8.  702 

"Case  vs  State  (1879).  60  Ind. 
46. 


< 'Roche  vs  Jones  (1891)    87  V. 
484.  12  S.  E.  96fi.  ""•'^V.. 

Tenn.  269,  61  8.  W.  780 
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officere,  although  they  may  have  resided  within  the  limits 
of  the  newly  organized  city.'*  So  where  county  commis- 
sioners, whose  places  of  residence  by  the  erection  of  a  new 
county  fell  within  the  limits  of  such  county,  continued  nev- 
ertheless to  perform  their  official  duties  as  commissioners  of 
the  old  county,  without  changing  their  residences,  they  were 
deemed  officers  de  facto."  The  same  was  held  with  respect 
to  county  court  judges,  who  persisted  to  sit  in  a  territory 
which  has  been  detached  from  their  county.'* 

§  168.  Disqtialification  by  reason  of  insolvency — Can- 
adian illustrations.— Disqualification  may  also  be  the  result 
of  some  change  in  the  officer's  status,  civil  or  financial,  which 
renders  him  incapable  of  holding  the  office.  Thus,  where  a 
person  was  elected  municipal  Councillor  and  continued  to 
exercise  his  office  after  he  had  made  an  assignment  for  the 
benefit  of  his  creditors,  he  was  held  to  be  an  officer  de  facto, 
although  it  was  provided  by  the  Mimicipal  Act  under  which 
he  was  elected,  that  in  case  a  member  of  council  applies  for 
relief  as  an  insolvent  debtor,  or  assigns  his  property  for  the 
benefit  of  his  creditors,  his  seat  in  the  council  shall  thereby 
become  vacant" 

§  169.  Disqualification  by  reason  of  exhaustion  of  the 
constitutional  period  of  holding. — Where  the  law  or  the 
constitution  prescribes  a  limit  to  the  holding  of  an  office  by 
the  same  person,  if  an  officer  continues  to  hold  beyond  such 
period,  he  cannot  be  an  officer  de  jure,  but  he  mav  be  an 


>« Walnut  Townahip  va  Jordan 
(1888),  38  Kan.  562,  16  P.  812. 
But  compare  People  vs  Highland 
Park  (1891),  88  Mich.  653,  SO  N. 
\V.  660. 

siState  Ta  Jaeoba  (1848),  17 
Ohio,  143. 


(iState  va  Ailing  (1843),  12 
Ohio  16. 

»«R.  va  Mayor  of  Cornwall 
(1866),  26  U.  C.  Q.  B.  293.  See 
ante,  aec.  I4S. 


§    ITOJ  OFKICERS  IXELIGIBLE  OR  DISABLKD.  ooj, 

qualifying    of  tL  T'  "P"**  *^«  ^^^t'''  without 

H  Allying,  of  the  person  chosen  to  succeed   J.,m        j 
vacancy  arises  vpt  if  »,»  •      .        ^"<=ceed  him,  and  a 

-'  o-u,  .irL-t?s  r:xt  r..^"'-  °^ 

tic  of  d,e  peac  by  .I.Z!*   ^      ^  "'  ""'^  "'  '"- 

« o.  .b.  4...4'r.i>'rro«r  di  l^tt 

penist.  to  d,„b.rge  j.dicW  fun«i„n,  "si .     T 


"Gosman  vs  State  (1885),  106 
Ind.  203. 

"Old  Dominion  Building  ft 
Loan  A8»'n.  v.  Sohn  (1903).  54 
W.  Va.  101,  46  8.  E.  222;  David- 
»ony.  State  (1893).  135  I„d.  254. 
34  N.  E.  972. 

"Woodgide  Ts  Wagjr  (1880),  71 

^o„*^'     °'**"     "*     Wardwell 
(1855).   17  111.  279^  83  ^^    j^ 


38«;    Sheehan's  Case    (1877),   122 
Maas.  445,  23  Am.  Rep.  374 

"-State  vs  Sadler  (1890),  51  La 
Ann.  1307,  26  So.  380.    See  aI«o  I„ 

A.  m"'  "*'"''  ^  ^*-  '"^'  28 

eoT^V^'/^'^yCity  (1899). 
St.  R.  228.  48  L.RJI.  412. 


I    i! 


.  i 
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peace. who  has  become  a  constable,"  or  a  court  clerk,*"  or 
a  coroner  ;••  to  a  district  court  clerk,  who  has  accepted  the 
office  of  receiver  of  an  insolvent  bank;"  to  a  constable  or 
deputy  sherifiF,  after  accepting  the  office  of  justice  of  the 
peace  ;''2  to  a  township  trustee  who  Las  accepted  the  office  of 
postniLster  ;•*  to  a  supervisor  of  roads,  who  has  become  a 
township  trustee;""  to  a  clerk  of  court  after  his  acceptance 
of  the  office  of  intendant  of  a  town ;""  and  to  a  school  director 
who  has  accepted  the  office  of  commissioner  of  an  incorpo- 
rated district."^     But  where  an  alderman  of  the  city  of 
New  York,  was,  during  his  term,  elected  representative  in 
Congress  and  accepted  such  office,  it  was  held  that  thereby 
his  office  of  alderman  immediately  became  vacant,  and  he 
was  no  longer  alderman  de  jure  or  de  facto."     This  was 
decided  upon  an  appeal  from  an  order  of  Special  Term  which 
directed  the  issuing  of  a  peremptory  writ  of  mandamus 
against  the  defendant,  the  common  council,  to  compel  a  spe- 
cial election.     The  statute  which  prohibited  an  alderman 
from  holding  any  other  public  office,  declared  that  by  an 
election  to  and  acceptance  of  "such  public  office"  during  his 
term  as  alderman  "his  office  as  such  alderman  shall  imme- 
diately become  vacant."     The  court  remarked  that  the  office 
was  as  vacant  as  if  the  alderman  "had  never  been  bom." 
There,  however,  no  official  act  of  his  was  in  question. 


••Com.  vs  Kirby  (1849),  S6 
Mass.  (2  Cush.)  S77;  Johnson  v« 
McOinly   (1884).  76  Me.  432. 

•(•Adam  v«  Mengel  (Pa.  1887). 
8  A.  000. 

•  iMaddox  v»  Ewell  (1817),  2 
Va.  Can.  50. 

•  'Metropolitan  Nat.  Bank  v» 
Commercial  S.  Bank  (1898),  104 
Iowa.  082,  74  N.  W.  26. 

•'Pooler  va  Reed  (1882),  73  Me. 
120:  WilRoii  v.-  King  (1823),  3 
Lift.  (Ky.)  457. 


•estate  va  Crowe  (1897),  160 
Ind.  456,  60  N.  E.  471. 

•sCreighton  va  Piper  (1880),  14 
Ind.  182. 

•  •State  va  Coleman  (1809),  S4 
8.  C.  282,  32  S.  E.  406. 

•'Hagner  v»  Heyberger  (1844), 
7  W.  &  8.  (Pa.)  104,  42  Am.  Dec. 
220. 

•  •People  v»  Common  Council 
(1879),  77  N.  Y.  503. 


CHAPTER  18. 

OmCERS  DE  FACTO  UNDER  COLOR  OF  IRHEOULAR  ELECTION 
OR  APPOINTMENT. 


^■1 


i  171.  General  rule. 

172.  Englwh  illMtratloM. 

173.  Canadian  illustrations 

174.  American   illuitrations-Ir. 

regular  elections. 

178.  Same  aubject— Invalid  ap- 
pointments. 

17B.  Officers  verbally  appointed. 

177.  Election  or  appointment 
held  or  made  at  improper 
time. 


§  178.  Appointment  to  office  not 
vacant. 

179.  Appointment    for    a    term 

longer  than  warranted  by 
law. 

180.  Certificate  of  election  eon- 

'•«••  •  prima  facie  title, 
though  result  of  election 
wrongfully  determined. 

181.  Irregularities  in  election  or 

•ppeintment  must  be 
bona  flde. 


'Manning.  J,_Carleton  v.  Pe„p,e  (.862).  lo  Mich.  2W 

231 


THE  DE  FACTO  DOCTRINE. 


[§  172 


itj  of  his  (de  facto  officer's)  acts  are  concerned.  It  is 
enough  that  he  is  clothed  with  the  insignia  of  the  office,  and 
exercises  its  powers  and  f mictions."  • 

The  above  rule  has  apparently  never  been  questioned  in 
England.  Thus,  in  an  old  English  report,  we  read: 
"There  is  a  distinction  made  in  our  books,  between  a  person 
who  usurps  an  office,  and  one  who  comes  in  by  color  of  an 
election,  viz. :  The  acts  of  the  one  are  void,  but  not  of  the 
other;  and  therefore,  where  two  abbots*  were  chosen,  one  by 
the  majority  of  the  monks,  and  the  other  by  the  less  number; 
and  he  got  into  possession  by  color  of  that  undue  election, 
thou^  he  was  not  the  lawful  abbot,  but  only  abbot  de  facto, 
yet  his  acts  are  good  and  shall  bind."  * 

The  same  principle  is  recognized  by  the  Canadian  Courts. 
"As  a  general  proposition,"  says  a  Quebec  judge,  "it  is  unde- 
niable that  the  acts  of  officers  de  facto  illegally  elected  or 
appointed  are  valid."  »  Likewise  an  Ontario  Judge  remarks, 
that  it  would  be  intolerable  if  the  act  of  a  public  officer 
"would  invariably  depend  for  its  legality  upon  the  validity 
of  his  appointment."  • 

§  172.  English  illustrations.— In  R.  va  St.  Clement's,^ 
the  validity  of  a  church-rate  was  attacked  on  the  ground  that 
it  waa  levied  at  a  meeting  convened  by  churchwardens  irreg- 
ularly elected.  The  irregularity  seems  to  have  been  non- 
compliance with  the  statute,'  respecting  the  notices  to  be 


*FieId,  J.,  delivering  the  opinion 
of  Court  in  Norton  t»  Shelby 
County  (1886),  118  U.  S.  425,  6 
Sup.  Ct.  1121,  30  L.  ed.  178. 

*Abb«  de  Fontaine  Caae  ( 1431 ) , 
Year  Boole,  9  H.  8,  fol.  32. 

4Knight  vs  Corporation  of  WelU 
(1696),  Nelion'a  Lutw.  156,  Lutw. 
508. 


tSouthier,  J.— Rouleau  vs  Cor- 
poration of  St.  Lambert  (1896), 
10  Que.  R.  (S.  C.)  85. 

•Meredith,  J.— Turtle  v»  Town- 
ship of  Euphemia  (1900),  31  O. 
R.  404. 

'(1840),  12  Ad.  k  EI.  177,  3 
P.  *  D.  481,  4  Jur.  1069. 

•68  Geo.  Ill,  e.  69. 


1 
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Slid  "xheTt  "t"  *  '^^  ^^'^  »««^-«  -'^  ^ 
meetL  h  ^H  **""*'«'^«°«  '°  q"««tion  .ere  elected  at  a 
meeting  held  pursuant  to  notice  given  on  the  preceding  Sun- 

also  be  aflB^ced  on  the  church  door.     Notwithstanding  such 
^rregul-nty    they  were  held  to  be  authorized,  as  churTh 
wardens  je  facto   to  call  vestr,  meetings  and'to  conipT-n 

1  Tf  rpii? ""'  ^ ''  ^  ^-  ^-^^  - V 

the^!tl^^  -^/'^«^''%  -«  Lorant  -  exception  was  taken  to 

fcV  1      '^"'°  ""^^  '^"^  ~°*'""«'*  i°  "•-ki^g  the  same 
had  been  .rregularly  elected.     But  the  objection  was  Z 
ruled  the  Court  holding  that  it  is  as  competent  for  vestrymen 
de  facto  to  jom  m  making  «  rate  for  the  relief  of  the^r 
as  for  vestrymen  de  jure." 

JJJ^-  ^''^^  ^^^'^^^ons.-Tn  Smith  vs  Red- 
ford  one  of  the  questions  involved  concerned  the  validity 
of  the  payment  of  taxes.     It  was  urged  by  Counsel  for  the 

the  ta  >.  ;L^''  ""'"'"^  '^PP^^'^*'"^  ^^«  -"-*«''  to  whom 
helT^  r''  ^''"''  ^  P'°*^"-^'  ^  -t«Wish  that 

he  had  been  regularly  appointed.     But  the  Court  was  of 

opmon  that  if  he  acted  and  was  recognized  as  collector  the 
m  the  mode  of  his  appointment."  ^    • 

t»  i\^«tZ.     one  Turner,  who  had  been  acting  in  the  capacity 


•Under  S3  Geo.  Ill,  c.  127,  ■  7. 

">(I85I),  3  H.  L.  Ca..  418,  S 
Eng.  L.  t  Eq.  18,  15  Jur.  966. 
Affirming  13  Q.  B.  706. 

"See  alio  R.  vs  Lisle  (1738). 
Andr.  163,  08  Eng.  R.  346;  Turner 


vs  Baynes   (1706),  2  H.  BI.  559 

(1839),   6   Bing.    (N.   C.)    319,   7 
Scott,  484,  8  L.  J.  C.  P.  221 
»»(1866),  12  Gr.  (U.  C.)  ;tlC 
"(1881),  28  Gr.  (Ont.)  408." 
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of  Secretary-Treasurer  of  the  plaintiffg,  but  who  had  not  been 
appointed  in  writing,  absconded  with  certain  moneys  which 
had  been  received  by  him  as  such  Secretary-Treasurer  from 
the  defendants.     The  school  trustees  sought  to  make  the 
township  responsible,  upon  the  ground  that  Turner  had  never 
been  legally  appointed  Secretary-Treasurer,  and  therefore 
that  the  money  paid  to  him  did  not  get  into  the  proper 
hands.     The  plaintiff's  contention,  however,  was  overruled, 
and  it  was  held  that  if  a  person  acts  notoriously  as  the  oflScer 
of  a  corporation,  and  is  recognized  by  it  as  such,  «  regular 
appointment  will  be  presumed,  and  his  acts  will  bind  the 
corporation,  although  no  written  proof  is,  or  can  be  adduced, 
of  his  appointment.    "I  think,"  said  Proudfoot,  V.  C,  "it  is 
too  late  now  for  them  to  say  that  he  was  not  legally  ap- 
pointed."    From  the  language  of  the  learned  judge,  it  is 
manifest  that  he  had  in  mind  the  principles  of  the  de  facto 
doctrine  as  well  as  of  estoppel,  though  he  refers  specifically 
and  in  terms  only  to  the  rule  founded  on  the  legal  presumption 
as  to  official  character,— because  the  latter  could  not  suffice 
where  the  appointment  of  the  officer  was  admittedly  invalid, 
such  presumption  not  being  premmptio  juris  et  de  jureJ* 

§  174.  American  illustrationa — Irregular  elections.-* 
A  person  acting  as  justice  of  the  peace  under  color  of  an 
election  by  the  electors  of  a  town  and  village  combined,  if 
an  officer  de  facto,  though  he  should  have  been  elected  by 


>«R.  vi  VereUt  (1813),  3  Camp. 
432,  14  R.  R.  775;  Wilcox  vi  Smith 
(1830),  S  Wend.  (N.  Y.)  231,  21 
Am.  Dec.  213.  Ai  to  other  Cana- 
dian caiet,  aee  Gill  vs  Jarlrgon 
(1866),  14  U.  C.  Q.  B.  110;  Coun- 
ty of  Pontlac  n  Pontiac  Pac. 
Junction  Ry.  Co.  (1888),  11  Leg. 
News    (Que.)    370,    affirmed    tub 


nom.  County  of  Pontiac  va  Ro«« 
(1880),  17  Can.  Sup.  Ct.  400; 
Paris  va  Couture  (1883),  10  Que. 
I.aw  R.  1;  Le  Boutillier  v»  Har- 
per (187(5),  1  Que.  Law  R.  4;  La- 
caue  va  Roy  (1808),  8  Que.  R. 
(8.  C.)  203;  Ex  p.  Renaud  (1876), 
16  N.  B.  (3  Pug.)  174;  R.  n 
Burke  (1896),  29  Nor.  Scot  227. 
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tho  elector,  of  the  village  .lone."     So  whe.^  the  l.w  require. 
«  ele  t.on  b,  jo.nt  ballot  of  two  branche,  of  a  n^u^eipa 

.^cient  f  '  !''  '^P"*^  "''''"'  ^'  «-h  branch  i, 

•nfficent  to  g.ve  at  lea.t  color  of  title  to  the  person,  so 
ejected,  and  to  constitute  then,  officers  de  facto.-  Tpe" 
Jons  elected  by  viva  voce  vote  instead  of  by  ballot  as  required 
bylaw,  are  officers  de  facto. »»  reqmrea 

So  persons  elected  at  a  town  meeting  a,  selectmen  and  act- 

the  1!;T,T"  ''^'''  ""«  '"^-'^^  ^y  —  of  a  defec!  in 
the  constable's  return  upon  the  warrant  therefor."  So  where 
.town  «  incorporated  under  general  laws,  but  after  the  lapse 

1  teTVT.'  "^'"'^  *"  '^''^  ^-  ^  ---- 

porate  n  under  the  nnsuken  belief  that  the  temporary  non- 
u^r  of  corporate  nghts  has  forfeited  corporate  existeJe.  and 
officers  are  elected  under  the  provisions  respecting  new  cor- 
porauons,  the  persons  so  elected  are  officers  de  f«,to,  despite 
the  obvious  irregularity  of  their  election." 
So  where  the  office  of  collector  was  set  up  at  auction,  in 

o^  afterwards  chose  the  same  per«>n  as  collector,  it  was 
heW^hat.  though  the  preceding  was  illegal,  the  ^llecto; 

Tf  1  Tf  ""^  '*^'"  '^  '"'•*''■"  So  where  upon 
^  fai  ure  of  the  regularly  appointed  election  Judges  toTp- 
pear,  other  persons  took  their  places  without  being  properly 

"Baker  t.  SUte  (1887),  69 
Wi«.  32,  33  N.  W.  62. 

"Belfast  V8  Morrill  (1876).  65 
Me.  580. 

"School  Di..  No.  77  v»  Cowaill 
'1806),  76  Neb.  317.  107  N  W 
884. 

"Cmliinjr  vi  Frankfort  (1868) 
67  Me.  641. 


"Gore  v»  Dickinson   (1882)    08 
Ala.  m.  II   So.  743,  39  Am.' St. 

n.   67. 

"Tucker  V.  Aiken  (1834),  7  N 

!'.o=L""     ^'"^   Odiome   V8   Rand 
(1880),  69  N.  H.  604. 
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selected,  but  took  the  regular  official  oath,  they  were  held  to 
be  at  least  judges  de  facto." 

Again,  a  board  of  education,  composed  of  persons  actually  " 
elected  as  school  trustees  at  a  school  meeting,  and  actually 
acting  as  such,  is  a  de  facto  board,  and  its  sUtus  cannot  be 
destroyed  by  the  action  of  the  county  superintendent  in  ap- 
pointing other  trustaes  upon  the  supposition  that  the  election 
was  illegally  conducted;  his  contention  being  that  the  votes 
of  women  were  refused  in  open  defiance  of  a  statute  giving 
them  the  right  of  suffrage."    So  the  validity  of  the  election 
of  town  assessors  cannot  be  impeached  collaterally  on  the 
ground  of  an  omission  to  use  the  check-list  in  the  ballot,  as 
required  by  statute.*' 

§  175.  Same  bubject— Invalid  appointments.— A  per- 
son appointed  road  surveyor  by  resolution  of  the  town  com- 
mittee, but  not  under  their  hands  and  seals,  as  required  by 
law,  is  a  de  facto  officer."  So  an  ii-regular  or  informal  com'- 
mission  is  sufficient  to  constitute  one  a  deputy  sheriff  de  fac- 
to." So  a  person  serving  a  writ  as  a  deputy  specially  ap- 
pointed by  the  sheriff,  is  an  officer  de  facto  for  that  purpose, 


iiChoisaer  v«  York   (1904),  211 
III.  66,  71  N.  E.  040. 

iiKimball  vs  Uondw  (1894),  67 
N.  J.  L,  307,  30  A.  894. 

:>Sudbury  vs  Heard  (1870),  103 
Mass.  643;  Atty.-General  vs  Crock- 
er   (1885),    138    Mass.    214.     .See 
also  Hawkins  vs  Jonesboro  (1870), 
63    Ga.    627:    Allen    vs    Metcalfe 
(1836),  34  Mass.   (17  Pick.)   208; 
Henry  vs  Commonwealth    (I907», 
81  Ky.  Law  R.  780,  103  S.  W.  371 ; 
People  vs  Terry  (1887),  108  N.  Y. 
1.  14  N.  E.  816:  .School  Directors 
v»    Nat.    School    FurnishinfT    Co. 
(1893),  53  111.  App.  2.M:   Trenton 


vs   .McDaniel    (1850),  7  Jones  L. 

(N.  C.)    107;   Moore  vs  Caldwell 

(1836),     Freeman     (Miss.)     222; 

Butler  vs  Walker  (1803),  98  Ala. 
358,  13  So.  261;  Waller  vs  Perkins 

(1874),  62  Oa.  233;  Atty.Genera! 
VB  Megin  (1885),  63  N.  H.  .•J78.  !) 
Am.  &  Eng.  Corp.  Caa.  68;  Duane 
vs  McDonald  (1874),  41  Conn.  617. 
See  also  Moore  vs  State  (1868), 
5  Kneed  (Tenn.)   510. 

»«State  vs  Meyers  (1862),  20  X 
J.  L.  392. 

'sMoore  vs  Grave:*  ( 1826),  3  N 
H.  408. 
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•Ithough  hi.  written  .ppointment  i.  not  under  ««1..    So 

ih^lZ  "T*^  '^  •  ''•""•^  ~"«  "  •  <^«  '-to  officer 
though  the  order  appointing  him  i.  irregular  " 

Co!rt'to  "r;"*r*  ^'  •  i-'lge  pro  tem.  at  one  tern,  of 
Court   to  act  at  the  next  term,  though  irregular,  give,  .uch 

TuL,  T.  V^'*  '''  "*^^  ^""  "  tol.titTt:  hiT 

judge  de  facto"     So  where  a  judge  ab.ent  by  reason  oi 

linens    intending  to  appoint  a  cerUin  attome/ judTp^ 

em     .uadvertentl,  .ig„ed  an  appointment  wiL'ut  fil W 

m  the  name  of  the  intended  appointee,  and  .uch  appointmem 

rreL'ld  *'JJ^  ""r  *'^  ^"  ''^  i^rJZTZl 

so  filed  being  regular  on  it,  face  wa.  sufficient  to  constitute 
the  appointee  a  de  facto  judge.»»  constitute 

So  one  who  has  been  appointed  deputy  county  attorney 
and  has  taken  the  prescribed  oath,  is  a  de  f^to  offiL  hZ' 
h.  appointment  has  merely  been  deposited  in  the  oZZ 
the  county  clerk,  instead  of  being  recorded,  and  a  f olal 
-nsent  o  such  appointment  has  not  been  obtained  JromT 
commissioner'  court,  as  required  by  law-  So  'rwho 
receives  a  written  appointment  to  be  deputy  clerk  ofTonTl 
rom  the  clerk,  and  discharges  the  duL'f  Ws  offiL     , ^ 

firmed  by  the  board  of  supervisors  in  conformity  te  law  " 
Again,  one  holding  the  office  of  deputy  sheriJ,tndeTa 
written  appointment  from  the  sheriff,  is  an  officer  defal 


"Jewell  n  Gilbert    (1885),  S4 
N-  H.  13,  S  A.  80.  10  Am.  St.  R. 
367,  followed  in  SUte  va  Barnard 
(1802),  67  N.  H.  222.  29  A.  410 
68  Am.  St.  R.  648.  ' 

"Rushing  TS  Thompson  (1884), 

"SUte  va  Murdock   (1882),  86 
Ind.  124. 


••Rogers  ts  Beauchamp  (1886). 
102  Ind.  33,  1  N.  E.  185.  "^  '' 

"Dane  V.  State  (1896),  36  Tex. 
Cr.  R.  84,  35  8.  W.  661. 

"Wheeler  Mnfg.  Co.  v.  Sterrstt 
(1895).  94  Iowa.  158.  ««  s.  W. 
v7o. 


j 
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ahliough  tliere  it  no  record  evi.lonce  of  the  opprovil  of  h» 
apiwintinent,  ai  preicribcd  by  .tatute.'*  So  an  order  ap- 
iH.iuting  a  clerk  of  %  Federal  Court  a>  master  in  chancery 
witliout  aligning  a  special  reason  therefor,  as  required  by 
20  U.  S.  Stat.  418,  is  sufficient,  however  irregular,  to  clothe 
him  with  the  insignia  of  the  office  and  to  constitute  him  an 
officer  de  facto." 

S  176.  Officers  verbaUy  appointed.— The  invalidity  of 
the  appointment,  as  appears  from  one  of  the  Canadian  cases 
quoted  a  moment  ago,'*  may  be  due  to  the  fact  that  it  has 
been  made  orally  instead  of  by  writing,  as  prescribed  by  law. 
The  informality  in  such  case  is  treated  like  all  other  irregu- 
larities of  a  cognate  character,  and  the  authorities  hold  that 
the  verbal  appointment  affords  sufficient  color  of  title  to  the 
appointee  to  constitute  him  an  officer  de  facto. 

In  Viner',  Abridgement,"  we  read:  "If  a  corporation 
reUins  a  steward  by  parol,  and  be  keeps  a  Court,  punishes 
offences,  decides  controvcr8ie^  takes  surrenders,  makes  ad- 
mittances, either  upon  surrenders  or  descents;  these  acts, 
being  judicial,  shall  ever  stand  for  current,  though  his  au- 


"Youngblood  vi  Cunninghui 
(1882),  38  Ark.  871.  Also  Com- 
mercial Bk.  of  AuguiU  vs  Sand- 
ford  (1000),  103  Fed.  98. 

"Northwestern   Mut.   Life   Ins. 

Co.    vs   Seaman    (1807),   80   Fed. 

387;    but   see    Dolan   vs   Topping 

(1803),  51  Kan.  321,  32  P.  1120.— 

For  further  examples  of  irregular 

appointments,  see  State  vs  Elliott 

(1803),   13  UUh  471.  48  P.  346; 

Olson  TS  Hawkins  ( 1008),  138  Wis. 

894,    110    N.    VV.    18;    Overall    v, 

Madisonville    (1907),  31   Ky.  Law 

R.  278.  102  S.  VV.  278;  Undes  vs 

Walls  (1003),  160  Ind.  216,  66  N. 


E.    679;    Rice   vs   Commonwealth 
(1867),  3  Bush.  (Ky.)  14;  Ander 
•on  vs  Morton  (1003),  21  App.  Caa. 
(D.  C.)    444;   Boehme  vs  Monroe 
(1806),  106  Mich.  401,  64  N.   W. 
204;  Tower  vs  Welker  (1802),  03 
Mich.  332,  63  N.   W.   627;   In   n 
•Mason  (1808),  88  Fed.  146;  Lee  vs 
Wilmington       (1898),      1      Marv 
(Del.)    05,    40   A.    603;    see   aUo 
Jones  vs  French  (1846),  18  N.  H 
100. 

»«School  Trustees  of  Hamilton 
Tp.  vs  Neil  (1881),  28  Or.  (Ont ) 
408. 

"Title,  Steward  of  Courts  (0) 
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thority  be  grounded  upon  .  wrong  foundation ;  for  .  corpor.,- 
Uon  cannot  .„..it„te  ^y  .uoh  officr  withoul  JinT"^: 
•0  .f  the  King,  auditor  or  roooiver  retain  a  .teward  by  oar  I 
he  may  lawfully  execute  any  judicial  act."  ^  '^       ' 

Accordingly.  ,-  water  conitniMioncr  verbally  anno!nt«^  i 

mbidly  appoinu  .  collector,  and  i„„e.  to  him  a  w.  r^n 
to  collect  a  tax  auegMd  fn,  —1.^1  warrant 

.uch  collector  I.  7^'Z  7!^^-^'  ^°  ^"  ''^'^^^^' 

"en   and  hence  impliedly  require,  it  to  be  in  writingTl 
proy«.on  will  be  con.t™ed  a,  merely  directory,  an  Ti-eX 
appo.ntment  will  constitute  the  appointee  a  d7iacto  oZ^i 
So  where  a  deputy  clerk  of  a  court  i.  required  to  be  appofnted 

by  the  cleric,  he  i,  an  officer  de  facto."    So  one  oX  Z 
pomted  a  deputy  county  auditor,  to  whom  the  usual  oa'thT 

of  the  auditor,  is  a  de  facto  ofl5cer.«> 


»«C«n««!r«g«  n  Green    (1903). 
88  N.  Y.  8.  839.  ' 

"Hagkell  v»  Dutton   (1902)    65 
Neb.  274,  91  N.  W.  395. 

'•Hamlin  v»  Dingman  (1871) 
»Un-.  (N.  Y.),  61.  reversing  41 
How.  Pr.  132. 

«»Buii  va  Cooper  (1898),  63  Mo. 
App.  106. 

«»Ck)m.  VI  Arnold  ( 1823) ,  3  Lltt. 
iKy.)  309. 


♦  >  urphy  va  Lenta  (1006),  131 
Iowa.  328,  108  N.  W.  830.  Alio 
State  V.  Sellers  (1884),  7  Rich.  L. 
(S  C.)  368;  Sharp  va  Thompwn 
(1881).  100  111.447,  30  Am.  Rep 

01;    Cockerham    va    State    (Mi.». 

1898).   19  So.   198:   Greenwood  v* 

State  (1889),  116  Ind.  486,  19  N. 

E.  333;  but  see  Herbater  va  State 

(1881),  80  Ind.  484. 
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§  177.  Election  or  appointment  held  or  made  at  im- 
proper time.—  Again,  though  the  manner  of  electing  or  ap- 
pointing an  officer  may  be  regular  in  form,  yet  the  election 
or  appointment  may  nevertheless  be  invalid  because  held  or 
made  at  an  improper  time,  that  is,  before  or  after  the  date 
fixed  by  law,  or  even  before  the  coming  into  force  of  the  en- 
actment under  or  pursuant  to  which  it  is  assumed  to  be 
held  or  made.  In  such  case  the  person  so  elected  or  appointed 
cannot  as  a  rule  be  an  officer  de  jure,  because  he  derives  his 
authority  from  a  power  either  irregularly  exercised,  or  ex- 
ercised at  a  time  when  it  had  merely  a  potential  existence. 
But  he  can  be,  and  is  in  fact,  an  officer  de  facto  under  color 
of  irregular  election  or  appointment, — the  rule  being  that 
"if  the  power  to  appoint  exists  in  any  state  of  case,  an  ap- 
pointment though  made  in  circumstances  not  warranted  by 
law,  constitutes  the  appointee  a  de  facto  officer."  *' 

Accordingly,  where  a  statute  created  certain  navigation 
commissioners,  making  their  term  of  office  begin  April  15, 
1907,  and  directing  the  Gbvemor  to  appoint  them  on  or  be- 
fore April  6,  of  the  same  year,  and  they  were  appointed  on 
March  13,  1907,  it  was  held  that  they  were  de  facto  officers, 
even  if  their  appointment  was  premature.*'  So  where  an  elec- 
tion for  town  officers  was  held  on  the  day  prescribed  by  law, 
but  owing  to  some  error,  real  or  supposed,  the  officers  elected 
refused  to  qualify,  and  another  election  was  holden  two  weeks 
thereafter,  at  which  all  those  elected  at  the  former  election 
were  re-elected,  save  one  who  was  substituted  by  another  per- 
son ;  and  thereupon  the  persons  so  elected  at  the  second  elec- 
tion qualified  and  entered  upon  the  duties  of  their  office,  it  was 
held  that  they  were  at  least  officers  de  facto.** 


««Vick8burg  v«  Lombard  (1876), 
51  Mian.  111. 

<»St.  Georf!^  vb  Hardie  (1008), 
147  N.  C.  88,  60  S.  E.  020.     Also 


State  vs  Martin  (1878),  48  Conn. 
479. 

*tCo]n      County      rs      Allison 
(1800),    23    III.    437.      See    also 
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In  a  New  Jersey  case  the  court  went  still  further,  and. 
relying  on  its  discretionary  power,  refused  to  allow  an  in- 

'rlt "       TT  ''  ^"'^  """''*^  ««"-*  «  P«"-  who 
Mas  cho^n  as  alderman  at  an  election  held  on  a  wrong 

day.  Without  objection,  and  by  a  pure  mistake «     There 

however,  inasmuch  as  all  the  officers  of  the  municipal  cor-' 

poration  had  been  elected  on  the  same  day,  a  successful 

^Th  •"/  '''  ^"^  """°*°  P«-«^-«^  -0"W  have 
.^suited  m  the  suspension  of  municipal  government  for  near- 
ly T  7  "''"'^  '"'""''^  *^"*  »^«  P«"o»«  elected  were 
officers  de  facto,  and  as  such  could  act  without  peril  for  the 

corporation,  since  their  acts  could  not  be  collaterally  as- 

Again,  where  .  governor  before  the  coming  into  force 
of  a  law  creating  a  county,  appointed  a  sheriff  therefor,  it 
was  held  that  the  latter  was  at  least  an  officer  de  facto  a^te 

he  law  became  effective."  So  it  was  held  that,  although  at 
the  time  of  the  election  of  the  judge  and  the  clerk  of  a 
municipal  county,  the  law  establishing  the  same  was  not  in 

iT'fi  t!        ^"^'^  respectively  elected  as  judge  and  as 

facto  after  the  law  took  effect  by  publication."    So  where  un- 

Z  "'.t''-''T^  ^°  ^''''""^'  '''«'  «"  «'««««°  oi  officers 
w     authorized  to  take  place  in  "April  next"  ...  the  election 
Mas  holden  in  April.  1859,  it  was  held  that  the  officers  chosen 
whether  lawfully  elected  or  not,  were  officers  de  facto,     rgh 
the  Act  took  effect  only  in  May,  1859." 


Chambers  vi  Adair  (1901).  110 
Ky.  942,  23  Ky.  Uw  R.  373,  02  8. 
U".  1128. 

«Mitdicll  vs  Tolan   (1808),  33 
N.  J.  L.  105.    See  po»t.  gee.  407. 

"Fowler    yg    Bebce    (1812),    9 
^fns ,.  231,  0  Am.  Doc.  02. 
De  Factn— 10. 


♦nn  re  Boyle  (1859),  9  Wis. 
264,  followed  in  Dean  vg  Gleason 
(1802).  10  Wig.  1.  and  Yorty  v, 
Paine  (1885),  02  Wig.  154,  22  N 
W.  137. 

««Carleton  vg  People  (1802),  10 
Mich.  250. 


T 
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§  178.  Appointment  to  office  not  vacant— Likewise, 
a  person  appointed  to  an  office  by  an  official  person  or  body 
having  a  prima  facie  right  to  make  the  appointment,  may  be- 
come an  officer  de  facto,  though  the  office  be  not  legally  va- 
cant.*' The  principle  of  the  nile  is  that  where  apparent  au- 
thority exists  to  make  an  appointment  under  particular  cir- 
cumstances, the  Courts  will  not  collaterally  inquire  into  the 
facts  leading  to  such  appointment  to  ascertain  whether  the 
power  has  been  properly  exercised  or  not.  But  of  course 
the  de  jure  officer  must  r.ot  be  in  possession  of  the  office 
during  the  incumbency  of  the  second  appointee,  as  there 
cannot  be  two  officers  holding  the  same  office  at  the  same 
time." 

According  to  the  above  principle,  where  a  Commis- 
sioners' Court  in  the  exercise  of  its  statutory  power, 
appointed  an  overseer  of  a  public  road,  but,  sub- 
sequently, the  judge  of  the  County  Court,  who  had  power 
only  to  fill  vacancies  occurring  after  the  Commissioners' 
Court  had  appointed,  appointed  another  person  who  assumed 
to  act  ''though  there  was  no  vacancy),  it  was  held  that  such 
person  was  an  overseer  de  facto."*  So  an  order  of  the  circuit 
court,  made  by  the  presiding  judge  on  the  last  day  of  the 
term,  by  which  a  person  named  therein  is  appointed  "to  act  as 
solicitor  pro  tem.  of  this  court  until  further  orders"  and  the 
acceptance  of  the  appointment  by  the  person  named,  consti- 
tute him  the  county  solicitor  de  facto,  so  long  as  he  acts  un- 
der the  appointment,  although  there  is  no  vacancy  in  the 
office  of  county  solicitor  at  the  time  the  order  is  made." 

So  an  appointment  to  the  office  of  chairman  of  the  board 


4*Digga  Tt  SUte  (1873),  4»  AU. 
311. 

ioSomerset  vi  Somenet  Banking 
Co.  (1000),  109  Ky.  640,  60  S. 
W.  5.    See  alio  ante,  mc.  78. 


iiThompaon  ti  State  (1882),  21 
Ala.  48. 

"Digga  vs  SUte  (1873),  49  Ala. 
311. 
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Of  supervisors  of  a  town,  made  by  the  appointing  board 
h  reof,  authon^d^to  appoint  only  in  case  of  vacancy,  and 

tute  hin,  the  chairman  of  the  board  de  facto,  although  no 
vacancy  .n  fact  exists."    So  where  a  board  oi  count^com" 
mzssioners  improperly  declared  the  office  of  county  triurer 
vacant  and  appointed  to  fill  the  supposed  vacancy  a  perl 
who  was  not  the  regularly  elected  treasurer,  such  ler^Z 
held  to  be  a  treasurer  de  facto."     Again,  where  a  person 
^cercsed  the  office  of  Judge  under  an  appointment  by  The 
Governor  made  without  authority  of  law,  the,^  b  ing  at  the 
Ume  another  person  legally  entitled  to  the  office,  the  person 
80  appointed  was  held  to  be  a  judge  de  facto." 

bv^law'*  ^T*"'"*^°^***'™I°»g«  than  warranted 
by  taw^An  officer  appointed  for  a  longer  term  than  that 

^Z  t  .  u'  *''  "'^'^  P*"*^  ^«  --"-  *e  office 
under  color  of  such  appointment.    Thus,  in  Cocke  vs  Hal- 

1-ged,  on  the  ground  that  the  same  had  been  recorded 
by  one  who  had  no  color  of  authority  to  perform  the  duties 
of  Clerk  of  the  Probate  Court.    The  latter  had  recorded  tie 


i 


••Fulton  T«  Andrea  (1807),  70 
Minn.  445,  73  N.  W.  256. 

»<W«tlcin«  Ti  Inge  (1880),  24 
Kan.  612. 

••State  r»  Bloom  (1863),  17 
WU.  821;  Bndy  Ts  Howe  (1874), 
80  Mita.  607.  Also  State  v.  Mar- 
tin (1878),  46  Conn.  479;  State  va 
Conatable  (1838),  7  Ohio  (pt.  1) 
7;  Elliaon  va  Aldermen  (1883),  89 
N.  C.  126  J  Nichola  va  Maclean 
(1886),  101  N.  Y.  526,  5  N.  E 
347,  54  Am.  R.  730;  Chowning  n 


Boger   (1885).  2  Tex.  App.   (Civ 
Caa.)  650,  9  Am.  4  Eng.  Corp.  Cai.' 
91;  Gregg  va  Jamiaon   (1867),  53 
Pa.  St.  468;  School  Dia.  No.  8  va 
Root    (1880),  61   Mich.  373.  ..  c 
»ub  nom.  Tallmadge  School  Di.t 
va  Town  Treaaurer,  28  N.  W.  132 
People  va  Lieb  (1877),  88  III!  484 
Turney  va  Dibrell  (1873),  62  Tenn 
(3  Bax.)  235. 

••(1842).  16  Pet.  (U.S.)  71.10 
L.  ed.  891. 
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1,: 


deed  after  the  session  of  the  Court  at  which  he  had  heen 
appointed  to  act  aa  clerk  during  the  absence  of  the  lawful 
derk,  and  the  contention  waa  that  the  power  of  the  judge  of 
.the  Probate  Court  to  appoint  a  "clerk  pro  tem."  was  lim- 
ited to  the  term  of  the  Court,  and  did  not  extend  beyond 
that  term.  The  objection  was  declared  untenable  upon  sev- 
eral grounds,  one  of  which  was  based  upon  the  dc  facto  doc- 
trine. Mr.  Justice  Daniel,  delivering  the  opinion  of  the 
Court,  said :  "That  the  judge  had  power  to  appoint  a  clerk 
pro  tempore,  seems  never  to  have  been  questioned;  that  he 
did  not  appoint  is  equally  indisputable;  the  irregularity  al- 
leged is  in  the  failure  to  lim^t  the  appointment  to  the  term 
of  the  Court.  Admit,  for  the  present,  that  the  appointment 
should  have  been  thus  limited,  and  that  the  clerk  has  admitted 
the  deed  to  probate  after  the  term;  yet,  in  his  character  of 
clerk,  was  he  not  within  the  very  definition  of  the  authorities, 
and  within  the  concessions  of  the  counsel,  clerk  de  facto, 
acting  colore  officii?"  Evidently,  an  affirmative  answer  to 
this  question  is  unavoidable. 

The  same  principle  was  upheld  by  the  Supreme  Court  of 
Tennessee.'^  By  the  constitution  of  Tennessee  of  1835, 
on  the  resignation  of  a  Supreme  Court  Judge,  the  Qovemor 
had  no  power  to  fill  the  vacancy  longer,  than  until  the  office 
could  be  filled  by  election  (which  election  he  was  bound  to 
order  within  a  specified  time) ;  nevertheless,  where  the  Gov- 
ernor appointed  by  commission  a  person  to  fill  the  unexpired 
term  of  a  judge  who  had  resigned,  without  calling  an  election, 
it  was  held  that  the  appointee  acting  under  color  of  the  ir- 
regular commission,  was  a  judge  de  facto."' 


•'Calloway  v   "tMrm   (1870),  1 
Heislc.  (Tenn.)  Vik 

XAIso     Trogman     vt     Grower 


(1001).   100  Wis.  303,  8S  N.  W. 
3S8. 
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§  180.  Certificate  of  election  confers  •  prim,  facie 
tot'e.  though  result  of  election  wrongfully  determined.- 
As  18  obvious,  an  election,  though  lawfully  held  and  con- 
ducted, may  yet  not  be  the  expressio,,  of  the  wiU  of  the  people 
because  of  irregularities,  illegalities,  or  errors  in  determining 
and  declaring  the  result  of  it.     Nevertheless  the  rule  in 
such  case  is,  that  the  determination  by  the  proper  officers  in 
favor  of  one  of  several  candidates,  however  erroneous  it  may 
be  furnishes  him  with  pnma  facie  evidence  of  his  election, 
and  If  he  acts  upon  that  evidence  and  takes  charge  of  the 
office  under  color  of  the  certificate  issued  to  him,  he  becomes 
an  officer  de  facto,  although  he  may  nofhave  obtained  the 
plurality  of  the  votes  cast  at  such  election. 

Thus  it  was  held  in  Morgan  vs  Quaekenbush,'^'  where 
he  va  idity  of  an  election  for  the  office  of  Mayor  came  col- 
laterally into  question.    The  two  rival  candidates  were  on. 
Perry  and  one  Quackenbush,  and  although  the  latter  had  ap- 
parently received  the  higher  number  of  votes,  yet  his  adver- 
sary  was  declared  elected.    The  irregularity  arose  this  way: 
At  Its  next  meeting  after  the  election  the  common  council  pn,- 
ceeded  to  canvass  the  inspector's  return  of  votes,  and  to  do- 
tennine  and  declare  who  was  elected  to  the  office  of  Mayor- 
and  they  determined  and  declared  that  Periy  had  received  the 
greater  number  of  votes,  and  was  duly  elected  Mayor,  and 
made  and  filed  a  certificate  of  that  determination.    But  the 
day  Perry  qualified  and  entered  upon  his  duties,  the  new 
common  council  proceeded  to  re-canvass  the  votes  for  Mayor, 
and  upon  such  ren^anvass  it  was  determined  and  declared 
that  Quackenbush  was  duly  elected  Mayor,  and  a  certificate 
of  that  determination  was  made  and  filed.    The  difference  in 
the  two  results  arose  from  the  fact  that  the  old  common 
council  contrary  to  their  duty  which  waa  purely  ministerial, 

»»(1956).  22  Barb.   (N.  Y.)  72. 
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and  consisted  in  a  simple  matter  of  arithmetic,  received  evi- 
dence tending  to  show  fraudulent  practices  at  the  polls,  and 
omitted  on  that  ground  to  canvass  the  votes  of  two  electoral 
districts.  Apprised  of  this  mistake,  Quackenbush,  after  the 
second  determination  which  apparently  gave  the  real  result 
of  the  votes,  attempted  to  discharge  the  duties  of  Mayor.  On 
an  application  for  an  injunction  to  restrain  him  from  acting, 
It  was  held,  that  the  determination  of  the  first  board  in  favor 
of  Perry,  however  erroneous  it  might  be,  had  furnished  him 
with  prima  facie  evidence  of  his  election,  and  that,  having 
acted  upon  that  evidence,  qualified,  and  entered  upon  the  dis- 
charge of  the  duties  of  the  office,  he  became  Mayor  de  facto, 
and  could  not  be  displaced,  except  by  an  action  brought  for 
that  purpose  by  some  person  claiming  to  be  entitled  to  the 
office.  Said  the  judge :  "If  the  certificate  of  the  canvassers 
declaring  Mr.  Perry  elected,  vested  him  with  colorable  title 
to  the  office,  as  I  think  it  did,  so.  that  he  had  a  right  to  enter 
upon  the  discharge  of  its  duties,  another  effect  of  that  deci- 
sion was,  to  exclude  the  defendant  Quackenbush,  as  well 
as  everybody  else,  from  the  office."  •" 


^1 


§  181.  Irregularities  in  election  or  appointment  must 
be  bona  fide. —  In  conclusion,  it  may  be  further  observed 
that  in  order  that  an  irregular  election  may  constitute  one  a 
de  facto  officer,  at  least  so  far  as  to  render  his  title  question- 
able only  by  quo  warranto,  the  same  must  be  carried  on  bona 
fide,  and  not  fraudulently  and  with  a  dishonest  intent,  or 
with  a  culpable  disregard  of  the  law.  "While  it  is  true," 
says  a  learned  judge,  "that  the  ill^ality  of  the  election,  by 
virtue  of  which  an  incumbent  has  gained  entrance  to  an  office, 


••Also  BUin  ts  Chippewa 
(1906),  146  Mich.  69,  108  N.  W. 
440;  Stat«  VB  Superior  Ct.  {laffl}, 


17  Wash.  12,  48  P.  741,  61  Am.  St. 
R.  893;  R.  vt  Burke  (1806).  20 
N.  8.  227. 
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does  not  prevent  the  office  from  being  full  of  him  de  facto, 
It  is  alBo  to  be  noted  that  from  the  earliest  periods  it  has 
been  held  requisite  that  the  illegality  in  question  must  be 
consistent  with  honesty  of  purpose.     Elections  based  upon 
mistaltes  of  fact  or  misconceptions  of  law  may  impart  a  color 
of  right  which  will  bar  the  allowance  of  a  mandamus,  but 
palpable  disregard  of  law  renders  the  action  by  which  an  office 
18  seized  merely  colorable,  and,  in  a  clear  case,  will  be 
brushed  aside  as  aflFording  no  obstruction  to  the  exercise  of 
a  plain  legal  duty.""  Thus,  it  has  been  held  in  England, 
that  if  the  election  is  merely  colorable,  so  as  to  be  really  no 
election  at  all,  the  office  is  not  full  in  the  sense  that  the  in- 
cumbent can  be  ousted  only  by  quo  warranto." 

It  should  not  be  assumed,  however,  that  none  of  the  acts 
performed  by  officers  fraudulently  elected  may  not  sometimes 
have  to  be  sustained  in  order  to  protect  innocent  third  per- 
sons, ignorant  of  the  fraud,  even  if  the  title  of  such  officers 
be  so  far  defective,  that  it  can  be  declared  invalid  in  pro- 
ceedings other  than  quo  warranto. 

It  must  also  be  noted  that  fraud  will  not  generally  invali- 
date an  election,  where  it  is  only  the  act  of  persons  who  are 
merely  agents  in  recording  the  votes  or  giving  expression  to 
the  wishes  of  those  having  power  to  elect;  the  general  rule, 
m  such  case,  being  that  the  misconduct  or  fraud  of  election 
officers  will  not  vitiate  an  election  unless  it  is  shown  that 
the  result  was  thereby  affected." 


"Per  Garrison,  J.— Leeds  vs  At- 
lantic City  (1890),  62  N.  J.  L. 
332,  19  A.  780. 

•«R.  v»  Bankes  (1764),  3  Burr. 
1452,  1  W.  Bl.  462;  R.  va  Cwn- 
bridge  (1767),  4  Burr.  2008.  See 
also  Rouleau  vb  Corporation  of  St. 
Umbert    (1896),   10  Que.   R.    (8. 


C.)    86;    Turtle   vi    Township   of 
Euphemia  (lOOO),  31  O.  R.  404. 

««MotIey  vs  Wilson  (1904),  26 
Ky.  Law  R.  ion,  82  S.  W.  1033; 
Dial  vs  Hollandsworth  (1894),  89 
W.  Va.  1,  19  S.  E.  657;  Knight  vs 
Town  of  West  Union  (1898),  45 
VV.  Va.  194,  32  S.  E.  163. 


fw 


i 


CHAPTER  14. 

OFFICERS  DB  FACTO  UNDER  COLOR  OF  IRREGULAR  ELECTION 
OR  APPOINTMENT  BY  AN  UNAUTHORIZED  OFFICIAL  PER- 
SON OR  BODY. 


;  1*1 


i , 


189.  Appointment  without  eon- 

currenee    of    all    havinj; 
•utiiority  to  appoint. 

190.  Same    ■ubjeet— Apparently 

eonllieting    cue*    diitin- 
guiihed. 

191.  Whom  authority  to  appoint 

cxiita  only  in  particular 


I  182.  Goneral  rule. 

183.  English  illuitrationa. 

184.  Same  eubjeet. 

185.  Canadian  illuatrationa. 

186.  American  illustrationa. 

187.  ConiUet!"2  doctrine. 

188.  Elective  office  filled  by  ap 

pointment  or  vice  veraa. 


§  182.  General  rule. —  Where  an  official  person  or  body 
assumes  the  power  to  appoinc  or  elect  to  public  office,  and 
the  person  appointed  or  elected  enters  upon  the  office  and 
performs  its  duties,  he  will  be  an  officer  de  facto,  notwith- 
standing want  of  power  to  appoint  or  elect  in  the  body  or 
person  who  professed  to  do  so.     ''It  is  a  mistake,  '  says  a 
judge,  "to  assume  that  to  constitute  a  good  officer  de  facto, 
he  must  be  appointed  or  elected  by  the  proper  authority." » 
This  principle  was  apparently  recognized  in  the  first  re- 
ported English  case  on  the  de  facto  doctrine.     In  The  Abbe 
de  Fontaine'  Babington,  C.  J.,  says:     "If  an  abbacy  or 
church  be  vacant,  and  a  man  who  had  no  right  pretended  to 
be  patron,  and  preferred  one  A,  by  force  whereof  he  is  in- 
stalled, and  then  he  is  ousted  by  legal  process  inasmuch  as 

iMcParland.      J.— McLean      vs  «(1431),  Year   Book   9  H.   VI 

SUte    (1878),   8  Heisk.    (Tenn.),      fol.  82. 
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the  patron  had  no  right;  yet  a  deed  which  wa«  mad«  W 
h.m  ia  good."    And  Chief  Justice  Butler »  aZ     f         T 
dealinir  wWi.  ♦!.  •  ouiJer,    after  exhaust  vey 

nowtir  tn  ^\.^i.  ^^  v^^vT,  or  prtma  facte 

WW  .0.,, ..  .^  ^„ „7  °:  La  isr;  :^::z 

of  the  votes  .t  m  election  held  to  fill  .k.  „«  "^ 

h«  title  to  U,.  offlee.  The,/^  My  Tt^II  T"".'"" 
w„  evide-t,,  i^eeted  with  po-e^^^l^t ,  ^^pltr 
of  .f  vote.,  .„d  not  by  .  „i„„ri,y.    n.  „,»!   ^17 

6  vote.  «  .g.,„.,  hi,  .j,,„.^  24,  held  nnder  ooW  of  1 
elect,™  by  .  minority  ,h.,  h.d  no  rish.  to  elect.     Te.  the 

of  k»  CO  or  of  .„M,„ri,y,  ,h,  „„,  ,„o.,io„  CZ 

W«-.ly  whether  the  office  w..  .„.  ,Ziy  mZ,2 

«St.t.    V.    Crroll    (,871).    ,8      Conn.  449,  0  A».  R,p.  400. 
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In  Lord  Daerea  case  *  the  steward  of  a  manor  appointed 
his  servant  to  hold  a  manorial  court  He  had  no  authority 
to  do  so,  yet  the  servant  was  holden  a  good  officer  de  facto. 

In  Leak  va  Howel  *  which  was  a  case  of  an  information 
for  bringing  certain  merchandise  into  the  country,  without 
paying,  or  agreeing  for  the  payment  of,  the  custom  and  sub- 
sidy due  for  them  to  the  collector  of  the  custom  in  London, 
or  in  any  other  port,  or  to  his  deputy,  it  was  held  that  an 
agreement  made  at  the  custom-house  in  a  particular  port,  with 
a  persoa  who  had  there  exercised  the  office  of  deputy  of  one 
who  was  deputy  of  the  collector  of  the  customs  there,  was 
valid,  although  the  person  with  whom  such  agreement  was 
made  was  not  a  lawful  officer,  the  deputy  having  no  au- 
thority to  appoint  a  deputy. 

In  Harria  va  Jaya  •  a  steward  for  one  of  the  manors  of 
the  county,  who  could  only  be  appointed  by  the  lord,  was 
appointed  by  the  auditor  and  surveyor  of  the  county,  without 
any  authority  whatever,  and  acted  as  such;  and  it  was  held 
that  he  was  steward  de  facto,  and  although  he  could  not  grant 
a  copyhold  which  had  escheated,  because  it  was  in  prejudice 
to  the  Queen,  nevertheless  other  acts  done  by  him  were 
good. 


§  184.  Same  subject.— IJi  ParJcer  va  Kelt '  it  was  again 
holden  that  the  deputy  of  a  deputy,  although  his  appointment 
was  wholly  without  authority  of  law,  derived  sufficient  color 
from  it  to  constitute  him  an  officer  de  facto.  Hall,  C.  J., 
said:     "Osman  Clarke  is  agreed  to  be  a  good  deputy,  and 


4  ( 1584) ,  I  Leonard,  288.  74  Eng.  i  ( 1701 ) ,  12  Mod.  466.  88  Eng. 

K.  203.  R.  I4S4,  1  Ray.  (Ld.)  058,  91  Eng. 

»(1691),  Cro.  ElU.  533,  78  Eng.  R.  1338. 

R.  780. 
•  (1509),  Cro.  Eliz.  699.  78  Eng. 

R.  934. 
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tiJtes  upon  himself  to  appoint  a  deputy;  .uppow  it  i.  so. 
which  he  cannot  do,  no  more  than  an  under-gheriff  can  make 
«n  under-sheriflF,  or  a  bailiff  make  a  bailiff;  but  still  it  gives 
•  wlor,  and  here  is  the  appearance  and  form  of  a  legal  pro- 
ceeding, and  he  is  reputed  to  hare  an  authority;  and  in  stich 
case,  ,f  surrender  be  taken  and  duly  presented,  it  will  be 
well,  beyond  dispute." 

In  Seymour  v,  Bennett  •  the  principal  registers  in  the  pre- 
rogative office  disagreeing  about  the  appointment  of  a  clerk, 
the  deputy  appointed  one  Abbot,  who  for  a  twelvemonth 
officiated,  and  Lord  Hardwicke  held  that  he  was  an  officer 
de  facta 

Again   in  Penney  v,  Slade*  the  action  was  trespass  for 
•eizing  the  goods  of  the  plaintiff,  under  color  of  a  warrant 
signed  by  the  defendants,  who  were  magistrates  of  the  bor- 
ough of  Poole  (one  of  them  being  the  Mayor),  for  the  pur- 
pose of  enforcing  the  payment  of  a  poowate,  which  was  d- 
leged  by  the  plaintiff  to  be  void,  on  the  ground  that  the  over- 
«ers   by  whom  it  was  made,  had  not  been  duly  appointed. 
The  facts  were  as  follows:     Seven  borough  magistrates,  in- 
cluding the  Mayor,  assembled  to  appoint  overseers.     The 
Mayor  drew  from  his  pocket  two  blank  forms,  with  three 
seals  ready  attached,  filled  them  up  with  the  names  of  two 
persons  of  his  own  political  party,  handed  them  to  the  two 
magistrates  sitting  next  to  himself,  and,  on  their  being  signed 
immediately  despatched  them  by  a  constable  to  be  served     As 
soon  as  the  constable  had  left  the  room,  the  four  magistrates, 
who  had  not  observed  tne  Mayor's  proceedings,  requested  him 
to  nominate  two  other  overseers,  and,  upon  his  refusal  to  put 
the  question,  appointed  them  without  his  concurrence     The 
Mayor  afterwards  caused  a  distress  to  be  levied  on  plaintiff 


•(1742),  2Atk.  4ffi. 


il 


»(1830),8Bing.  (N.  C.)  819,7 
Scott,  484,  8  L.  J.  C.  P.  821. 
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for  roftising  to  pay  a  rate  made  by  the  overseen  appointed 
by  the  Mayor.  Plaintiff  having  luod  the  Mayor  in  trespaw, 
the  jury  were  directed  that  they  might  find  for  plaintiff,  if 
thoy  thought  the  Mayor's  appointment  of  overseers  wbm 
fraudulent  The  jury  having  found  it  not  fraudulent,  the 
Court  refused  a  new  trial,  which  was  moved  for  on  the 
grcund  that,  whether  the  appointment  was  fraudulent  or 
not,  it  was  void,  aa  being  a  judicial  act  done  by  the  minority 
of  the  justices  assembled,  without  opportunity  of  delibera- 
tion afforded  to  the  entire  body." 

f  IBS.  Canadian  illuttrationt.— In  Laeaue  v«  Aoy" 
the  facta,  as  they  were  made  to  appear  to  the  court,  were  sub- 
stantially as  follows :  A  vacancy  having  occurred  in  a  munic- 
ipal council,  three  of  the  councillors,  without  whom  no  quo- 
rum could  be  had,  persisted  in  absenting  themselves  from 
the  council  board,  in  order  to  prevent  the  appointment  of  a 
proper  person  to  fill  the  vacancy,  their  intention  being  to  Bin- 
der and  obstruct  the  transaction  of  municipal  affairs.  After 
repeated  but  vain  efforts  of  the  three  other  councillors  to 
obtain  the  co-operation  of  their  fellow  councillors  in  making 
an  appointment  to  fill  the  vacancy,  they  determined,  owing 
to  the  urgency  of  certain  municipal  business,  to  make  the 
appointment  themselves,  and  one  Romuald  Valliere  was  ap- 
pointed and  took  possession  of  the  office.  Subsequently,  the 
three  absentee  councillors  having  forfeited  their  offices  by  their 
continued  absence,  the  remaining  councillors,  including  Ro- 
muald Valliere,  appointed  other  persons  in  their  places.  The 
case  came  before  the  court  upon  quo  warranto,  to  determine 
the  title  of  one  of  the  three  last  appointees.  It  was  urged  that 
Valliire  who  had  joined  in  making  the  appointments  had  no 


ioSm    *1m    Turner    ▼■    Bayntt 
(170S),  2  H.  Bl.  SSe.  S  R.  B.  60S. 


11(1809),  8  Qu«.  R.  (S,  C  t  803 
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I«ck.ng  power  to  .ppoint.  the  three  councillor,  who  h.d 

The  court,  however,  reiving  on  State  v.  Carroll »  held  that 
notwuh-unding  the  w.„t  of  power  in  the  appointing  b^; 

~uld  not  be  regarded  ..  .n  officer  de  facto,  on  the  ground 
that  hw  tppomtment  wa«  a  notorious  fraud  and  illegality 

~om  for  the  application  of  the  de  facto  doctrine."     Even 

n  th.  latter  op.mon,  while  sitting  in  Revision.  He  ob«,rved 
that  he  «.w  no  contradiction  between  hi.  two  ruling.,  ina.- 
n.nch  a.  m  the  firat  ca«  he  w«,  not  cognisant  of  .11  the 
c.rc,«n.tance.   and  he  had  decided  in  the  light  of  the  fact 

of  S.r  L  N.  C".„,e,  c.  J.    He  ^^^^  „„,  ^^.^ 

ase  wa.  heard  by  hi.  Brother  Uo„thier,  in  the  fir.t  in.tan<. 

here  wa.  .ufficent  to  justify  the  latter  in  holding  that  Val! 

L^re  was  an  officer  de  facto,  since  he  was  not  aware  of  the  c^- 

..^stances,  but  that  this  could  not  be  so  after  the  sa»e  Z 

known.     It  ..evident,  therefore,  that  upon  the  questiolof 

«ound,  and  u  was  not  intended  in  the  subsequent  cases  to 
disagree  with  the  principle  it  laid  down. 


«»(1871),  38  Conn.  440,  n  \m 
Rep.  409. 

>».S»e  to  the  game  effect  two 
Amcric«n  fiecUionii:  IJinpvnll  vn 
Detroit  (ISnO).  82  Mich.  5."8.  46 
K  W.  938;  Overall  v*  Madiionville 


8.  \V.  278. 

>«Ro.iIp,„  v.,  Corp.  of  St.  Um- 
IxTt    (isofl).   10  Q„e.   R.    ,8    c.) 
0».  M;  Ijicasse  vii  Ubont*  (18g6) 
10  Wue.  n.   (S.  C.)   07,  104. 
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§  186.  American  illustrations.— There  are  numerous 
American  authorities  upholding  and  sanctioning  the  rule 
enunciated  in  this  chapter.  Thus,  it  was  held  that  a  district 
judge  acting  in  another  district  in  which  the  office  of  judge 
is  vacant,  by  virtue  of  an  appointment  made  by  a  circuit 
judge,  is  an  officer  de  facto,  and  his  acts  cannot  be  questioned 
on  the  ground  that  the  circuit  judge  has  no  power  of  appoint- 
ment in  the  case  of  a  vacancy  in  the  office  of  district  judge.'* 
So  a  judge  elected  by  a  county,  having  no  power  whatever 
under  the  constitution  to  elect  him,  is  an  officer  de  facto.'" 
So  a  person  appointed  justice  of  the  peace  by  the  selectmen 
of  a  county,  who  had  no  power  to  make  such  appointment,  and 
commissioned  by  the  Governor  who  was  authorized  to  issue 
commissions  to  persons  elected  to  such  offices,  is  an  officer  de 
facto."  So  where  the  Governor  issues  a  commission  to  one 
of  the  judges  of  the  Superior  Court,  authorizing  him  to  hold 
certain  terms  of  the  Superior  Court,  and  the  judge  under- 
takes to  discharge  the  duties  required  of  him,  he  is  a  de 
facto  judge  so  long  as  he  assumes  to  act  in  that  capacity, 
even  though  the  commission  was  issued  without  authority  of 
law." 

Again,  though  a  legislature  has  no  power  to  appoint  a  board 
of  election  commissioners,  yet  if  it  does  so,  and  the  persons 
thus  appointed  act  and  are  recognized  as  commissioners,  they 
are  de  facto  officers.'"  So  where  a  probate  judge  appoints 


V\k 


ill 


itMcDowell  va  United  States 
(1896),  169  U.  S.  690,  16  Sup.  Ct. 
R.  Ill,  40  L.  ed.  271.  Also  B«U 
V8  United  States  (1890),  140  U.  S. 
118,  11  Sup.  Ct.  R.  761,  35  L.  ed. 
377. 

1  (Campbell  vs  Commonwealth 
(1880),  06  Pa.  St.  344. 

iTMallett  vs  Uncle  Sam  Gold 
etc.  Mining  Co.  (1866),  1  Nev.  188. 
90  Am.  Dm.  484. 


liState  TS  Lewis  (1890),  107  N. 
C.  067,  12  8.  E.  467,  13  S.  E.  247, 
11  L.R.A.  100;  followed  in  State 
vs  Turner  (1806),  119  N.  C.  841, 
26  S.  E.  810.  See  also  In  re  Maa- 
ning  (1891),  139  U.  8.  604,  11  Sup. 
Ct.  R.  624,  36  L.  ed.  264;  SUte 
ve  ninom   (1863),  17  Wis.  621. 

isPratt  vs  Brecicinridge  (1901), 
112  Ky.  1,  66  8.  \V.  136,  23  Ky. 
Law  R.  1356,  66  S.  W.  405.    Also 
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manage™  to  hold  .  stock-law  election,  and  they  act  under 
color  of  such  appointment,  they,  are  de  facto  officers,  though 
the  probate  judge  had  no  authority  to  appoint.«o  So  assessors 
appointed  by  a  board  of  commissioners  are  officers  de  facto, 
^ough  such  board  had  no  authority  whatever  to  appoint, 
the  power  of  appointment  being  vested  in  the  County  Court 
or,  m  certain  cases,  in  the  chairman."  ' 

•      So,  where  the  law  provides  that  certain  draL  .^  commis- 
sioners shall  be  appointed  by  the  County  Court,  and  they  are 
appointed  by  the  County  Judge  who  has  no  authority  to  make 
tiie  appointment,  the  commissioners  so  appointed  are  officers 
de  facto."    So  where  a  board  of  prison  commissioners  ap- 
points  a  superintendent  of  a  territorial  prison,  and  he  quali- 
fies and  acts  as  such  until  it  is  found  that  the  appointive 
power  is  not  in  the  board  but  in  the  Governor,  who  appoints 
«  supermtendent  in  his  stead,  the  former  superintendent  is 
until  then  an  officer  de  facto.*"     So  a  deputy  chamberlain 
appointed  by  the  chamberiain,  who  assumes  to  possess  the 
power  to  make  the  appointment,  is  an  officer  de  facto,  though 
the  chamberiain  may  not  have  any  such  power.'* 


Brown  v»  O'Connell  (1870),  36 
Conn.  432,  4  Am.  Rep.  89;  Roche 
v»  Jones  (1891),  87  V».  434,  12 
8.  E.  965. 

"Martin  vn  Crook  (1908,  Al«.). 
46  So.  482. 

"McLean  v«  SUte  (1873),  8 
Heisk.  (Tenn.)  22. 

"People  vi  Orleana  County 
court  (1882),  28  Hun  (N.  Y.)  U. 

"Behan  va  Davis  (1892).  3 
Aril.  399,  a.  c.  aub  nom.  Behan  va 
Prison  Comm'ra.  31  P.  821. 

"Palmer  va  Foley  (1873),  86 
N.  Y.  Super.  Ct.  14,  4A  How.  Pr. 
no,  reversing  44  How.  Pr.  308. 
Also  State  va  Carroll  (1871),  38 
Conn.  449,  0  Am.  Rep   409;  State 


va  Barnard  (1892),  67  N.  H.  222 
28    A.   410,   68   Am.    St.   R.   648; 
Brown  vg  Flake   (1897),  102  G». 
528.  29  S.  E.  267;  Stete  vs  Seavey 
(1894),  7  Waah.  862,  38  P.  380; 
State  va  Superior  Court    (1008), 
49  Waah.  392.  98  P.  488;  Justice, 
va  Clark    (1824),    1    T.   B.   Mon. 
(Ky)     82;    Calloway    va    Sturm 
(1870),  IHeisk.  (Tenn.)  764;  Par- 
ker   va    Baker    (1840),    8    Paige 
(N.  Y.)  428,  reversing  a.  c.  Clarke 
Ch.  223;  People  va  Cook   (1853), 
8  N.  Y.  07,  80  Am.  Dpc.  451.  af 
firming    (1882),    14    Barb.    250; 
Dolan  vs  New  York  (1877).  68  X. 
V.  274,  23  Am.  R.  168;  Hamilton 
va  County  of  San  Diego   (1803», 


u 


a    ■■■# 


256 


THE  DE  FACTO  DOCTRIXB. 


[§  187 


H  : 


§  187.  Conflicting  doctrine. —  However,  the  foregoing 
doctrine  has  not  received  the  unanimous  support  of  all  the 
authorities.  For  instance,  the  New  York  decisians  do  not 
seem  to  be  in  harmony  with  each  other.  Some,  as  can  be 
seen  from  the  above  citations,  maintain  the  general  princi- 
ple laid  down  by  us,  while  others  uphold  a  different  doctrine. 
Thus,  in  People  vs  Carter,'^  where  the  Governor,  without  au- 
thority, had  issued  a  commission  to  a  person  appointing  him 
a  justice  of  the  peace  in  the  place  of  a  former  incumbent, 
resigned,  it  was  held  that,  as  the  (lovemor  had  no  power  to 
fill  the  vacancy,  he  could  not  bestow  upon  the  appointee  the 
outward  signs  and  symbols  of  the  office  so  as  to  give  him  color 
of  title.  This  decision  was  approved  and  followed  in  People 
V8  Brennan.^  where  it  was  held  that  commissioners  of  taxes 
and  assessments,  appointed  by  the  comptroller  of  the  City  of 
New  York,  under  a  supposed  but  invalid  authority,  were  not 
officers  de  facto." 

Again,  we  find  some  authorities  declaring  that  there  must 
be  apparent  or  prima  facie  authority  in  the  official  person 
or  body  making  the  appointment.  Thus,  in  an  Alabama 
case,  the  following  rule  is  laid  down :  "The  true  distinction 
between  those  irregular  appointments  of  office  which  are  void, 
and  those  which  are  voidable  only,  I  apprehend  to  be  this: 
where  the  authority  under  which  the  officer  assumes  to  act, 


108  Cal.  273,  41  P.  306;  People  v« 
Sassovich  (1806),  29  Cal.  480;  Ex 
p.  Strang  (1871),  21  Ohio  St.  610; 
Hawkins  vo  Jonesboro  (1370),  03 
(Ja.  527:  Ex  p.  Tracey  (Tex., 
1003).  03  S.  W.  S38.  As  to  ap- 
pointmrnta  made  by  the  govern- 
menta  of  American  rebellion* 
Ktaten.  nee  Simpson  vs  Tx>ving 
(1867).  06  Ky.  (3  Bush)  458.  96 
Am.  Dec.  252;  Donegan  vs  Wood 
( 1873) ,  40  Ala.  242,  20  Am.  R.  275. 


tMI869),  20  Barb.  (N.  Y.)  208. 

««(1866),  30  How.  Pr.  (N.  Y.) 
417. 

tiSee  also  BurgeM  rs  Pue 
(1844),  2  GUI.  (Md.)  11;  Ex  p. 
Lewis  (1903),  45  Tex.  Crim.  R.  1, 
73  S.  W.  811,  107  Am.  St.  R.  970. 
Also  Humphreys  vs  Stevens 
(1875).  40  Ind.  491. 
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«Ws,  upo„  it3  f.ee,  that  it  emanates  from  a  power  which 
had  no  „ght  to  confer  it,  it  is  void ;  but  where  it  ^rc^lar  ot 
Its  face,  and  emanates  from  a  source  which  has  thXal  or 

facts  not  disclosed  m  the  commission  or  order  of  appointment 

o  show   hat  the  power  of  appointment  has  been'uegaT;  or 

rregularly  exerc.^d,  the  appointment  is  voidable  only.    In 

the  former  case,  all  the  acts  of  the  appointee,  done  in  refer 

ence  to  such  appointment,  are  void  .for  every  purpose  while 

m  the  latter  they  are  valid  as  to  the  public^'nd'thL  p:l! 

If  this  language  means,  as  we  assume  it  does,  that  prima 
faaeauthonty  .s  required  in  all  cases,  it  is  an  attempted 
modification  of  the  general  rule  which  is  not  sancti  „X 

the  grea   leading  case  of  State  va  Carroll'^    Of  course  it  is 
ooneeivable  that  an  appointment  may  be  so  manif^t";  i^ 
and  absurd  on  its  face  so  .s  to  deceive  no  one,  and  under  su^h 

ZrTfr  ^"^  '""^^  -''^^  ^'^  ---  - 

veL -B^ttt'  "^"  ""''  '^  appointment  or  vice 

s3'n7fhe  f^       .  "  "  r''  ''  "  -d-Putable,  notwith- 
standing the  foregoing  conflicting  decisions  and  a  few  others 

thorty       tains  the  principle  laid  down  at  the  beginni " 

le  w Tr    ""'.  f ""  ''--'  ^  ^»^^-  i»-^"  ^ 


'•Thompson  vs  State  (1882),  21 
Ala.  48.    See  also  Erwin  vs  Jersey 
City   (I8»7).  60  N.  J.  L.  141,  37 
A.  732,  04  Am.  St.  R.  884. 
De  Facto— 17, 


"{1871),  88  Conn.  449.  »  Am. 
Rep.  400. 
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Following  the  general  doctrine,  it  is  dedared  that  • 
pewon  appointed  to  an  elective  oflBce,  or  elected  to  an  ap- 
pointive office,  and  discharging  the  duties  of  the  same  under 
color  of  such  unauthorized  appointment  or  election,  will  gen- 
erally he  deemed  an  officer  de  facto.  Thus,  where  the  trustees 
of  a  village  assumed  the  right,  under  the  tb^rter,  to  ap- 
point a  person  justice  of  the  peace  to  fill  a  vacancy,  and 
he  in  good  faith  undei'took  the  duties  of  the  office,  it  was 
held  that  he  was  an  officer  de  facto,  e^'en  if  the  office  could 
only  have  been  legally  fiUe''  by  election.'"  So  a  person  ap- 
pointed by  the  Governor  to  fill  a  vacancy  in  the  office  of  May- 
or, is  an  officer  de  facto,  though  the  appointment  was  made 
without  authority,  the  law  requiring  such  vacancy  to  be  filled 
by  election.'* 

'  Likewise,  where  a  person  was  elected  to  a  prudential  com- 
mittee by  the  inhabitants  of  a  district,  to  fill  a  vacancy,  and 
obtained  the  papers  and  records  appertaining  to  the  office, 
and  discharged  the  duties  thereof,  it  was  held  that  he  was 
an  officer  de  facto,  whether  the  district  had  a  ;nght  to  elect 
a  person  to  fill  the  vacancy  (if  it  existed),  or  whether  the 
vacancy  should  have  been  filled  by  appointment  of  the  select- 
men of  the  town." 

Sut  in  a  Ifew  York  case  it  was  held  that  a  person  ap- 
pointed justice  of  the  peace,  who  under  the  constitution 
could  only  be  elected,  did  not  derive  any  color  of  title  from 


II 

11 


loLaver  ts  McOIachlin  (1871), 
28  Wii.  364. 

tiMonroe  vs  Hoffman  (1877),  29 
La.  Ann.  661. 

iiGoodwin  vs  Perkins  (1867), 
39  Vt.  608.  See  also  Chicago  k 
North  Ry.  Co.  vs  T^nglade  County 
(1883),  66  Wis.  614.  14  N.  VV.  844; 
WaUon  va  McGrath    (1004),  111 


U.  Ann.  1007,  36  So.  204;  Pratt 
vs  Breckinridge  (1901),  112  Ky. 
1,  65  S.  W.  136,  23  Ky.  Law  R. 
1366,  Id.  112  Ky.  1,  00  S.  W.  405; 
In  re  Ah  Lee  (1880),  6  Sawy.  (U. 
S.)  410,  6  Fed.  809;  SUte  vs  Col- 
lector of  Ocean  Tp.  (1870),  30  N. 
J.  L.  75;  8Ut«  va  Whitney  (1870), 
7  Or.  386. 
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h«  unauthorized  appomtinent««    This  ca^e,  however  is  ad- 

:;^rr^^'  ^'^  ".^^  ^'  -^-  ^-^«^'  ^"--  ot 

serving  that  "no  authorities  are  cited,  and,  so  far  as  appear. 

the  books.    The  case  was  decided  in  the  County  Court,  and 
the  opinion  delivered  by  the  county  judge.'"* 

JalftH  Appointment  without  concurrence  of  all  hay. 
ing  authority  to  appoint-It  is  also  held  that  where  po^Ir 
to  appoint  is  vested  in  a  specified  number  of,  Ir  in  SsI 

oZt^7:;:'' ''''-':  ^^  --'  ^--  -^^^-  t^e - 

liZZV  ''"^  ""'^'"^^-  '''"  P^«  «»ffi««°t  color  of 

mle  to  the  appointee  to  make  him  an  officer  de  facta    Thus 

m!rh"  ir""^  .'^"P"'"*"^''^  ''  ^-P-^"  of  election  w^' 
whereas  the  statute  contemplated  that  at  least  two  justice^ 
should  sign  It,  without  which  in  the  county  towns     W 

that  though  such  appointment  was  defective,  yet  it  gave  col 

d:toi:r*^"----------rth:: 

So,  under  certain  laws  of  the  late  Territory  of  Dakota 

pltr^h"^*""  ''  """""  ^''  ^^-*«^  ^^  the  Govemora^' 
pointing  three  commissioners,  who  in  turn  were  empoweS 

o'l^I!^^  ;r "'  ''"^!^^°«-"  ^  --P'ete  theTnly 
organization  Three  commissioners  were  appointed  by  the 
Goyemor  under  the  above  provisions,  but  onTtwrrZil 
rt.eir  commissions  and  qualified.  These  two  proceedeTTo  I^ 
pomt  a  registrar  of  deeds,  who  was  by  statute  ex  offl.t  T 
cWlr     TTo  /,„„!•«  J      J  •'^  »raiuie  ex  oflicio  county 

clerk.    He  qualified  and  entered  upon  the  duties  of  his  office^ 


-i  I 


••People  v«  Albertson  (1883),  8 
How.  Pr.   (N.  Y.)   363. 

»«But  nee  also  Canasera^  va 
firPPn   (1003),  88  X.  Y.  S.  630. 


"People  vs  Cook   (1853).  8  N 

n JI;  °?  ^'"-  ^-  *"'•  "ffirfing 
(1862),  14  Barb.  269. 
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and  it  was  held  that  such  registrar  of  deeds  and  ex  officio 
county  clerk  was  a  de  facto  officer.**  "The  appointment,'' 
said  the  Court,  "may  not  have  been  valid,  being  made  by 
only  two  commissioners,  when  three  had  been  appointed  by 
the  Ck)vemor,  but  the  person  appointed  was  not  an  intrudei*. 
He  was  in  under  color  of  title,  and  that  is  all  that  is  required 
to  constitute  an  officer  de  facto."  In  the  same  case,  the  two 
commissioners,  and  the  registrar  of  deeds,  as  ex  officio  county 
clerk,  appointed  the  third  county  commissioner  under  the 
provision  of  the  statute  which  provided  that  a  failure  to 
qualify,  as  required  by  law,  constituted  a  vacancy  in  the  of- 
fice, and  was  by  law  to  be  filled  in  the  case  of  a  county  com- 
missioner, by  the  remaining  commissioners  and  county  clerk, 
and  probate  judge.  And  it  was  held  that,  notwithstanding 
the  non-concurrence  of  the  probate  judge,  the  commissioner 
ao  appointed  was  an  officer  de  facto. 

Again,  as  we  have  already  seen,  appointments  made  by 
members  of  a  public  body  not  forming  a  quorum,  have  some- 
times been  held  sufficient  to  constitute  the  appointees  de  facto 
officers." 

§  190.  Same  subject — Apparently  conflicting  cases 
distinguished. — But  in  Kempster  vs  Milwaukee'*  it  was 
held  that  where  the  incumbent  of  the  office  of  health  commis- 
sioner is  wrongfully  removed,  and  the  vacancy  can  by  the 
diarter  only  be  filled  by  appointment  of  the  Mayor  and  con- 
sent of  the  common  council,  an  appointment  by  the  Mayor 
alone,  without  the  consent  of  the  council,  of  a  person  as  acting 


i«Merehant8  Nat.  Bank  ▼•  Mc- 
Kinney  (1891),  2  S.  Dak.  106.  48 
N.  W.  841. 

s'Ovprall  v«  Madi»onvi!le 
<1007),  31  Ky.  Law  R.  278,  102 
8.  W.  278;    Dingwall   v»  Detroit 


(1890),  82  Mich.  868.  46  N.  W. 
938;  Ucasse  vs  Roy  (1805),  8 
Que.  R.   (8.  C.)   203. 

"(1807),  97  VVia.  343,  72  N.  W. 
743. 
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make  that  person  an  officer  de  facto.     There,  however   the 

to  the  office  of  "acting  commissioner"  with  duties  identical 
w,^  those  of  commissioner,  an  office  which  had  no  legal  exist- 
So  in  Brumby  vs  Boyd^  under  a  city  charter  providing 
that  m  case  of  vacancy  in  any  elective  office,  the  councH 
upon  nomination  by  the  Mayor,  shall  fill  the  sJme  by  Xt 
ing  some  person  by  a  majority  vote  of  the  aldermen,  it  was 
held  that  the  power  to  fill  vacancies  being  vested  in  the  cou" 
eU  onsisung  of  the  Mayor  and  board  of  aldermen,  an  ap- 
^  ntment  made  by  the  Mayor  alone,  or  by  the  aldermen^ 

St  ut  t  """°*  °' '''  ''''^"'  ^''  ''''  -^  ~-'«i  -t  -n- 
being  that  where  an  appointment  to  office  is  not  merely  irr«gu- 
or  informal  but  is  absolutely  void,  the  appointee' th^h 
att  mpting  to  discharge  the  duties  of  the  office,  is  not  fn 
officer  de  facto.     However,  the  result  of  that  decision  was 

pointed  to  fill  a  vacancy,  one  by  the  Mayor,  and  the  other  by 
the  aldermen,  but  neither  had  ever  obtained  exclusive  posses 
«on  and  control  of  the  office,  and  hence  neither  couTl^ 
deemed  an  officer  de  facto.    The  court  could  have  rested  iU 

U  IS  indeed  difficult  to  conceive  that  if  a  single  person  had 
been  appointed  health  officer,  either  by  the  M^yor^lr  the  L 
ermen    and  had  taken  possesion  and  exercised  the  duties 
of  the  office  under  color  of  such  defective  appointment,  he 
could  not  have  been  considered  a  de  facto  officer 

^^.  8.4.    The  broad  principle     recently   .ppro.ed    .„    .   J^ 'I" 
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§  191.  Where  authority  to  appoint  exists  only  in  par- 
ticular ca8e8.^It  is  aimost  superfluous  t ,  say  that  it  is  im- 
material whether  the  illegality  of  the  appointment  arises  from 
a  general  want  of  power  in  the  appointing  body  to  make  the 
appointment,  or  from  a  want  of  power  to  make  the  appoint- 
ment in  the  particular  case.  Indeed,  if  total  want  of  power 
affords  color  of  title,  a  fortiori,  partial  lack  of  power  or  want 
of  authority  under  particular  circumstances  will  be  sufficient 
to  bestow  color  of  authority  on  the  appointee.  Thus,  in  one 
ease  the  board  of  police  had  under  the  statute  power  to  ap- 
point commissioners  to  classify  lands,  in  the  first  instance, 
but  seemingly  no  provision 'was  made  for  the  appointment 
of  a  successor,  in  case  of  the  death  or  resignation  of  the 
commissioner.  The  board  appointed  a  commissioner  as  pro- 
vided by  the  statute,  but  he  resigned  his  office  after  he  had 
commenced,  and  before  he  had  completed  the  classification 
of  the  lands  of  the  county,  and  the  board  accepted  his  resig- 
nation, and  appointed  a  successor,  who  qualified,  and  proceed- 
ed to  complete  the  classification;  and  it  was  held  that,  not- 
withstanding the  absence  of  power  to  fill  the  vacancy  thus 
occurring,  yet  as  the  board  of  police  had  power  to  appoint 
to  the  office  under  given  circumstances,  their  appointment 
of  a  successor  imparted  sufficient  color  of  authority  to  the 
appointee  to  constitute  him  an  officer  dt  I'acto.*** 

Again,  where  a  statute  provided  that  in  case  of  the  judge 
of  the  circuit  court  being  interested  in  a  case  or  otherwise 
disqualified  to  act,  the  parties  to  the  suit  should  appoint  an 
attorney  to  preside  in  his  place,  and  upon  their  failing  to  do 
ao,  the  appointment  should  be  made  by  the  clerk  of  the  court, 
it  was  held  that  an  attorney,  appointed  by  the  clerk  and  who 


Tolring  the  appoiiitment  of  a  tpe- 
eial  judge:  Oatea  vi  State  (Tex. 
Crim.  App.  1909).  121  S.  W.  370. 


«0IUy   va   Murdock    (18S9),  30 
Misa.  602. 


)' 


8  181]    OFFICERS  APPOINTED  WITHOUT  AUTHORITY.  203 

It  rT  7\  '*"'  ~""  P"""""*  *°  ""'^  appointment, 
wa«  an  officer  de  facto,  even  if  the  circumstance,  giving  the 

t^ceT  *"  '^^'°*  ^'^  "°*  '""'  '°  '''^  P«^'''"'"  •'^■ 

This  subject  has  already  been  incidentally  dealt  with  in 

to  oSr  ?,  T'  "'^"^  ^'  'P^^*  "^  appointments  made 
to  offices  not  legally  vacant.  The  cases  there  quoted,  though 
pven  as  illustrations  of  irregular  appointments,  might  like- 
wise be  cited  here  to  exemplify  the  present  subject" 

13  K«n.  462.     See  «]w  Hoagl.nd      122  Mo.  Add   98   M  a    w   i!^ 
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DE  FACTO  0KFICER8  UNDER  COLOR  OF  AN  ELECTION  0« 
APPOINTMENT  BY  OR  PURSUANT  TO  AN  UNCONSTITU- 
TIONAL LAW. 


I  I  OS.  General  rale. 

193.  No  diitinetion  between  Uw^ 

manifettly  uneonititu- 
tional  and  lawi  of  doubt- 
ful coaititutionality. 

194.  General  rale  illuitrated. 

195.  Same  eubjeet— De  facto  ju- 

dicial offleen. 

198.  Same    rabjeet — Same   sub^ 
jeet 

197.  Conflicting  autboritiea. 


i  198.  Uneonetitutional  Act  re- 
moving an  officer  and  ap- 
pointing a  •ueocHor. 

Unconatitutional  Act  ap- 
pointing to  an  ofllee 
whieb  ia  and  remains 
full  in  law  and  in  fact. 

Same  subject. 

Unconstitutional  Act  alter- 
ing oonstitution  of  office. 

Unconstitutional  Act  alter- 
ing mode  of  filling  an 
office. 


199. 


200. 
201. 

202. 


§  192.  General  rule. —  One  perfonning  official  duties 
under  color  of  an  election  or  appointment,  by  or  pursuant  to 
a  public  unconstitutional  law  before  the  same  is  adjudged  to 
be  unconstitutional,  ip  generally  r^arded  as  an  officer  de  fac- 
to. "While,"  says  a  Judge,  "there  can  be  no  such  thing  as  a 
de  facto  office,  there  may  be  a  de  facto  officer,  whose  apparent 
right  arises  out  of  action  taken  by  the  electorate  or  the  ap- 
pointing power  under  the  supposed  authority  of  an  unconsti- 
tutional law  before  the  same  is  declared  unconstitutional." ' 
Another  court  declares,  that  "from  a  review  of  the  authorities 
bearing  dii«ctly  on  the  question,  it  clearly  appears  that  it 


iMontgomery.  J.— Thompson  ts  Couch  (1908),  144  Mi«h.  871,  108 
N.  W.  S8S. 

3M 


I 


I    lOaj  OKKICKRS  IXtUNSTITUTIOXALLY  APPOINTEn  264 

fa  .ufflciont  if  ,he  ofBcer  d.im.  «d  hold,  the  office  under 
«»me  power  h.v,ng  color  to  .ppoint.  .„d  th.t .  .utut.  .hou;h 
it  .^hall^be  found  «pugn„t  to  the  oon.titution.  will  give  .ucb 

rtitution.1  Md  taw.  of  doubtful  con«itutioniity.-Ia 
the  .pphc.t.on  of  the  above  principle,  the  degree  of  uncon 

by  .  legislature  >.  .ufficient  to  impart  color  of  tide.    Such 
Wer  h„  not  alw.,,  !««„  u.e  unanimous  opinion  of  thJ 
T!'Ju'  "*  ^''"""'  "•  ^'^"""^W/  an  attempt  was  made 
tvtr   h     '  ';''  °'  """'  inconvenience  and  im'pr.cticabn 
^J  for  the  g„.dance  of  the  public,  especially  with  refe..nce 
to    he  legal  status  of  public  officers.     It  was  to  the  effect 
that  a  law  passed  by  the  legislature  cannot  have  color  of  au 
thonty,  or  the  semblance  of  authority,  unless  it  appears  pnZ 

sXS>  ?"«^>*"*'-'  that  a  law  of  doubtful  con^ 

r        ''.""J^  '"•""™^''  *«  ^  constitutional  until  it 
s  judicially  decided  to  be  otherwise;  but  that  a  law  manifes 
y  un«>natUut.onal  is  void  upon  its  face,  and  unable  to  c^n7er 
appearance  or  color  of  title.*  wier 

These  views  are  thus  criticized  by  Chief  Justice  Butler-  • 

T  e  infe^nce  to  be  drawn  from  these  assumptions  nLs- 

Barily  ,s.  that  a  manifestly  unconstitutional  law  is  without 

any  force  whatever,  and  that  whether  manifestly  uncon  « 

utjonal  or  not,  and  whether  to  have  the  appea.^<^  ,„d  W 

of  law  or  not,  are  questions  for  the  private  judgment  of  the 


'Walcott  Ts  Wells  (1800),  21 
Nev.  47,  24  P.  367,  37  Am.  St.  R 
478.  0  L.ItA.  89. 

•(1870).  36  Conn.  432,  4  Am. 
R.  89. 


«See  to  the  same  effect,  Vander- 
bergr  v»  Connoly  (1898),  18  UUh 
112,  54  P.  1007. 

»Statc  V.  Carron  (1871).  88 
Conn.  449,  9  Am.  Rep.  409. 
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oititen.    If  these  assuinptioiii  were  true  tbej  would  dispoM 
of  this  case,  but  they  are  of  novel  impreuion,  and  funda- 
mentally erroneous.    Every  law  of  the  legislature,  however 
repugnant  to  the  constitution,  has  not  only  the  appearance 
and  semblance  of  authority,  but  the  force  of  law.    It  cannot 
be  questioned  at  the  bar  of  private  judgment,  and  if  thought 
unconstitutional  resisted,  but  must  be  received  and  obeyed, 
as  to  all  intents  and  purposes  ns  law,  until  questioned  in  and 
set  aside  by  the  courts.     This  principle  is  essential  to  the 
very  existence  of  order  in  society.     It  has  never  been  ques- 
tioned by  any  jurist  to  my  knowledge.     .     .     .     The  doc- 
trine that  a  law  of  doubtful  'constitutionality  may  be  pre- 
sumed to  be  constitutional  until  judicially  decided  otherwise, 
and  that  a  law  manifestly  unconstitutional  cannot  be  so 
presumed,  has  no  existence  as  applicable  to  the  citizen."    We 
may  add  that  such  a  rule  of  construction  would  be  entirely 
subversive  of  de  facto  principles.     For  where  the  private 
citizen  cannot  rely  on  color  or  appearance  of  right,  but  is 
compelled  to  inquire  into  an  officer's  title  at  his  peril,  the  de 
facto  doctrine  disappears. 

§  194.  General  rule  Uluitrated.— There  are  numerous 
rulings  upholding  the  general  proposition  laid  down  at  the  be- 
ginning of  this  chapter.  Thus,  it  was  held  that  a  person 
appointed  corporation  attorney  by  a  board  of  finance  under 
an  Act  empowering  them  to  do  so,  was  an  officer  de  facto, 
even  if  it  should  be  subsequently  adjudged  that  the  Act  was 
unconstitutional."  So  where  a  person  was  appointed  city 
treasurer  to  fill  a  vacancy  caused  by  death,  it  was  held  that 
he  was  a  de  facto  treasurer,  even  assuming  that  the  charter 
provision  for  the  appointment  of  a  treasurer  by  the  Mayor 

•Erwin  Ts  Jeney  City   (1807),      60  N.  J.  L.  141,  87  A.  788,  64  Am. 
St.  R.  «84. 
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WM  nncon.tit«Uon.I.  and  he  .hould  h.v  been  elected  by 
we  people.^  ' 

Again  it  WM  held  that,  notwith.t.nding  the  want  of  pow- 
•r  of  a  legislature  to  appoint  a  board  of  election  oommi. 
•lonm  (u.  awumption  of  auch  authority  being  an  invaaion 
of  the  power,  of  the  executive),  yet.  a.  it.  appointee,  had 
•cted  and  been  recognized  aa  commissioner.,  they  were  de 
f.cto  officer..-  So  where  an  Act  provided  for  the  appoint- 
inent  by  the  Governor  of  all  county  officers,  except  the  chair- 
man  and  member,  of  the  county  board,  to  hold  their  respec- 
tive  office,  during  a  designated  period,  it  was  held  that  even 
•f  8uoh  .u,pension  of  the  right  of  the  people  of  the  county 

'.  K  TT"  "*"*"  ^""  ^"^■''•^'  -»^  '^^  •PPointment. 
made  by  the  Governor  were  con.equently  illegal,  yet  a.  the 
office,  had  been  properly  created  and  exiated  de  jure,  and 
the  persons  appointed  thereto  had  entered  upon  their  official 
dut.es  they  were  officer,  de  facto.*  Like  principles  were 
held  to  apply  to  senators  and  representatives  elected  under 
«n  unconstitutional  law;  •»  and  to  «  female  elected  to  an 
office  to  which  she  wa.  made  eligible  by  a  void  en«5tment" 

§  195   S«,,e  «,bj«ct-De  facto  judicial  officeni.-I„ 

State  V,  Carroll »  a  conviction  for  a  libel  and  breach  of  the 
peace  was  attacked  on  the  ground  of  illegality.  The  matter 
came  before  the  Supreme  Court  upon  a  caw  rewrved     It 


TWation    vi    McGrath     il004), 

111  U.  Ann.  10B7,  36  So.  2M. 
•Pratt  v«  Breckinridge   (1901), 

112  Ky.  1,  66  S.  W.  408,  23  Ky 
Uw  R.  13«6.  66  S.  W.  :.16. 

•Chicago  t  Nortli  Py.  Co.  v« 
Langlade  County  (18ao),  66  Wla. 
014,  14  N.  W.  844. 

"Parker  va  Stete  (1892),  m 
Ind.  178,  31  N.  E.  1114. 


iiDonough  T«  Dewey  (1800),  82 
Mich  309,  «.  c.  sub.  nom.  Donough 
v«  Hollister,  46  N.  W.  782.     See 
also  Atty.-Gen.  vs  Panel!   (1894) 
W  Mich.  381,  88  N.  W.  338. 

"(I87I),  38  Conii.  449,  »  Am 
R.  400. 
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appeared  that  the  court  that  had  made  the  conviction  was  not 
presided  over  by  its  regular  judge,  but  by  a  justice  of  the 
peace,  who  had  been  requested  by  the  clerk  of  the  court  to 
act  as  judge  during  the  absence  of  the  former.  This  request 
was  made  in  accordance  with  a  statute  providing  that,  in  case 
of  the  sickness  or  absence  of  the  judge  of  a  city  court,  a  justice 
of  the  peace  should  be  called  in  by  the  clerk  to  hold  a 
court  Upon  argument,  several  irregularities  were  com- 
plained of,  but  the  main  objection  was  that  the  Act  permitting 
the  temporary  appointment  of  a  justice  of  the  peace  was  un- 
constitutional;  and  that  it  being  in  direct  violation  of  the 
city  charter,  the  justice  who  presided  the  inferior  court  was 
a  mere  usurper.  However,  Butler,  C.  J.,  in  an  interesting 
judgment,  where  both  the  English  and  American  authorities 
are  exhaustively  reviewed,  held  that  whether  the  law  was 
unconstitutional  or  not,  the  acting  justice  was  an  oflBcer  de 
facto,  if  not  de  jure,  ard  judgments  rendered  by  him  were 
valid. 

So  where  under  the  provisions  of  a  municipal  code,  the 
Mayor,  in  the  absence  or  disability  of  the  police  judge,  was 
authorized  to  select  a  member  of  the  bar  to  hold  thp  police 
court,  who,  it  was  declared,  should  have,  for  the  time  being, 
the  jurisdiction  and  powers  conferred  upon  judges  of  police 
courts,  the  person  acting  under  such  appointment  was  held 
to  be  a  judge  de  facto,  even  assuming  that  the  power  of  ap- 
pointment thus  conferred  on  the  Mayor  was  unauthorized 
by  the  constitution." 

Likewise  where  an  Act  authorized  the  Governor  to  ap- 
point and  commission  some  fit  and  proper  person  to  sit  as 
judge,  in  case  of  the  sickness,  indisposition  or  inability  of 
the  circuit  judges,  it  was  held  that  a  decree  pronounced  by 


HEX  p.  Strang  (1871),  21  Ohio 
Ti  Bartlett  (1874),  35  Wis.  287. 


St.  610.    To  the  Mme  effect:  Stat* 
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a  judge  80  appointed  and  commissioned  was  valid  and  bind- 
ing, although  the  Act  was  subsequently  declared  unconsti- 
tutiona^.  "The  public  acts  of  officers  de  facto,"  said  the  court, 
are  often  valid  although  the  authority  under  which  they 
act  18  void."  **  ^ 


§  196.  Same  subject-Same  subject-Again,  where  the 
legislature,  by  a  special  law,  made  the  aldermen  of  the  City 
of  New  York  ex  officio  judges  of  the  oyer  and  terminer,  and 
a  prisoner  was  convicted  of  murder  before  that  court,  while 
♦W  1  '^" '^'*«™«'^  ««*  ^ith  the  other  judges,  it  was  held 
that  the  aldermen  were  judges  de  facto,  notwithstanding  the 
nnconstitutionality  of  the  Act  under  which  they  acted  » 

So  where  an  Act  of  the  legislature  established  a  justice's 
court  in  one  of  the  wards  of  the  City  of  St.  Paul,  and  au- 
thorized the  Mayor  to  appoint  the  first  justice  to  hold  the 
office  until  the  next  election,  it  was  held  that  a  justice  so 
appointed  was  a  de  facto  officer,  even  if  the  Act  was  uncon- 
stitutional so  far  as  it  invested  the  Mayor  with  power  to 
appoint.'" 

So  where  a  State  constitution  authorized  the  legislature, 
when  the  population  of  the  State  should  equal  200  000  ^o 
provide  by  election  for  separate  judges  of  the  Supreme  Lnd 
Circuit  Courts,  and  the  legislature  passed  an  Act  providing 
for  the  election  of  such  judges  in  June,  1880,  and  for  their 
appointment  by  the  Governor  in  the  meantime,  it  was  held 
that  admitting  that  the  Act  was  unconstitutional  because  the 
population  was  less  than  200,000  and  the  legislatui*  could 
not  lawfully  authorize  the  Governor  to  make  the  appoint- 


"Taylor  vg  Skrim  (1815),  2 
Tread.  (8.  C.)  6M. 

"People  T8  White  (1840),  24 
Wend.  (N.  Y.)  620,  reversing  i.  c 
«2  Wend.  167. 


"SUte  V8  McMartin  (1889),  42 
Minn.  30,  43  N.  W.  672. 
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ment  of  such  judges,  nevertheless  the  acts  of  the  latter  while 
holding  office  under  the  Governor's  commission,  were  valid 
and  conclusive  as  the  acts  of  officers  de  facto.  The  Court 
said :  "Thus  it  will  be  seen  that  the  almost  unbroken  current 
of  authority  is  against  the  claim  made  for  the  petitioner,  that 
no  one  can  be  an  officer  de  facto  under  a  void  law  or  an  illegal 
appointment;  and,  admitting  that  the  judges  who  tried  and 
heard  the  action  against  the  petitioner  in  the  state  courts 
were  appointed  judges  of  these  courts  under  an  uncontsitu- 
tional  Act,  yet  they  were  at  the  least  such  judges  under  color 
of  right  and  authority,  and  therefore  they  were  and  i<re 
judges  de  facto,  and  their  acts  are  valid  and  binding  as  to 
third  persons."  " 

§  197.  Conflicting  authorities. —  There  are  a  few  cases 
in  conflict  with  the  foregoing  principles.  Thus,  in  Fenelon 
vs  Butts,^*  it  appeared  that  the  village  of  Waupun  was  organ- 
ized out  of  territory  situated  in  two  counties  and  in  two 
judicial  circuits,  and  for  that  reason  an  Act  provided  for 
the  appointment  of  a  court  commissioner  residing  in  the 
village,  who  might  act  in  both  counties,  and  exercise  authority 
in  each  county  to  the  same  extent  that  a  court  commissioner 
properly  appointed  for  such  county  might  do.  Pursuant  to 
such  enactment  one  Jacobs,  a  resident  of  Fond  du  Lac  county, 
was  appointed  court  commissioner  by  the  circuit  judge  of 


iTin  re  Ah  Lee  (1880),  6  Sawy. 
410,  S  Fed.  800.  For  further  cases, 
see  Brown  vs  O'Connell  (1870),  36 
Conn.  432,  4  Am.  Rep.  80;  Clarke 
vs  Commonwealth  (1858),  20  Pa. 
St.  129:  Morris  ys  People  (1840>, 
3  Denio  (N.  Y.)  381;  Meagher  vs 
Storey  County  (1860),  6  Nev.  244; 
In  re  Parks  (I»«0),  3  Mont.  420; 
Curtin  vs  Barton  (1893),  139  N. 
Y.  505,  34  N.  E.  1003;  People  vs 


Nelson  (1800),  133  III.  565,  27  N. 
E.  217;  Walker  vs  State  (1005), 
142  Ala.  7,  39  So.  242;  Gitsky  vs 
Newton  (1808),  17  Oliio  Cir.  Ct. 
484;  Ex  p.  State  (1905),  142  Ala. 
87 ;  s.  c.  sub  nom.  State  vs  Judge, 
38  So.  835.  See  also  Toney  vs 
Harris  (1887),  85  Ky.  453,  3  8.  W. 
614,  9  Ky.  Law  R.  36. 

»«(1880),  49  Wis.  342,  5  N.  W. 
784. 
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that  county.    Acting  under  this  appointment,  Jacobs  issued 
an  order  requiring  the  female  plaintiff  in  the  case,  who  was 
a  resident  of  Dudge  county,  to  appear  before  him,  and  answer 
concerning  her  property.     She  having  refused  to  answer  cer- 
tain questions,  he  committed  her  to  the  jail  of  Dodge  county 
for  contempt.    An  action  for  false  imprisonment  was  brought 
against  him,  and  it  was  held  that  the  proceedings  before  him 
were  void,  and  afforded  no  justification  for  the  imprisonment 
complained  of,  since  he  could  not  be  regarded  as  an  officer 
de  facto.    Cole.  ..,  delivering  the  opinion  of  the  court,  said: 
We  are  all  perfectly  agreed  that  Jacobs  could  not  properly 
be  said  to  be  a  court  commissioner  de  jure,  and  my  brethren 
think  he  was  not  even  one  de  facto.    I  have  had  some  doubt 
upon  the  latter  point,     .     .     .     but  I  defer  to  their  judg- 
ment on  the  question." 

K  Ex  p.  Lewis  «•  it  was  held  that  an  ordinance  passed  by 
a  board  of  commissioners,  three  of  whom  had  been  appointed 
by  the  Governor  of  Texas  under  a  charter  provision  violating 
he  principles  of  the  constitution,  was  a  nullity,  and  that 
he  «ct«  of  the  officers  so  appointed,  holding,  according  to 
the  words  of  the  court,   by  absolutely  void  commissions, 
were  open  to  collateral  attacks.     Henderson,  J.,  delivering 
the  judgment  of  the  Court,  said :    "But  we  do  not  know  thai 
It  has  ever  been  held,  where  a  pretended  officer  is  acting  by 
virtue  of  a  commission  which  is  absolutely  void,  his  acts  can- 
not be  questioned  in  a  collateral  proceeding.    If  such  should 
be  the  case,  the  result  wouhl  follow  that  if  one  assumed  to 
act  as  judge,  and  undertook  to  try  a  person,  although  his  com- 
mussion  be  absolutely  void,  a  person  so  arraigned  and  tried 
would  be  driven  to  some  procedure  to  stay  the  trial,  i„  order 
to  enable  him  to  resort  to  a  writ  of  quo  warranto  to  question 
the  authority  of  the  officer  trying  him." 

»»(1903).  45  T.X.  Crim.  R.  1.  73      S.  W.  811,  107  Am.  St.  R.  970. 


272 


THE  DE  FACTO  DOCTRINE. 


[§  108 


As  is  evident,  the  learned  judge  was  of  opinion  that  one 
holding  a  de  jure  oflSce  by  virtue  of  an  appointment  made 
under  an  unconstitutional  Act,  was  a  mere  intruder.  The 
inconvenience  of  denying  the  application  of  the  de  facto  doc- 
trine under  such  circumstances,  is  amply  demonstrated  by  the 
case  itself,  for  it  contains  a  powerful  dissenting  judgment 
maintaining  the  coastitutionality  of  the  Act.  But  if  judges 
cannot  agree  upon  questions  of  this  kind,  how  can  a  person 
unskilled  in  the  law  be  expected  to  pass  upon  the  constitu- 
tionality of  an  Act  before  invoking  the  action  of,  or  sub- 
nitting  to,  a  public  officer  elected  or  appointed  under  it? 

In  State  vs  Fritz  *"  it  was  held  that  a  statutory  provision 
empowering  a  judge  to  appoint  a  lawyer  to  preside  in  his 
lourt,  being  repugnant  to  the  constitution,  was  void  from  the 
t.  ginning  of  its  enactment;  and  that  an  appointment  made 
pursuant  thereto  was  a  nullity,  and  therefore  the  appointee 
could  noi  be  considered  an  officer  de  facto.  A  similar  deci- 
sion is  found  in  Wisconsin.*' 

In  the  last  two  cases,  however,  it  is  to  be  noted  that  the 
appointments  were  for  a  particular  occasion  or  purpose  only, 
t.  e.,  pro  hoc  vice.  Had  the  persons  been  appointed  to  a  va- 
cant office,  with  general  duties  to  perforra,  it  is  possible  that 
the  decisions  would  have  been  different 

§  198.  Unconstitutionei  act  removing  an  officer  and 
appointing  a  successor.— It  seems  that  if  an  unconstitution- 
al law  unlawfully  deprives  an  officer  of  his  office  and  confers 
the  same  on  another,  who  enters  upon  and  discharges  the 
duties  thereof,  the  latter  will  be  regarded  as  an  officer  de 
facto,  though  the  former  is  only  temporarily  ousted  and  re- 


to(l87S),  27  La.  Ann.  689. 
tiVan    Slyke    vu    Trempealeau 
County    Farmen'    Fire    Ins.    Co. 


(1876),  39  Wit.  390,  80  Am.  Rep. 
SO. 
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Offices  of  County  Comn^issioners  of  Custer  County  vacant, 
^d  appointed  persons  to  fill  the  same  in  the  place  of  those 
who  were  m  possession  at  the  time  the  Act  was  passed.  The 
new  officers  took  charge  of  the  offices,  and  exercised  the  same 
to  the  exclusion  of  those  who  were  unlawfully  dispossessed; 
and  It  was  held  that  they  were  de  facto  officers,  sin^  the  Ac 

inr'  ",      r  '""^^•*"*-'^'^  or  not,  was  sufficient  to 
afford  them  color  of  title.  «> 

whli""'  "?'=°"''*!*"*^°"^  ««  appointing  to  an  office 
dt^  'r ,  ""T  ff  ^  ^-  -<»  -  f-t-A  different 
apt^Ttm  rr";  ^'•.^"^^.P--"  -h-  the  unconstitutional 
appointment  or  election  is  to  fill  an  office  already  filled  by 
an  officer  de  jure,  and  which  remains  so  while  the  new  a,^ 
pointee  attempts  to  perform  the  duties  attached  to  it  Fo^ 
as  we  have  seen  elsewhere,  there  cannot  be  an  officer  de  jure 

^me^  Accordingly,  it  was  held  that  the  members  of  a 
board  of  excise  commissioners  who  were  appointed  by  an 
unconstitutional  method,  did  not  become  de  >acto  officers  by 
assuming  to  act  as  such  when  it  appeared  that  there  was  a  de 
jure  board,  which,  during  the  same  time,  were  holding  official 
meetings  and  claiming  to  be  the  only  legal  board  » 
Nevertheless,  the  courts  in  their  settled  policy  of  support- 

s  itutional  law,  will  at  times  strain  the  same  in  order  to  give 
It  a  construction  capable  of  affording  such  officers  color  of 
title.    And  when  embarrassed  by  such  a  principle  as  that  just 


•M1885),  fi  Mont.  570,  6  P.  24. 
"See    also    People    vs    Banirs 
(1860),  24  III.  184. 

De  Facto— 18. 


"See  ante,  iec.  74. 
»6Dien8ta<f  V8  Fagan  (1907),  74 
«.  J.  L.  418,  65  A.  1011. 
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adverted  to,  or  that  an  unconstitutional  law  can  create  no 
o£Sce,  they  will  sometimes  indulge  in  the  most  ingenious  and 
refined  distinctions,  in  order  to  attain  the  end  desired,  with- 
out infringing  such  principles.  A  case  apposite  is  WalcoH 
ta  Wells  *•  where  the  facts  were  these:  By  statute  of  1885, 
the  State  of  Nevada  was  made  one  judicial  district  with  but 
one  judicial  office  in  connection  therewith,  to  wit,  the  office 
of  district  judge,  and  tb  ^e  district  judges,  each  having  equal 
and  co-extensive  jurisf'  tion  and  powers  throu^out  the  State 
to  hold  district  cou^t^  iny  county  and  to  exercise  all  duties 
pertaining  to  the  ofiiet  district  judge.  While  this  statute 
was  in  operation,  :  ne  ]>  ^sMure  by  a  statute  of  1889,  in- 
creased the  number  of  jn  cres  to  four,  and  the  Governor,  as  by 
the  latter  Act  empowerr  o  do,  appointed  an  additional  dis- 
trict judge,  who  held  thi  office  jointly  with  the  others  and 
exercised  the  functions  th  reof  for  more  than  a  year  before 
his  authority  was  questioned,  and  this  with  the  acquiescence 
and  recognition  of  the  State,  county  officers,  and  people  gen- 
erally. Upon  this  state  of  facts  it  was  held  that,  irrespective 
of  the  question  of  the  constitutionality  of  the  statute  of  1889, 
such  district  judge  was  an  officer  de  facto.  Hawley,  C.  J.,  in 
a  well  considered  judgment,  among  other  things,  said :  "This 
act  did  not  create  any  new  court  or  new  officer.  It  simply 
provided  for  an  increase  of  judges.  .  .  .  There  was  no 
first,  second,  third,  or  fourth  judge.  But  there  were  four 
district  judges,  each  commissioned  to  fill  the  one  office  of 
district  judge;  each  apparently  at  least,  authorized  to  hold 
court,  not  in  any  particular  county,  but  in  each  and  every 
county  in  the  state.  .  •  .  Respondent  did  not  take  the 
place  of  either  of  the  three  other  judges,  for  there  was  no 
separate  place  for  either  to  fill,  except  by  the  assignment 
of  the  presiding  judge.    He  was  acting  by  virtue  of  his  com- 

t«(1890),  21  Nev.  47,  24  P.  367,      37  Am.  St.  R.  478,  9  L.R.A.  69. 
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mission,  in  his  own  right  by  the  consent  of  the  other  jud«s 

was  the  only  judge  presiding  in  the  district  court  of  the 
state  in  and  for  the  county  of  White  Pine.    He  acted  as  a 

as  much  color  of  authority  as  either  of  the  temporary  judges 
m   he  cases  referred  to.    Why  should  not  the  sL  shield^ 
protection  to  the  public  be  given  to  his  acts  ? » 

founded  his  decision  upon  an  examination  of  the  briSs  filed 

Bigelow,  J    also  concurred.     But  the  other  judge,  Belknan 
.T..    assented,  declaring  that  in  all  the  cases  cit'ed  fy'the  Ch  e^ 

eZTa      :  '""'"°  ""'  ""'^^'^^  ^'^  ««-  ap'pointed  0 
elected  under  an  unconstitutional  Act  to  a  vacant  office  was 
a  de  facto  officer.    This  question  is  not  involved  in  the  pi" 
case,  because  there  was  no  vacancv  in  tbp  l««.l  • 

of  the  court  to  be  filled."  ^   organization 

The  ground  upon  which  is  founded  this  dissenting  opin- 
-on  is  undoubtedly  entitled  to  much  consideration,  for  iTan 
office  required  to  be  filled  by  thr^  pei^ns  can  b^  filled  y 
four,  we  see  no  reason  why  one  capable  of  being  held  by  ono 
person  only,  cannot  be  jointly  kolien  by  two  or  more,  wh^ch 
IS  manifestly  against  law.  ' 

oot!  ^  w  1^*  ^"»»J*«-  The  doctrine  laid  down  in  Wal- 

I-rov.ded  for  the  election  in  each  county  of  a  judge  of  the 
•-  of  judges  of  the  county  of  Denver  to  two,  and  changed 
"(m07),38CoI.  .378.  88P.  480. 
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the  time  of  the  election.  It  was  held  that  though  the  charter 
provision  was  unconstitutional,  yet  a  county  judge  elected 
thereunder  was  an  officer  de  facto.  The  Court  said:  "The 
charter  did  not  create  or  attempt  to  create  the  office  of  judge 
of  the  county  court,  such  office  being  a  constitutional  office, 
created  and  existing  by  virtue  of  the  sections  of  the  Consti- 
tntion  above  referred  to.  The  charter  simply  attempted  to 
provide  for  an  increase  of  the  number  of  persona  who  should 
exercise  the  functions  and  discharge  the  duties  of  such  of- 
fice." *•  For  somewhat  analogous  cases,  the  reader  is  referred 
to  the  next  section. 

§  201.  Unconstitutional  act  altering  constitution  of 
office. — Where  an  office  legally  exists,  but  its  constitution  or 
outward  form  is  modified  or  altered  by  an  unconstitutional 
law,  without  the  same  being  thereby  destroyed,  persons  hold- 
ing the  office  in  its  altered  fbrm,  in  pursuance  of  such  law, 
have  been  held  to  be  officers  de  facto.  Thus,  in  Leach  va  Peo- 
ple,'^ it  was  shown  that  the  legislature  had  passed  un  Act 
which  proved  to  be  in  violation  of  the  constitution,  whereby 
the  management  of  the  affairs  of  a  county,  acting  under  town- 
ship organization,  was  attempted  to  be  taken  from  the  super- 
visors of  the  several  towns,  and  vested  in  a  board  of  supervis- 
ors consisting  of  only  five  members,  instead  of  fifteen  as  be- 
fore, to  be  elected  in  five  districts,  and  hold  their  offices  for  five 
years.  Supposing  the  Act  to  be  valid,  the  new  board  were 
elected,  and  for  a  time  acted  without  question,  as  the  legally 
constituted  tribunal  having  charge  of  the  county  affairs,  and 
they  were  held  to  be  de  facto  officers.  The  court  said: 
"Wherever  township  organization  prevails,  there  is,  in  every 


««Ca»e  followed  in  Bude  vs  Sii- 
ack  (Col.,  1008),  90  P.  976. 


29(1887),  122  111.  420,  12  N.  E. 
726. 
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county  .board  of  supervi«,r«  for  the  tr«i«M5tioi,  of  the  af- 

u!!   /  r"°*^-    ^^*  ^''  ^°  ^"«'^'°°  ™«"ly  changed  the 
number  of  the  members  of  the  board  from  fifteen  to  five,  and 
the  mode  of  election  from  town,  singly,  to  two  or  more  town. 
un.t«lly,  „d  the  term  of  office.    Nothing  was  added  to  or 
taken  from  the  powers  or  duties  of  the  board.     After  the 
passage  of  the  Act  there  stUl  remained  the  board  of  supers 
visors  of  Wayne  County."     ...     And  later  on,   after 
quoting  the  definition  of  Chief  Justice  Butler,  it  added  •    "It 
appears  to  us  that  the  case  at  bar  is  one  which  comes  within 
the  category  last  named.     There  was  such  a  legal  official 
body  known  to  the  law  as  the  board  of  supervisors  of  Wayne 
County,  the  powers  and  duties  of  which  official  body  were 
m  the  present  case  exercised  by  persons,  under  color  of  «. 
election,  as  members  thereof,  in  pursuance  of  a  public  uncon- 
smutiond  law.     The  real  cause  of  complaint  is,  that  the 
oflioe  l^ally  existing  was  illegally  filled."  »» 

So  where  by  an  unconstitutional  Act,  boards  of  public  im- 
provements were  abolished  in  certain  cities,  and  replaced  by 
boards  of  city  affairs,  and  all  the  powers  and  duties  of  the 
boards  of  public  improvements  were  vested  in  the  board,  of 
city  affwrs,  and  the  latter  were  made  in  all  respect,  the  sue 
cessors  of  the  boards  of  public  improvements,  it  was  held  that 
the  members  of  a  board  of  city  affairs  in  the  City  of  Cincin- 
nati, -ere  officers  de  facto.     The  reasons  given  by  the  court 
were^t  "the  Act  did  not  in  a  legal  sense  create  a  new  office. 
The  board  of  city  affd,.  w«,  clothed  with  the  same  fvnctiom. 
as  the  board  of  public  improvements.    If  then,  as  c«  hardly 
be  questioned,  the  identity  of  an  office  is  to  be  determined 
by  the  functions  that  belong  to  it,  the  board  of  city  affairs 
>«,  m  law,  the  same  as  the  board  of  public  improvements: 
••See  alio  •nte.  sec.  38. 
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For  there  is  nothing  in  «  name  by  which  the  enenoe  of  things 
«an  be  changed."  *^ 

§  202.  Unconstitutional  act  altering  mode  of  filling 
an  office.— Again,  notwithstanding  the  unconstitutionality 
of  a  law,  altering  the  mode  of  filling  a  legal  office,  the  persona 
elected  or  appointed  by  or  pursuant  thereto,  will  nevertheless 
be  deemed  officers  de  facto.  Thus,  in  Wisconsin,  where  a 
village  was  a  properly  organized  municipality  under  laws 
passed  in  1866,  and  a  subsequent  Act  (1871),  which  pur- 
ported to  amend  the  Act  of  1866,  provided  for  filling  the  vil- 
lage offices  in  an  unconstitutional  manner,  and  was  to  that 
extent  invalid,  it  was  held  that,  assuming  that  the  officers  of 
the  village  had  been  elected  in  the  illegal  manner  prescribed 
by  the  Act  of  1871,  yet  they  were  officers  de  facto.** 

So  in  a  New  York  case,  the  plaintiff  and  his  assignors, 
who  claimed  to  have  been  elected  aldermen  pursuant  to 
chapter  137,  Laws  of  1870,  as  amended  by  chapter  574,  Laws 
of  1871,  urged  that  section  4  of  chapter  335,  Laws  of  1873, 
under  which  other  persons  were  elected,  acted  and  were  paid 
salaries,  and  which  Act  repealed  the  Acts  of  1870  and  1871, 
■was  unconstitutional  in  that  it  provided  for  a  system  of  mi- 
nority representation  by  restraining  the  right  of  a  voter  to 
vote  for  all  the  aldermen  to  be  elected ;  that  consequently  no 
legal  office  of  alderman  was  created  thereby,  and  there  could 
be  no  incumbency  under  that  Act.  But  it  was  held  that,  as 
the  elective  office  of  alderman  already  existed,  and  was  not 
created  by  the  Act  of  1873,  the  fact  that  such  office  was  ac- 
tually assumed  by  persons  other  than  the  plaintiff  and  his 


"Kirker  n  Cincinnati  (1891), 
48  Ohio  St.  607,  27  N.  E.  898. 

»Cole  V8  Blaeic  River  Falls 
(1883).  S7  Wis.  110,  14  N.  W.  900. 
Members  of  a  high  school  commit- 


te«  may  be  de  facto  officers,  though 
elected  by  unqualified  voters  under 
the  provisions  of  an  unconstitu- 
tional Act:  Kyle  vs  Abemethy 
(Col.    1909),  102  P.  746. 
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awignors  rendered  such  incumbents  de  facto  officers,  even 
though  the  provisions  of  law  regulating  their  compensation 
and  mode  of  election  might  have  been  unconstitutional." 

KIWO),  147  «.  Y,  803,  41  N.  E,      se  N.  Y.  S.  OU. 
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BOOK  IV. 

OF  THE  RIGHTS,  POWERS,  DUTIES,  AND  LIABIL- 
IT.ES  OF  DE  FACTO  OFFICERS,  INCLUDING 
LIABILITY  OF  THEIR  SURETIES. 


BOOK  IV. 


ITIES  OF  DE  FACTO  OFFICERS,  INCLUDING 
LIABILITY  OF  THEIR  SURETIES.    '''''''^^^^^ 

CHAPTER  16. 

INTRODUCTORY, 
f  202..  Preliminary  r«m.rk.  and  divUion.  of  thi.  book. 

§  202a.  Preliminary  remarks  and  divisions  of  this 
lX)Ok.-.In  a  former  portion  of  this  work  '  we  referred  brief- 

LT.  K  T?  *'^""'^*«"«t><'«  of  that  "notional  creature 
e-cted  by  the  law,"  called  an  officer  de  facto.  These  will 
^me  more  apparent  and  be  better  und  rstood,  when  his 

at  length  and  clearly  set  forth,  which  is  the  object  of  this 
book.     It  will  then  be  perceived  what  status  or  character 
«  to  be  attributed  to  him  under  various  ci„.umstances 
In  this  part  we  shall  also  deal  with  the  liabilities  of  an 

L^I,^d.t  ;."'*'•"'  ""^""'^^  "'  '""^  «""«  '^^  closely 
connected  mth  h.s  own.    The  treatment  of  these  several  sul^ 

1.  Officer  de  facto  not  generally  entitled  to  any  personal 


>8m  ant*  we.  23. 
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2.  Bight  of  officer  de  facto  to  protection  of  criminal  law 
in  execution  of  his  duties. 

S.  Bespective  rights  of  officers  de  jure  and  officers  de  facto 
in  regard  to  salarj  and  emoluments  of  office. 

4.  Duties  and  civil  liabilities  of  officer  de  facto. 

5.  Criminal  responsibility  of  officer  de  facto. 

6.  De  facto  officer  liable  to  penalties  for  usurpation  and  to 
damages  when  sued  as  a  trespasser  for  acting  without  wn- 
thority. 

7.  Liability  of  sureties  <m  official  bond  of  de  facto  of- 
ficer. 


CHAPTER  17. 

OmCER  DB  FACTO  NOT  GENERALLY  ENTITLED  TO  ANT  PER- 
SONAL ADVANTAGE  OR  PRIVILEGE,  BUT  ENJOYS  RIGHTS 
FOR  THE  BENEFIT  OF  THE  PUBLIC. 


I  203.  Officer  de  facto  hu  no  per- 

•onal  privileges. 
204.  Same  subject. 
806.  Riglit  of  officer  de  facto  to 

act  on  behalf  of  public. 

806.  Injunction    or    prohibition 

not  granted  to  prevent 
officers  d«  facto  from 
acting. 

807.  Officers  de  facto  protected 

by  injunction. 


208.  Right  to  reeorer  property 

of  office. 
200.  Same  subject. 

210.  Right  to  recover  money  per- 

taining to  office. 

211.  Same     subject— Conflicting 

decisions. 
812.  Right  of  officer  de  facto  to 
defeat  quo  warranto  pro- 
ceedings by  perfecting  his 
title. 


§  203.  Officer  de  facto  has  no  personal  privileges. — 
The  rule  that  validates  the  acts  of  de  facto  officers  obtains 
only  to  protect  the  public  and  third  parties,  not  to  benefit  the 
officer  himself.  Indeed,  the  de  facto  doctrine  being  the  off- 
spring of  public  necessity,  must  be  strictly  limited  to  its 
object.  "The  incumbent  himself  has  no  privileges  and  is 
shielded  from  no  responsibility.  If  he  attempts  to  enforce 
a  right  grounded  upon  and  flowing  out  of  his  office,  his  title 
is  put  in  question  and  he  must  show  a  legal  right."  '  The 
Supreme  Court  of  Illinois  uses  similar  language.  "We  be- 
lieve," says  the  Court,  "the  rule  to  be,  when  one  claims 
rights  as  an  officer  by  virtue  of  his  office  he  must  show  that  • 
he  is  legally  entitled  to  act;  that  he  is  an  officer  de  jure 

iSimrall,  J.,  in  Kimball  vs  Al       corn  (1871),  45  Miss.  161. 
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as  well  as  de  facto.  ...  The  acts  of  a  de  facto  officer 
are  valid  only  so  far  as  the  rights  of  the  public,  or  of  third 
persona  having  an  interest  in  such  acts,  are  involved.  But 
such  officer  can  claim  nothing  for  himself."  " 

This  principle  is  stated  by  English  authority  as  follows: 
"The  act  of  an  officer  de  facto,  where  it  is  for  his  own  benefit, 
is  void,  because  he  shall  not  take  advantage  of  his  own  want 
of  title  which  he  must  be  cognizant  of;  but  where  it  is  for 
the  benefit  of  strangers,  or  the  public,  who  are  presumed  to 
be  ignorant  of  such  defect  of  title,  it  is  good."  » 

§  204.  Same  subject— The  above  rule  is  aptly  illus- 
trated by  the  case  of  Kimball  vs  Alcorn*  The  facts  there 
briefly  were  these:    The  legislature,  in  joint  convention  of 


jPeopIe  v«  Weber  (1877),  86  111. 
283. 

»H.  v»  Lisle   (1738),  Andr.  163, 
H5  Eng.   R.  345,  2  Stra.   1090,  »3 
Enp.  R.  1051.    Also  R.  vs  Mayor 
of  Shrewsbury  (1736),  Cas.  Temp. 
Hard.   (Lee)    147,  95  Eng.  R.  04; 
People   v»  Weber    (1878),   80   111. 
347;  Stott  Ts  Chicago  (1003),  203 
111.  281,  68  N.  E.  736;  Andrews  vs 
Portland    (1887),   70  Me.  484,   10 
A.  458,   10  Am.   St.  R.  280;  Ply- 
mouth  vs  Painter  (1846),  17  Conn. 
585,  44  Am.  Dec.  574;   Harbaugh 
vs   Winsor    (1866),   38   Mo.    327; 
State  vs  Dierberger  (1886),  90  Mo. 
369,   2  S.  W.  286,  s.   c.    1888,  96 
Mo.  666,  10  S.  W.  168,  9  Am.  St. 
R.  380;  Lyndon  vs  Miller  (1863), 
36   Vt.   329;    McGregor   vs   Balch 
(1842),   14  Vt.  428,  39  Am.   Dec. 
"231;  Keyser  vs  McKissan   (1828). 
2    Rawie    (Pa.)     138;    Riddle    vs 
County  of  Bedford  (1821),  7  8.  4 
R.    (Pa.)    386;    Fylpaa  vs   Brown 
County  (1806),  6  S.  D.  634,  62  N. 


W.     962;     Patterson     vs     Mfller 
(1850),  2  Mete.  (Ky.)  493:  Oregon 
M  Pyle   (1864),  1  Or.  149;  Neale 
vs    Overseers     (1836),    5    Watts. 
(Pa.)      538;      Dillon     vs     Myera 
(1844),  Bright  (Pa.),  426;  Hoglan 
vs    Carpenter     (1868),    4     Bush. 
(Ky.)    89;    Rhodes    vs   McDonald 
(1832),  24  Miss.  418;  Nichols  vs 
MacLean   (1886),  101  N.  Y.  326,  5 
N.  E.  347,  54  Am.  R.  730;  People 
vs  Nostrand  (1871),  46  N.  Y.  375; 
Olmstead  vs  Dennis  (1870),  77  N. 
Y.  378;  People  vs  Hopson   (1845), 
1    Den.    (N.    Y.)    674;    Green    vs 
Burke  (1840),  23  Wend.   (N.  Y.) 
490;  People  vs  Anthony  (1875),  6 
Hun     (N.    Y.)     142:     Bentley    vs 
Phelps   (1858),  27  Barb.   (N.  Y.), 
624;  Colton  vs  Beardsley   (1800), 
38    Barb.     (N.    Y.)    29;    Devlin's 
Case   (1867),  5  Abb.  Pr.   (N.  Y.) 
281;  Adams  vs  Tator    (1886),  42 
Hun  (N.  Y.)  384. 
M1871),45Mis8.  181. 
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the  two  house*,  elected  Fisher  and  Kimball  State  printers, 
who  entered  upon  the  office,  and  for  a  short  time  performed 
its  duties.     Shortly  afterwards  they  resigned.     Thereupon, 
m  May,  1870,  the  Governor  nominated  to  the  Senate  the 
plaintiffs,  who  were  confirmed.    They  continued  to  discharge 
the  duties  of  the  office  until  June,  1871,  when  they  were  re- 
moved by  the  Governor,  and  Alcorn  and  Fisher  were  ap- 
pointed in  their  stead.     The  plaintiffs,  claiming  to  be  the 
rightful  public  printers,  notwithstanding  the  act  of  the  Gov- 
ernor in  displacing  them,   and  appointing  successors,   at- 
tempted to  obtain  an  injunction  to  restrain  the  latter  from 
doing  the  public  printing,  and  also  a  mandamus  to  compel 
the  Secretary  of  State  to  deliver  to  them,  the  plaintiffs,  all 
matter  to  be  printed.    But  the  court  held,  that  the  plaintiffs 
could  not  succeed,  because  their  election  should  have  been 
by  a  joint  convention  of  the  two  houses  instead  of  by  the 
Governor  by  and  with  the  advice  and  consent  of  the  Senate; 
that  therefore  they  were  only  officers  de  facto,  and  as  such 
could  not  claim  any  benefit  for  themselves  or  take  advantage 
of  their  want  of  title  of  which  they  should  have  been  cogni- 
zant 

So  it  has  been  held  that  if  an  officer  de  facto  sues  for  the 
recovery  of  damages  for  an  injury  received  in  the  discharge 
of  his  assumed  duties,  such  as  an  assault,  it  is  a  good  defense 
that  he  was  not  a  legal  officer,  but  a  wrongdoer,  who  might 
be  lawfuUy  resisted."  Again,  though  the  possession  of  an 
officer  de  facto  may  sometimes  be  protected  by  law  on  ac- 
count of  the  public,  yet  courts  will  not  further  the  personal 
interests  of  claimants  by  assisting  them  in  gaining  or  being 
restored  to  possession,  unless  they  show  a  valid  title.'    How- 

sPeople   n   Hopaon    (1845),    1  'Moon  vg  Mayor  (1905).  214  III 

Den.    (N.  y.)    674;   Crelghton  v»      40,   73  N.   E.  408;    Kenneally  n 
Piper  (1880),  14  Ind.  182.  Chicago  (1906).  220  III.  485,  77  N. 
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AVer,  u  we  shall  hereafter  aee,  a  de  facto  officer  maj  aome- 
timea  derive  benefit  from  hia  unlawful  holding  by  being  al- 
lowed, under  certain  circumstances,  the  fees  or  salary  at- 
tached to  the  office.  This  subject  is  treated  at  length  in  a  aub- 
sequent  chapter.* 

§  205.  Right  of  officer  de  facto  to  act  on  ^jehalf  of 
public^But  however  well  founded  is  the  principle  that  a 
de  facto  officer  cannot  derive  any  personal  advantage  from 
^is  intrusion,  the  rule  is  very  different  when  he  asserts  rights 
or  claims  benefits  as  a  public  officer,  not  for  himself,  but 
for  the  public  and  third  parties.  Despite  his  defective  title, 
he  is  as  much  the  agent  or  trustee  of  the  public,  while  acting 
on  its  behalf,  as  if  he  were  an  officer  de  jure,  and  hence 
the  law  invests  him  with  all  the  rights  and  powers  which  it 
(IcGins  essential  for  the  protection  of  public  interests.  The 
policy  of  the  law  is  that  the  functions  of  an  office  shall  not 
cease  or  be  suspended  because  of  a  doubt  about  the  title  of 
the  incumbent,  and  in  furtherance  of  such  policy  it  acknowl- 
edges the  apparent  right  of  the  officer,  until  he  is  ousted  there- 
from by  proper  proceedings.  Until  then,  he  is  entitled  to 
hold  the  office  and  to  act  on  behalf  of  the  public  as  if  he  were 
an  officer  de  jure.^  Thus,  churchwardens  de  facto  may  con- 
vene a  vestry  for  laying  a  church-rate,  and  a  rate  laid  at  such 
a  vestry  is  valid."     They  may  also  complain  of  non-pay- 


E.  155;  Justices  ts  Clark  (1824), 
1  T.  B.  Mon.  (Ky.)  82. 

'See  sec.  237. 

•Conover's  Case  (1857),  6  Abb. 
Pr.  (N.  Y.)  73;  Belfast  vs  Mor- 
rill (1876),  65  Me.  680;  Hull  vs 
Superior  Ct.  (1883),  63  Cal.  174; 
Satterlee  ts  San  Francisco  (1863), 
23  Cal.  316;  Kingsbury  ts  Ledyard 


(1841),  2  W.  *  S.  (Pa.)  37;  Peo- 
ple TS  Lieb  (1877),  85  111.  484: 
SUte  TS  Fahey  (1908,  Md.),  70  A. 
218.  As  to  the  Talidity  of  acts 
performed  by  officers  de  facto,  see 
post,  sec.  301,  et  seq. 

*R.  TS  St.  Clement'!  (1840),  12 
Ad.  k  EI.  177. 
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ment  of  a  rate,*'  ao  u  to  give  jurisdiction  to  juttioet  of  the 
jieace." 

So  in  a  proceeding  by  a  road  iuper\-iaor  to  recover  a  penalty 
against  a  person  for  obstructing  a  road,  the  defendant  cannot 
defeat  the  action  by  showing  that  the  supervisor  is  only  an 
officer  de  facto."  By  the  Court:  "The  suit  having  for  its 
object  the  recovery  of  a  penalty  imposed  by  a  public  statute, 
plainly  concerned  the  public,  who,  alone,  were  interested. 
He  must-  therefore,  so  far  as  he  acted  in  bringing  this  suit, 
be  held  a  supervisor  de  facto.  It  follows  that  a  recovery,  in 
this  instance,  cannot  be  legally  resisted  on  the  ground  that 
his  title  to  the  office  is  defective."  So  the  power  of  a  de  facto 
Mayor  of  a  city  (who  acts  under  color  of  a  legal  appoint- 
ment), to  represent  the  city  in  a  legal  proceeding,  cannot  be 
called  in  question  collaterally. "  So  it  was  held  that  to  enable 
the  commissioner  of  Public  Charities  of  the  City  of  New 
York  to  maintain  an  action  upon  an  undertaking  in  the  na- 
ture of  a  bail,  it  is  sufficient  that  he  is  proven  to  be  a  de  facto 
officer;  it  is  not  necessary  that  he  is  shown  to  hold  the  office 
de  jure." 

So  a  de  facto  board  of  education  may  order  the  payment 
of  school  accounts,  and  if  the  township  collector  refuses  to 
honor  the  warrants  of  such  board,  he  will  be  compelled  to  do 
so  by  mandamus.''  So  upon  the  principle  that  pending  liti- 
gation to  determine  the  title  to  an  office,  the  officer  de  facto 
has  a  right  to  discharge  the  duties  thereof,"  an  auditor  was 
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uunder  »Ut.  63  O.  3  c.  127,  ».  7. 

uidem.  Also  Turner  v«  Bajme* 
(1795),  2  R.  BL  559,  3  R.  R.  506. 

i:Creighton  vi  Piper  (1860),  14 
Ind.  182. 

'•Monroe  v«  Hoffman  ( 1877 ) ,  29 
La.  Ann.  651. 

MTully  TS  Lewits  (1906),  50 
De  Faeto— 19. 


Misc.  (N.  Y.)  350,  98  N.  Y.  8. 
829.  See  also  Jones  vs  Gibson 
(1818),  1  N.  H.  266. 

liKimball  vs  Hendee  (1894),  57 
X.  J.  L.  307,  30  A.  804. 

>  •Henderson  vs  Glynn  (1802),  2 
Col.  App.  303,  30  P.  265. 
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compelled  to  recognizp  the  official  character  of  a  lehool  trustee 
de  facto,  whoae  title  was  beittg  litigated.'^ 

I  206.  Injunction  or  prohibition  not  granted  to  pre- 
vent officers  de  facto  from  acting. — Upon  the  above  prin- 
ciple, courts  will  not  interfere  by  injunction  or  prohibition 
to  restrain  officers  de  facto  from  exercising  the  duties  and 
functions  of  their  office,  while  the  title  thereto  is  in  dispute. 
"It  may  very  well  be,  and  indeed  there  is  no  doubt,  that  a 
man,  being  a  public  officer,  may  be  restrained  in  a  proper  case 
fi  )m  doing  a  particular  act  of  an  official  character,  but  it  by 
no  means  follows  that  a  public  office  may  be  restrained  from 
dispensing  its  benefits  to  the  public.    That  is  a  very  different 
matter.    The  practical  utility  or  benefit  to  the  public  of  an 
office  cannot  be  questioned  before  a  court     The  legislature, 
by  creating  it,  hv    settled  that  question,  and  from  that  do- 
cision  courts  of  justice  entertain  no  appeal.    The  office  itself 
is  not  only  an  emanation  from  sovereignty,  but  it  represents, 
and  in  a  measure  enbraces  the  principle  of  sovereignty  itself. 
Courts,  therefore,  w.ll  not  undertake  to  restrain  the  actioii  or 
operation  of  it,  which  they  would  in  effect  do  if  they  should 
restrain  generally  the  incumbent,  he,  of  necessity,  being  for 
the  time,  the  only  person  through  whom  the  public  can  have 
the  benefit  of  the  functions  of  the  office."  '• 


i 'Leach  vs  Cusidy  (1864),  33 
Ind.  440. 

liPeabody,  J.,  in  People  t«  Dra- 
per (I8S7).  24  Barb.  (N.  Y.)  26S, 
14  How.  Pr.  233,  4  Abb.  Pr.  333. 
Also  People  ti  Farley  (1884),  1 
How.  Pr.  (N.  8.)  (N.  Y.)  71; 
Tappan  v»  Gray  (1843),  7  Hill 
(N.  Y.)  250,  afflrming  i.  c.  (1842), 
0  Paige,  S07,  reveraing  (1841),  i. 
c.  3  Gdw.  Ch.  450;  Hartt  va  Har- 
vey  (1860),  32  Barb.   (N.  Y.)   66, 


19  How.  Pr.  248,  13  Abb.  Pr.  338; 
Bre»lin  vt  Quinn  (1888),  2  N.  Y. 
S.  677;  Patteraon  va  Hubba 
(1871),  66  N.  C.  110;  Campbell 
va  Wolfenden  (1876).  74  N.  C. 
103:  MrAllen  va  Rhodea  (1886), 
65  Tex  348;  Voiain  va  Leche 
(1871),  ^  U.  Ann.  25:  Terry  va 
Stauffer  (1865),  17  U.  Ann.  300: 
Harding  va  Eiebinger  (1808),  57 
Ohio  St.  371,  40  N.  E.  306;  lMnde« 
va  Walla  (1003),  180  Ind.  216.  fl"> 
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Though  th«  above  lanfuage  was  uaed  upon  an  application 
for  an  injunction,  the  same  principle  evidenUy  applies  where 
prohibition  is  sought.  In  fact,  in  State  v»  Allen  »  the  court 
observed  that  it  had  met  with  no  case,  ancient  or  modem, 
where  the  Court  of  King's  Bench  in  England  had  issued  a 
writ  of  prohibition,  pending  a  dispute  between  competitors 
for  a  public  office,  to  prohibit  those,  who  were  de  facto  in 
possession  of  the  office,  from  exercising  the  functions  ther  of. 

But  apart  from  the  public  necessity  of  having  always  some 
one  in  possession  of  the  office  to  exercise  the  same,  there  is 
a  further  reason  why  courts  of  law  or  equity  will  not  inter- 
fere by  prohibition  or  injunction  with  officers  de  facto.  It  is 
that  they  could  not  grant  the  relief  sought  without  determin- 
ing the  question  of  title  to  the  office,  and  this,  a*  we  amply 
explain  elsewhere,  can  be  effected  only  by  proceedings  in  the 
nature  of  quo  warranto.  For  this  express  reason,  courts  have 
sometimes  refused  to  restrain  by  injunction  the  payment  of 
the  official  salary  to  the  de  facto  incumbent,  pending  the 
contest  of  his  title.** 


§  207.  Officers  de  facto  protected  by  injunction.— On 

the  other  hand,  courts  of  equity  wil:  sometimes  protect  by 
mjunction  officers  de  facto,  and  prevent  them  from  being  dis- 
turbed or  molested  in  the  exercise  of  their  official  duties,  so 
long  as  their  title  is  not  adversely  determined.     Thus,  in 


N.  E.  679;  State  vs  Durkee  (1873), 
12  K»n.  308;  Cochran  v«  McCleary 
(1867).  22  Iowa,  75;  State  v» 
Alexander  (1809).  107  Iowa.  177, 
77  N.  W.  841 ;  Haftner  v»  Heyber- 
Rer  (1844),  7  W.  &  S.  (Pa.)  104, 
42  Am.  Dec.  220;  State  v»  Herreid 
(1807),  lOS.  D.  16,  71  8.  W.  319; 
Chaplin  va  Woodttock  School  Bd. 
(1880).  16  O.  R.  728:  Beebe  va 
Robinson  (1875),  52  Ala.  66,  over- 


ruling (1874),  50  Ala.  522.  See 
also  sec.  446. 

»»(1841),2Ired.  L.  (N.C.)  183. 

"Lawrence  vs  Leidigh  (1807). 
68  Kan.  676,  50  P.  880;  also  cases 
quoted  under  see.  446.  Compare 
also  Keating  ts  Fitch  (1805),  14 
Misc.  (N.  Y.)  128,  35  N.  Y.  S.  641. 
But  see  contra,  George  n  Tucker 
(1875),  27  La.  Ann.  07.  See  also 
post,  sec.  228. 
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Brady  vs  Sweetland.'^  the  office  of  school-district  treasurer 
was  in  dispute  between  two  persons,  one  of  whom  was  in  pos- 
session and  the  other  not,  but  both  claimed  to  be  legally  en- 
titled to  the  office.  The  claimant  not  in  possession  com- 
menced an  action  of  quo  warranto  against  the  other  to  obtain 
possession  of  the  office.  Nevertheless  the  clerk  of  the  school- 
district,  and  the  disputant  in  office,  who  was  really  treasurer 
de  facto,  if  not  treasurer  de  jure,  hired  a  school  teacher.  The 
director  and  the  other  claimant  hired  another  teacher.  These 
three  persons  last  mentioned  took  possession  of  the  district 
school-house  and  prevented  the  other  three  from  occupying, 
using  or  controlling  the  same.  Under  those  circumstances,  it 
was  held  that  an  injunction  would  lie  in  favor  of  the  clerk 
and  the  treasurer  de  facto  to  restrain  the  director  and  the 
other  two  persons  acting  with  him,  from  further  interfering 
during  the  pendency  of  the  action  of  quo  warranto  with  the 
right  of  said  clerk  and  treasurer  de  facto  (they  being  a  ma- 
jority of  the  school-district  board,  and  acting  for  the  board), 
to  take  charge  of  and  use  and  control  said  school  house. 

So  in  another  case,  where  a  de  facto  incumbent,  apprehend- 
ing disturbance  in  the  enjoyment  of  his  office,  applied  to  the 
court  for  an  injunction  to  prevent  a  claimant  from  interfer- 
ing with  his  possession,  it  was  held  that  he  was  rightly  en- 
titled to  the  remedy  asked,*'  The  court  observed  that,  while 
proceedings  by  injunction  cannot  be  used  as  a  means  of  de- 
termining disputed  title,  yet  they  may  properly  be  used  to 
protect  the  possession  of  officers  de  facto  against  the  inter- 
ference of  claimants  whose  title  is  disputed,  until  the  latter 
shall  have  established  their  title  by  the  proper  judicial  pro- 
ceeding provided  by  law.**     Undoubtedly  the  same  protec- 


ti(1874),  13  Kmn.  41. 

oGuilotte  TB  Poincy  (1880),  41 
La.  Ann.  333,  e  So.  607,  6  L.BJk. 
403. 


<>A1m  Goldman  ts  Gillespie 
(1891),  43  La.  Ann.  83,  8  So.  880: 
Blain  vs  Chippewa  (1906),  145 
Mich.  SO.  108  N.  \V.  440;  Elliott 
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tion  would  be  granted  to  a  de  facto  officer,  under  like  circum- 
stances, by  the  English  and  Canadian  courts.'* 

§  208.  Right  to  recover  property  of  office.— The  right 
to  exercise  an  office,  involving,  as  it  must  necessarily,  the 
right  to  the  means  requisite  to  such  exercise,  it  is  manifest 
that  an  officer  de  facto  is  entitled  to  recover  the  insignia, 
books,  records  and  all  other  property  pertaining  to  the  office, 
and  which  are  necessary  for  a  proper  discharge  of  the  duties 
thereof."  Thus,  where  a  person,  who  had  been  appointed 
municipal  treasurer  though  ineligible,  took  possession  of  the 
office  and  entered  upon  its  duties,  it  was  held  that  notwith- 
standing the  unlawfulness  of  his  election,  he,  as  officer  de 
facto,  could  compel  by  mandamus  his  predecessor  to  deliver 
to  him  the  books  and  papers  of  the  office.*'  "If  by  any  dis- 
regard of  the  law,"  said  the  Court,  "accidental  or  otherwise, 
a  person  has  been  placed  in  office,  who  cannot  by  law  hold  it,' 
things  must  take  their  due  course— the  illegality  must  be  as- 
certained and  pronounced  upon  in  a  proper  proceeding  in- 
stituted to  try  the  question;  and  in  the  meantime,  the  person 
whom  the  District  Council  has  actually  elected  treasurer,  and 
who  is  treasurer  for  other  purposes,  must  be  treasurer  also 


V9  Burke  (1902),  113  Ky.  479,  68 
S.  W.  446,  24  Ky.  Law  R.  292; 
Scott  V8  Sheehan  (1905),  145  Cal. 
691,  79  P.  363;  Reemilin  v»  Mosby 
(1890),  47  Ohio  St.  670,  26  N.  E. 
717;  SUte  v»  Superior  Ct.  (1897), 
17  Wash.  12,  48  P.  741,  61  Am.  St. 
R.  893;  Rhodes  vs  Driver  (IflOl), 
69  Ark.  606,  66  S.  W.  106;  Senaca 
Nation  of  Indians  vs  Jimeson 
(1909),114N.  Y.  S.  401.  See  also 
wc.  446. 

xAslatt  vs  Corp.  of  Southamp- 
ton (1880),  L.  R.  16  Ch.  D.  143, 
43  L.  T.  464,  46  J.  P.  Ill,  20  W. 


R.  117;  Meams  vs  Petrolia  (1880), 
28  Gr.  (Ont.)  08;  Smith  vs  Peters- 
ville  (1881),  28  Gr.  (Ont.)  599. 
Mandamus  sometimes  also  lies  tt) 
protect  de  facto  oflBeers  fror-  in- 
terference: Grondin  vs  Logan 
( 1891 ) ,  88  Mich.  247,  60  N.  W.  130. 

"Hull  vs  Superior  Court 
(1883),  63  Cal.  174;  Desmond  vs 
McCarthy  (1864),  17  Iowa.  625; 
Ward  vs  Cook  (1808),  78  III.  App. 
HI. 

"R.  vs  Smith  (1848),  4  U.  C. 
Q.  B.  322. 


hi 


li 


)! 


i:. 


w 


s 


I 


204 


RIOHTS  OF  OFFICERS  DE  FACTO. 


[§  209 


80  far  as  the  custody  of  the  books  and  documents  and  moneys 
is  concerned,  which  are  required  to  be  in  the  office  of  the 
treasurer." 

So  where  one,  claiming  to  be  the  lawful  county  treasurer, 
wrongfully  entered  the  office  of  his  opponent,  who  was  de 
facto  in  possession  of  the  treasurership  and  carried  off  the  tax 
duplicate,  leaving  a  receipt  therefor,  it  was  held  that  the  de 
facto  treasurer  had  a  right  to  compel  the  other  claimant  to 
return  the  tax  duplicate  to  him,  and  that  mandamus  was  the 
proper  remedy.*^ 

Likewise,  on  analogous  principle,  it  was  held  that  where  a 
county  clerk  delivers  the  assessor's  book  and  blanks  of  a 
town  to  one  who  is  at  least  an  assessor  de  facto,  he  has  dis- 
charged bis  duty,  and  cannot  be  compelled  to  deliver  the 
same  to  another  person  claiming  the  same  office.  In  proceed- 
ings by  mandamus  to  compel  him  to  make  such  delivery,  the 
only  question  is  as  to  the  fact  of  the  appointment  of  the  per- 
son who  has  received  the  book,  and  not  as  to  the  rightfulneas 
of  it," 

§  209.  Same  subject. — But  an  officer  de  facto  cannot  re- 
tain an  office  and  the  records  thereof  by  virtue  of  his  pos- 
session only,  as  against  one  who  has  a  superior  title  to  the 
same,  though  the  contrary  seemingly  was  held  in  a  New 
York  case.*"  Thus,  in  State  vs  Johnson,^**  which  was  a  peti- 
tion for  a  mandamus  to  compel  the  surrender  of  the  office,  and 
books  and  papers  thereof,  to  the  claimant,  the  Court  said: 

iTRiinion  vs  Utimer   (1874).  6      (1884),    42   Barb.    (N.    Y.)    203; 
Rich.    (S.  C.)    126. 

aiPoople  ra  Lieb  (1877).  85  III. 
484. 

isConover'a  Case  (1857).  5  Abb. 
Pr.  (X.  Y.)  73;  but  aee  criticlBm 
of  this  (Ipriaion  in  People  vs  Allen 


Devlin's  Case  (1857),  5  Abb.  Pr. 
(N.  Y.)  281;  People  vs  Peabody 
(1858),  6  Abb.  Pr.  (N.  Y.)  228. 

>0(1305),  35  Fla.  2,  le  So.  786, 
17  So.  650,  31  L.R.A.  357. 
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"We  see  no  foundation  in  reason  for  the  claim  of  the  defend- 
ant, that  the  writ  does  not  lie  against  him  because  he  is  an 
officer  de  facto.  We  do  not  think  he  can  take  advantage  of 
a  tenure  of  office  which  is  prima  facie  wrongful,  and  stand 
upon  the  bare  fact  of  such  tenure  when  he  is  called  upon 
to  surrender  the  property  of  the  office  to  the  officer  de  jure." 
Hence,  whether  the  proceedings  be  by  mandamus  or  by  sum- 
mary remedy  under  statute,  the  general  rule  is  that  the 
applicant  is  entitled  to  succeed  as  against  the  officer  de  facto, 
whenever  he  can  show  a  clear  prima  facie  title  to  the  office, 
free  from  all  reasonabb  doubt.  "A  prima  facie  title  to  a 
public  office,"  says  a  learned  judge,  "confers  a  right  to  exer- 
cise its  functions,  and  a  right  to  the  possession  of  the  insig- 
nia and  property  thereof.  On  this  prima  facie  title  the 
court  will  compel  a  delivery  of  the  insignia  and  property, 
that  the  functions  aad  duties  of  the  office  may  be  exer- 
cised."" 


.} 


§  210.  Right  to  recover  money  pertaining  to  office.— 

The  courts  are  divided  in  opinion  as  to  whether  an  officer  de 


«iPer  Brickell,  C.  J.,  Thompson 
Ts  Holt  (1875),  52  Ala.  491.  Also 
In  re  Whiting  (1848),  2  Barb.  (N. 
Y.)  513,  1  Edm.  408;  People  vs 
Allen  (1884),  42  Barb.  (N.  Y.) 
203:  People  vs  Stevens  (1843),  5 
Hill  (N.  Y.)  616  J  In  re  Baker 
(1856),  11  How.  Pr.  (N.  Y.)  418; 
Matter  of  Bradle.v  (1804),  141  N. 
Y.  527,  36  N.  E.  508.  57  St.  R. 
816,  affirming  40  St.  R.  530.  Mat- 
ter of  Brenner  (1902),  170  N.  Y. 
185,  63  N.  E.  133;  Crowell  vs 
Lambert  (1866),  10  Minn.  360; 
Atherton  vs  Sherwood  (1870),  15 
Miss.  221,  2  Am.  R.  116;  People 
vs  Head  (1861),  25  III.  326;  Ewing 
vs  Turner   (1804),  2  Okla.  04,  35 


P.  051 ;  Cameron  vs  Parker  (1804) , 
2  Okla.  277,  38  P.  14;  Eldodt  vs 
N.  Mexico  (1900),  10  N.  Mex.  141, 
61  P.  105;  Ex  p.  Whipper  (1800). 
32  S.  C.  5,  10  S.  E.  570;  Verner 
vs  Seibels  (1901),  60  S.  C.  572. 
30  S.  E.  274;  Curran  vs  Norria 
(1886),  58  Mich.  512,  25  N.  W. 
500;  People  vs  Scannell  (1857),  7 
Cal.  432;  Manor  vs  State  (1898), 
140  Ind.  310,  40  N.  E.  160;  State 
vs  Saxon  (1880),  25  Fla.  792,  6 
So.  858;  State  vs  Johnson  (1802), 
30  Fla.  433,  10  So.  686;  State  vs 
Johnson  (1895),  35  Fla.  2,  16  So. 
786,  17  So.  650,  31  L.R.A.  867. 
See  also  sec.  431. 
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facto  can  recover  moneys  pertaining  to  his  office.  There 
would  seem  to  be,  however,  no  valid  reason  why  an  officer  in 
the  possession  and  exercise  of  an  office,  and  holding  under 
color  of  right,  should  not  be  empowered  to  demand  and  en- 
force payment  of  any  moneys  which  should  be  deposited  in 
his  hands  as  trustee  for  the  public.  We  submit  that  it  might 
even  become,  under  special  circumstances,  his  clear  duty  to 
<  ;i'c  t  such  moneys,  since  without  them  he  might  not  be  in 
a  ^  vi-ition  to  perform  the  functions  of  his  office  satisfactorily, 
and  public  interests  might  sufiFer  detriment.  The  only  occa- 
sion when  it  might  be  proper  to  refuse  payment  to  an  officer 
de  facto  is,  where  he  is  such  because  of  failure  to  give 
bond  as  payment  to  him  might  then  entail  loss  to  the  public. 
In  no  other  case,  we  apprehend,  can  a  satisfactory  reason 
be  assigned  to  preclude  him  from  recovering  such  moneys, 
inasmuch  as  in  any  proceedings  instituted  by  him  for  the 
purpose,  he  is,  we  submit,  not  acting  for  his  own  benefit,  but 
solely  in  the  interest  of  the  public. 

Of  this  opinion,  substanti  ''-^  at  least,  are  several  authori- 
ties. Thus,  in  Turner  vs  .  a,"  it  was  held  that  church- 
wardens de  facto  may  maintain  an  action  against  a  former 
churchwarden,  for  money  received  by  him  for  the  use  of  the 
parish,  though  the  validity  of  the  election  of  the  plaintiffs 
to  the  office  be  doubtful.  So  in  R.  vs  Smith"  mandamus 
was  granted  at  the  instance  of  a  treasurer  de  facto  to  compel 
his  predecessor  to  deliver  to  him  the  books  and  monies  apper- 
taining to  the  office.  Again  in  another  case,  where  two  boards 
of  school  commissioners  were  in  dispute  as  to  which  was  the 
de  jure  board,  the  court  held  that  it  ought  to  aid  the  old 
board  in  obtaining  the  money  which  had  been  set  apart  for 
the  maintenance  of  the  public  schools,  so  long  as  it  was  in 


*i(1705),  2  H.  BI.  559,  3  R.  R. 
606. 


t<(1848),4U.  C.  Q.  B.  328. 
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actual  and  visible  poeaeflBion  of  the  office,  in  order  that  there 
should  not  be  any  stoppage  of  the  public  business."  The 
Court  observed  that  "it  could  never  be  tolerated  that  the 
course  of  public  education  should  be  arrested,  while  a  con- 
test was  waged  to  determine  what  individuals  should  adminis- 
ter the  system.  It  is  on  considerations  of  this  kind  that  the 
law  recognizes  a  de  facto  officer,  and  not  from  any  regard  to 
his  personal  interests." 

The  same  doctrine  was  maintained  in  Mississippi,  where 
it  was  held  that  a  de  facto  president  of  a  school  board  could 
sue  upon  a  note  payable  to  him  as  such  officer."  The  deci- 
sion was  based  upon  the  principle  that  "the  acts  of  an  officer 
de  facto,  done  in  regard  t»  the  public  and  to  strangers"  are 
valid.  Likewise  in  Maine,  it  was  held  that  a  collector  of 
taxes  was  legally  bound  to  pay  over  to  the  treasurer  de  facto 
all  taxes  paid  to  him  by  the  taxpayers.'* 

§  211.  Same  subject— Conflicting  decisions.— But  in 
New  York  a  contrary  doctrine  has  been  upheld,  upon  the 
ground  that  when  a  person  sets  up  a  title  to  property,  by 
virtue  of  an  office  and  comes  into  court  to  recover  it,  he  must 
show  an  unquestionable  right  Thus,  it  was  held  that  road 
commissioners  were  not  entitled  to  mandamus  to  enforce  pay- 
ment to  them  of  the  moneys  collected  by  a  supervisor  for 
the  construction  of  a  road,  where  one  of  their  number  was 
only  an  officer  de  facto  by  reason  of  his  having  accepted  an 
incompatible  office,  and  that  such  defective  title  was  a  justifi- 
cation to  the  supervisor  in  refusing  payment."^     The  same 


.  ]. 


»<  County  Commusionera  v» 
School  Comm.  (1803),  77  Md.  283, 
C6  A.  IIS. 

"Rhodes  V8  McDonald  (1852), 
24  Miss.  418. 

>*Trescott  ▼•  Moan  (1862),  60 
Me.    347.      To    wme    effect,    lee 


Moiles  vg  Watson  (188«),  60  Mich. 
415,  27  N.  W.  553;  Leach  vs  Cas- 
sidy  (1804).  23  Ind.  449;  Manor 
vs  State  (1808),  140  Ind.  310.  40 
N.  E.  160. 

"People    vs    Nostrand    (1871), 
46  N.  Y.  376. 


f-'i^l 


298 


THE  DE  FACTO  DUCTRINE. 


[S  212 


as 


principle  was  laid  down  in  a  later  case  in  the  same  State; 
Like  views  were  entertained  by  the  Supreme  Court  of  Illi- 
nois in  People  va  Weber,^'  wlicre  an  application  for  a  writ 
of  mandamus  to  compel  a  county  collector  to  pay  over  to  a 
treasurer  de  facto  taxes  collected  by  him,  was  refused  owing 
to  the  treasurer's  want  of  title. 


■\m\ 


1 


'I 
11 


§  212.  Right  of  officer  de  facto  to  defeat  quo  warranto 
proceedings  by  perfecting  his  title. — Before  leaving  this 
chapter,  we  might  call  attention  to  a  subject  which,  though 
more  or  less  foreign  to  the  topics  herein  treated,  yet  deserves 
special  mention.  It  has  reference  to  a  de  facto  o£Scer'8  sup- 
posed right  to  perfect  his  title  after  the  commencement  of 
quo  warranto  ^  .oceedings  in  order  to  defeat  the  same.  This 
privilege  was  accorded  a  de  facto  o£Scer  by  the  Supreme 
Court  of  Pennsylvania  in  DeTurk  v»  CommonweaUh,*'* 
though  this  is  apparently  contrary  to  the  general  rule,  that 
quo  warranto  proceeding,  3  may  be  prosecuted  to  final  judg- 
ment, notwithstanding  that  tlie  usurpation  has  not  continued 
until  the  trial.*' 

The  facts  of  the  case  were  as  follows :  One  DeTurk  was 
elected  county  commissioner,  while  he  held  the  o£Bce  of  post- 
master, the  two  o£Boes  being  incompatible  under  the  consti- 
tution of  Pennsylvania.  A  writ  of  quo  warranto  was  granted 
and  served  upon  him,  the  object  being  to  oust  him  from  the 
office  of  county  commissioner.  By  his  answer  he  admitted 
his  election  as  commissioner,  and  his  holding  the  office  of 
postmaster  at  the  time  he  was  elected,  but  averred  as  a  de- 


xHorton  ▼•  Parsons  (188S),  37 
Hun  (N.  Y.)  .42,  affirming  1  How. 
Pr.  (N.  S.)  124. 

3»(1877),  86  Til.  283. 

40(1889),  129  Pa.  St.  151.  18  A. 
767. 

4 JR.  vs  Williams   (1757),  1  W. 


Bl.  93;  R.  vs.  Bliszard  (1806). 
L.  R.  2  Q.  B.  55,  7  B.  &  8.  922, 
36  L.  J.  Q.  B.  18,  15  L.  T.  242, 
15  W.  R.  105;  People  vt  Loomis 
(1832),  8  Wend.  (N.  T.)  S96,  24 
Am.  Dec.  33;  Hammer  vt  State 
(1882).  44  N.  J.  L.  887. 
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fence  that  since  the  commencement  of  quo  warranto  pro- 
ceedings he  had  resigned  the  o£Sce  of  postmaster.     To  this 
answer  the  relator  demurred  that  it  was  insufficient  in  law, 
and  prayed  judgment.    But  the  court  held  that  it  was  suf- 
ficient, saying:     "Did  his  formal  resignation  and  complete 
surrender  of  it,  before  answer,  place  him  in  accord  with  the 
constitution,  and  perfect  his  title  to  the  office  of  county  com- 
missioner?   By  accepting  it,  and  entering  upon  its  duties, 
he  elected  to  hold  it     This  election  was  confirmed  by  his 
express  resignation  of  the  office  of  postmaster,  and  the  ap- 
pointment of  his  successor,  before  issue  was  joined.    When  he 
appeared,  in  obedience  to  the  mandate  of  the  writ,  he  was 
not  holding  an  office  of  trust  or  profit  under  the  United 
States.     .    .     .     We  are  of  opinion  that  when  issue  was 
jomed  in  this  case  the  respondent  had  a  valid  title  to  the 
office  of  county  commissioner,  and  that  it  was  error  to  enter 
jndgment  of  ouater." 


Ti:  -^imr, 


CHAPTER  18. 

RIGHT  OF  OFFICER  DE  FACfTO  TO  PROTECTION  OF  CBDONAL 
LAW  IN  EXECUTION  OF  HIS  DUTIES. 


g  213.  General  rule. 

214.  Heaitting  offleer  d«  fecto. 

215.  Killing  de   facto   officer. 
210.  De  facto  offleer  killing  per*, 

■on  resitting  him. 


g  217.  Pertoni  uiiiting  de  facto 
offleera  protected. 
218.  Escaping    from    officer    de 
facto. 


§  213.  Genera!  rule.'"- The  criminal  law,  acoading  to 
the  better  opinion,  affords  an  officer  de  facto,  while  engaged 
in  the  execution  of  his  duties,  the  same  protection  from  aa- 
Bault,  obstruction  or  ijiterference,  as  if  his  title  were  undis- 
puted. At  first  sight,  this  may  seem  rather  inconsistent  with 
the  principle  that  whenever  an  officer  prosecutes  or  defends  in 
any  action  or  proceeding,  and  asserts  personal  rights  as  a 
public  officer,  it  is  not  sufficient  that  he  be  merely  an  officer 
de  facto,  but  he  must  show  that  he  is  an  officer  de  jure.  It 
must  be  pointed  out,  however,  that  in  criminal  prosecutions, 
unlike  in  civil  actions,  the  interests  of  the  public  only  are 
really  at  stake,  and  not  those  of  the  officer  himself,  who  mere- 
ly occupies  the  position  of  a  thirr".  party.  This  distinction  is 
dearly  drawn  in  People  vs  Hopaon}  which  was  a  prosecution 
for  assaulting  and  beating  a  constable  named  Lascells.  "The 
ne.xt  question,"  says  Bronson,  C.  J.,  "is  on  the  offer  to  show 
that  Lascells  had  not  taken  the  oath  of  office,  or  given  securi- 
ty, and  so  was  not  a  legal  officer.  The  evidence  would  be 
proper  if  Lascells,  instead  of  the  people,  was  the  party  com- 


1(1845),  1  Denio  (N.  Y.)  374. 
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plaining  of  an  injury.  If  he  were  suing  to  recover  damages 
for  the  aasault,  it  would  probably  be  a  good  answer  to  the 
action  that  he  was  not  a  legal  officer,  but  a  wrongdoer,  who 
might  be  resisted.  .  .  .  Now  here,  although  Lascells  is 
•  witness,  he  is  not  a  party;  nor  is  this  a  proceeding  for  his 
benefit.  The  people  are  prosecuting  for  a  breach  of  the  pub- 
lic peace;  and  it  is  enough  that  Lascells  was  an  officer  de 
facto,  having  color  of  lawful  authority."  This  case  has  gen- 
erally been  quoted  approvingly  by  the  courts.'  but  has  also 
aometimes  been  adversely  criticized.*  We  submit,  however, 
that  the  distinction  is  a  sound  one,  and  is  well  grounded. 

S  214.  Resisting  officer  de  facto.— Following  the  above 
principle,  as  clearly  expressed  and  applied  in  the  above  New 
York  case,  an  officer  de  facto  entrusted  with  the  execution 
of  a  warrant  or  other  court  process  is  entitled  to  the  same  pro- 
tection  in  the  eye  of  the  criminal  law,  as  an  officer  de  jure. 
Thus,  in  Andrews  va  State*  where  resistance  f.  an  officer  de 
facto  was  charged,  the  court  said:  "This  decision  is  in  har- 
mony with  the  principle,  that  a  third  person  is,  according 
to  the  better  opinion,  indictable  for  resisting  one  who  is 
merely  an  officer  de  facto,  or  one  who  has  the  reputation  of 
being  a  lawful  officer,  and  yet  is  not  a  good  officer  in  point  of 
law." 

So  where,  under  an  indictment  for  resisting  the  execu- 
tion of  process  by  a  constable,  it  was  shown  that  the  con- 
stable was  exercising  the  duties  of  that  office  under  color 
of  an  election,  and  that  the  process  in  his  hands  was  such 
as  it  is  the  right  and  duty  of  constables  to  execute,  the  defend- 


sSUte  V8  Dierberger  (1886).  BO 
Mo.  360,  2  8.  W.  288,  8.  c.  (1888). 
fl«  Mo.  666;  10  8.  W.  168,  0  Am. 
St.  R.  380;  R.  vs  Gibson  (1896), 
29  N.  S.  4. 


'Creighton  v»  Commonwealth 
(1885),  83  Ky.  142,  4  Am.  St.  R 
143. 

M 1885),  78  Ala.  483. 
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ant  was  not  permitted  to  prove  that,  bj  reason  of  taint  in 
his  blood,  the  constable  was  constitutionally  incapacitated  to 
hold  any  civil  office."  So,  though  a  minor  is  not  eligible  to 
the  office  of  constable,  nevertheless  when  ho  is  specially  ap- 
pointed by  a  justice  of  the  peace  to  execute  a  particular 
process,  he  is  an  officer  de  facto,  and  a  person  indicted  for 
resisting  him,  cannot  question  the  validity  of  his  appoint- 
ment.* The  same  principle  applies  where  the  officer  has  not 
been  appointed  by  proper  authority,*  or  has  failed  to  qualify 
as  required  by  law,*  or  is  holding  over.* 

But  in  order  to  succeed  in  a  prosecution  of  this  kind,  the 
facts  must  clearly  establish  that  the  person  resisted  was  at 
least  an  officer  de  facto.  Therefore,  where  a  deputy  sheriff, 
on  being  appointed,  refused  to  take  the  oath,  and  cut  the 
same  off  from  his  appointment,  and  it  was  not  shown  that 
he  had  exercised  the  duties  of  the  office,  or  had  the  reputation 
in  the  community  of  being  a  deputy  sheriff,  it  was  held  that 
he  was  not  an  officer  de  facto,  and  that  a  person  could  not 
be  ocmvicted  of  an  assault  for  resistance  to  him.'* 


§  215.  Killing  de  facto  officer.— It  follows  as  a  corol- 
lary from  the  foregoing  proposition,  that  if  one  kills  an  offi- 
cer de  facto,  while  resisting  or  obstructing  him  in  the  dis- 
charge of  his  official  duties,  he  is  guilty  of  murder.  Hence, 
upon  an  indictment  of  this  nature,  it  is  not  necessary  for  the 
prosecution  to  prove  that  the  officer  killed  was  duly  appointed 
or  elected,  or  had  duly  qualified.     It  is  sufficient  to  prove  that 


>He*th  TS  State  (1880),  3e  Mm. 
273. 

•Flojrd  vs  SUte  (188S),  79  AI*. 
39. 

7R.  T8  Gibson  ( 1896) ,  29  N.  S.  4. 

•Brcwn  vs  State  (1901),  42  Tex. 
Crim.  R.  417,  60  S.  W.  648,  06 


Am.  St.  R.  806;  People  rs  Hopnon 
(184S),  1  Denio  (N.  Y.)  S74. 

•Otrrett  vs  State  (1892),  89  Ga. 
446.  15  S.  E.  S33. 

i«Brown  vs  SUte  (1902),  43 
Tex.  Crim.  R.  411,  66  S.  W.  547. 
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he  waa  an  officer  de  facto.     Thus,  in  R.  ,■,  Gordon.'^  tht- 
indictment  was  for  the  murder  of  a  constable  in  the  execution 
of  bia  office,  and  the  prisoners  being  found  guilty,  the  judg- 
ment waa  respited  and  a  case  was  reserved  for  the  opinion  of 
the  judges  on  two  points.     The  first  point,  and  the  only  one 
which  interests  us  here,  was:    "Whether,  as  the  indictment 
alleged  that  Linnel,  the  deceased,  was  the  constable  of  the 
parish,  it  was  not  incumbent,  on  the  prosecutors  to  prove 
that  fact,  by  showing  that  he  had  been  duly  elected  into  the 
office?      From  the  evidence  at  the  trial,  it  appeared  that 
Linnel  had  been  generally  known  as  constable  of  the  parish, 
and  that  he  had  properly  given  notice  of  his  official  character 
•nd  of  his  intentions,  at  the  time  of  the  attempted  arrest. 
Under  these  circumstances,  the  judges  (twelve  in  number) 
were  of  the  unanimous  opinion  that  the  evidence  before  the 
court  waa  sufficient,  although  there  was  no  proof  of  the  con- 
stable s  appointment,  or  of  his  having  been  sworn  into  the 
office. 

So  where  a  person,  who  was  exercising  the  office  of  city 
marshal,  was  fatally  wounded  by  two  other  persons  while 
attempting  to  arrest  them,  for  an  offence,  and  one  of  them, 
being  tried  alone,  was  found  guilty  of  murder,  the  court  upon 
a  review  of  objections  raised  to  the  conviction,  in  part  said- 
"The  official  character  of  Page  at  that  time  became  material! 
and  It  IS  well  settled  that  record  evidence  of  official  character 
m  such  cases  is  not  necessary,  but  it  may  be  shown  by  evi- 
dence that  he  was  so  acting  and  was  such  officer  de  facto."  «» 
In  the  above  cases,  as  is  evident,  the  courts  relied  on  the 
principle  of  presumptive  evidence  to  found  their  decisions. 
But  assuredly  their  conclusions  could  not  have  been  other- 
wise, even  had  it  been  shown  that  defects  existed  in  the  offi- 
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cpnt'  title,  unleM  tuch  defect*  were  of  •  chtnoter  to  daprir* 
tlio  oflicen  of  •  d«  facto  ttatua,'* 


I  216.  De  facto  officer  killing  p«non  resisting  him.— 
On  the  other  hand,  an  officer  de  facto  who  kills  a  penon  reaist- 
ing  or  obstructing  him,  is  entitled  to  set  up  the  same  defenoa 
as  a  de  jure  officer.  Thua,  in  State  v$  Dierberger,^*  the 
defendant,  who  was  charged  with  murder,  had  been  appointed 
a  deputy  constable  but  had  not  taken  the  oath  or  filed  his 
appointment  with  the  city  registrar.  His  defense  was  that 
the  hobiioide  was  justifiable,  having  been  committed  without 
resort  to  unnecessary  force  ^hile  attempting  to  arrest  the 
deceased  for  a  braadi  of  the  peace.  It  waa  held  that  he 
should  be  treated  as  an  officer,  he  being  de  facto  such,  and 
that  bis  trial  should  proceed  on  that  theory. 

§  317.  Persons  auisting  de  facto  officers  protected— 
Persons  assisting  de  facto  officers  are  entitled  to  the  same 
protection  as  the  officers  themselves;  and  it  is  therefore  mur- 
der to  kill  such  persons  while  so  engaged.  Thus,  in  Weather- 
ford  v»  State,"  on  a  trial  for  murder,  the  testimony  showed 
that  one  Edwards  had  been  acting  under  written  appointment 
from  the  sheriff  as  deputy  for  some  four  or  five  months 
(which  was  known  to  defendant),  and  that  he  had  recorded 
his  oath  of  office  but  not  his  appointment.  It  was  further 
shown  that  Edwards,  Roeing  the  defendant  making  a  negro 
stand  at  the  muzzle  of  his  six-shooter,  summoned  the  person 
killed  to  assist  him  arresting  the  defendant,  which  order  he 
obeyed,  whereupon  defendant  shot  the  deceased  and  attempted 
to  shoot  the  officer.     One  of  the  questions  involved  the  valid- 


kSm  Creighton  ti  Common- 
nealth  (188S),  83  Ky.  142,  4  Am. 
St.  R.  143. 
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ity  of  Edwards'  appointment  an  deputy  «heriff,  and  the  trial 
«>urt  chaiigcd  the  jur^r  that  the  arrest  or  attempted  arrest 
was  Illegal.  But  it  was  held  that  the  charge  was  erroneous ; 
and  that  the  court  should  have  charged  the  jury,  that  if 
fcdwards  was  known  and  recogniied  in  ♦he  community  as 
deputy  sheriff,  and  deceased  waii  summons  >y  him  to  assist, 
•nd  m  good  faith  attempted  to  assist  in  .he  arrest  of  the 
<lofendant,  deceased  was  justifiable  in  making  the  arrest; 
•nd  If  defendant  shot  him  while  so  acting  in  an  orderly  man- 
ner,  .t  oould  not  be  less  than  murder.     It  was  remarked  that 

•t  "urely  can  uot  be  maintained  that  citizens  who  are  sum- 
monwl  to  assist  known  and  recognized  officers  in  the  discharge 
of  their  dut...  act  at  their  own  peril  in  case  of  the  defective 
or  nonrccord  of  the  deputation  of  the  officer." 

S  218.  E^aping  from  officer  d«  facto.-  A  person  may 
be  indicted  for  escaping  or  attempting  to  escape  from  the 
custody  of  a  de  facto  officer  the  same  as  if  guch  officer  had 
«  val^  t,tie.  "The  resisting  of  an  officer  de  facto,"  says  a 
le.rn«l  judge,  "or  e«»ping  from  his  custody,  while  under 
arrest,  was  as  much  a  violation  of  law  as  if  the  officer  were 

lit  r*  •./.•  ^^  ^'^-y  -lP"t  were  permitted  to 
collaterally  assail  the  personal  eligibility  of  officers  o.  .he 
law,  while  in  their  custody,  by  attempts  to  resist  or  escape 
from  them,  a  most  dangerous  obstruction  would  fr-quently 
be  raised  to  the  orderly  administration  of  justice."  »• 


>«8om«nrilie.   J.,    in    Floyd    n 
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CHAPTER  19. 

BESPEOTIVE  RIGHTS  OP  OFFICERS  DE  JURE  AND  OFFICERS 
DE  FACTO  IN  REGARD  TO  SALARY  AND  EMOLUMENTS  OF 
OFFICE. 


1  219. 

De  jure  officer  generally  en- 
titled to  emoluments  of 
office. 

1  229. 

220. 

De  jure  officer's  right  not 

230. 

dependent  upon  his  per- 

231. 

formance  of  official   du- 

ties. 

232. 

221. 

Conflicting  doctrine. 

233. 

222. 

Extent   of   recovery   by  de 

jure  officer  from  public 

body. 

234. 

223. 

De   jure   officer's    right   to 

recover   not   affected   by 

235. 

any  distinction  between 
fees  and  salary. 

224.  Rule  protecting  public  bod- 

ies from  paying  a  sec- 
ond time  salary  already 
paid  to  a  de  facto  officer. 

225.  Same  subject. 

226.  Foregoing  rule  not  followed 

by  certain  courts. 

227.  Same  subject. 

228.  Injunction  sometimes  grant- 

ed to  restrain  payment  of 
salary  to  de  facto  incum- 
bent pending  contest  of 
title. 


236. 
237. 

238. 


239. 
240. 


De  jure  officer  may  recover 
salary  from  de  facto  of- 
ficer. 

Same  subject — English  rule. 

Amount  recoverable  from 
the  de  facto  officer. 

Same  subject — Assumpsit 
or  tort. 

Right  to  salary  pendin^^ 
determination  of  title  to 
office. 

Good  faith  of  de  facto  of- 
ficer of  no  avail  to  him. 

Clear  title  must  be  shown 
by  officer  de  jure  to  re- 
cover salary  from  State 
or  intruder. 

De  facto  officer  cannot  re- 
cover salary. 

Conflicting  doctrine  as  to 
right  of  officer  de  facto 
to  recover  salary. 

Doctrine  that  officer  de 
facto  entitled  to  compen- 
sation when  there  is  no 
de  jure  officer. 

Same  subject. 

Salary  paid  to  a  de  facto 
officer  cannot  presum- 
ably be  recovered  back. 


§  219.  De  jure  officer  generally  entitled  to  emolu- 
ments of  office. —  The  general  rule  is  that  the  salary,  fees 
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and  emoluments  of  an  office  are  incident  to  the  true  title 
and  not  to  the  mere  usurpation  or  colorable  possession,  of  the' 
office.  Possession  under  color  of  right  may  well  serve  as 
a  shield  for  defence,  but  cannot,  as  against  the  public,  be 
converted  into  a  weapon  of  attack,  to  secure  the  fruits  of  tho 
usurpation  and  the  incidents  of  the  office." «  "It  is  the 
settled  doctrine  in  this  state,"  says  the  Court  of  Appeals  of 
New  York  "that  the  right  to  the  salax,  and  emoWnts  of 
.public  office,  attach  to  the  true  and  not  the  mere  colorable 
title  and  m  an  action  brought  by  a  person  claiming  to  bo  a 

tiUe  :l"  ffi  '  *''  '"^  "  ""^°^*^'°°  ^--^  ^^^-  Hi« 
title  t«  the  office  is  m  issue,  and  if  that  is  defective  and  an- 
other has  the  real  right,  although  not  in  possession,  the  plain- 

f  htTr,!  T"'  ''"''"''  ^"''""^"^  °^-«^^  gi--  - 

nght  to  the  salary  or  compensation."  «     "The  case  of  a  de 
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(1870),   63   ni.   428,   6  Am.   Rep. 
•2;      Kreitz      vs      Behrensmeyer 
(1894),  149  III.  496,  36  N.  K.  083, 
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Sienbenthaler  (1869),  37  Cal.  193; 
Chubbuck  T8  Wilson    (1907),   151 
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facto  ofScer  is  not  unlike  that  of  one  in  possession  of  land 
without  right  or  title.  He  may  in  many  things  lawfully  act 
as  the  owner  of  the  realty,  but  he  m\s»i  account  to  the  person 
holding  the  title  for  the  rents  and  profits."  * 


§  220.  De  jure  officer's  right  not  dependent  upon  his 
performance  of  official  duties. — ^A^ccording  to  the  above 
rule,  and  generally  the  authorities  supporting  it,  all  that  is 
required  to  entitle  an  officer  de  jure  to  recover  the  official 
compensation  is,  that  he  be  always  ready  and  willing  to 
j)erf()nn  the  services,  but  np  actual  performance  is  essen- 
tial ;  for  it  is  held  that  the  circumstance  that  he  is  unlawfully 
kept  out  of  possession  should  not  work  to  his  prejudice.  "The 
salary,"  says  the  Supreme  Court  of  Michigan,  "belongs  to 
the  person  who  is  rightfully  and  legally  entitled  to  the  office, 
and  if  he  is  ready  and  willing  to  perform  the  duties  thereof, 
be  cannot  be  deprived  of  the  salary  by  an  intruder  when  it 
has  not  been  already  paid."  "  It  has  been  suggested  that  the 
officer  de  jure  may  treat  the  services  rendered  by  the  officer 
de  facto  as  having  been  rendered  for  him,  and  recover  upon 
that  assumption.' 

It  does  not  follow,  however,  that  a  de  jure  officer  out  of 
possession  may  remain  passive,  and  devote  his  time  to  earn- 
ing money  from  other  sources,  and  then  sue  for  the  accumu- 
lated salary.     He  is  bound  to  take  active  steps  to  recover 


«Beck.  J.,  in  McCue  v«  Wapello 
County  (1881),  56  Iowa.  698,  10 
N.  VV.  248,  41  Am.  Rep.  134. 

eComatock  vs  Grand  Rapids 
(1870).  40  Mich.  397.  See  also 
State  V8  Carr  ( 1891 ) ,  129  Ind.  44. 
28  X.  E.  88,  28  Am.  St.  R.  16:), 
13  I..R.A.  177;  Ra«mu«»cn  vs 
Com'rs  of  Carbon  County  (1899), 
8  Wvo.  277.  36  P.   1098;   SutlilTe 


V8  New  York  (1909),  117  N.  Y. 
S.  813,  and  other  case*  quoted 
before. 
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possession  of  the  office,  which  is  unlawfully  withheld  from 
him.  For  instarce,  an  officer  illegally  removed  must  assert 
his  right  to  the  .See  and  his  salary  promptly,  to  the  end  that 
upon  his  restoration  to  the  office,  if  that  should  follow  a  favor- 
able decision,  he  may  discharge  the  duties  for  which  he  is 
to  be  paid.  Otherwise  his  acquiescence  and  laches  may  debar 
him  from  making  any  claim.^  Moreover,  it  is  to  be  noted 
that  in  dealing  with  the  principle  laffrdown  here,  we  leave 
out  of  consideration  the  effect  of  the  bona  fide  payment  of 
salary  by  a  public  body  to  a  de  facto  officer.  This  subject 
will  be  discussed  at  a  later  period. 

§  221    Conflicting  doctrine—The  above  rule,  however, 
has  not  been  universally  approved  by  the  authorities.    Thus, 
m  Farrell  vs  Bndgeport,"  it  was  declared  that  "aa  a  rule  so 
far  forth  as  public  officers  are  concerned,  those  only  are  en- 
titled to  the  salary  who  both  obtain  and  exercise  their  offices 
Payment  follows  the  actual  discharge  of  duty,  and  not  the 
formal  offer  to  do  it,  no  matter  how  honestly  or  persistently 
made.    •     Following  this  principle,  it  has  been  held  that  a 
suspended  officer  cannot  recover  the  salary  during  the  period 
of  his  suspension,  even  if  the  suspension  was  unauthorized  ><» 
The  same  doctrine  is  sustained  by  some  New  York  cases 
Thus,  in  Smith  vs  New  York}^  it  was  held  that  no  claim 
could  be  brought  for  salary  or  perquisites  against  a  municipal 
corporation,  covering  any  period  when  the  claimant  was  not 
actually  in  office,  and  the  court  so  held  on  the  ground,  that 


TQorley  vb  Louisville  (1000), 
108  Ky.  780,  55  S.  W.  880:  Hagan 
vs  Brooklyn  (1801),  126  N.  Y.  643, 
27  N.  E.  265,  affirming  (1880).  5 
N.  Y.  S.  425;  Byrnes  vg  St.  Paul 
(1890),  78  Minn.  205,  80  N.  W. 
850,  70  Am.  St.  R.  384. 
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salary  and  perquisites  are  the  reward  of  express  or  implied 
services,  and,  therefore,  cannot  belong  to  one  who  could  not 
lawfully  perform  those  services,  although  wrongfully  hin- 
dered from  occupying  a  position  in  which  he  might  render 
them."  Judge  Cooley,  however,  commenting  on  this  deci- 
sion and  that  of  Conner  vs  New  York,^'  proceeded  to  remark 
that  "the  general  language  employed  in  these  cases,  that  the 
right  to  fees  grows  out  of  the  rendition  of  the  services,  ia  on 
all  logical  rules  to  be  understood  with  reference  to  the  par- 
ticular facts  then  before  the  court,  and  cannot  be  applied 
universally."  *'  , 

It  may  also  be  observed  that  the  principles  laid  down  in 
McVeany  vs  New  York,^*  are  apparently  rather  inconsist- 
ent with  one  another.  The  court  first  declares,  that  it  is 
"to  be  deduced  from  the  cases  in  this  state  that,  as  a  general 
principle,  the  rendition  of  official  service  must  precede  a  right 
to  demand  and  recover  the  compensation  given  by  law  to  the 
officer;"  but  then  it  goes  on  to  say  that,  after  the  judicial 
determination  of  the  title  favorably  to  the  rightful  officer,  any 
amount  of  compensation  for  services  rendered,  not  paid  to 
the  de  facto  officer,  is  due  and  payable  to  the  one  adjudged 
to  be  officer  de  jure,  and  ma^  be  recovered  by  the  latter  of 
the  municipality.  But  if  the  rendition  of  services  must 
precede  the  right  to  recover  salary,  in  what  better  position 
is  an  officer  de  jure  because  the  salary  has  not  been  paid  to 
the  de  facto  officer?  This  is  an  illogical  distinction.  It 
would  seem,  therefore,  that  this  whole  theory  as  to  the  neces- 


>>AUo    Conner    v»    New    York  > 'Judge 

(1851),  S  N.  Y.  28fi,  2  Sand.  35S;  opinion  in 

McVeany  v»  New  York  (1880),  80  noit  (1870) 

N.  Y.  185,  36  Am.  R.  600;  Wood  382,  where, 

VB  New  York   (1878),  12  J.  ft  S.  J.,  of  the 

(N.  Y.  Sup.  Ct.)    321;   De»nj  vs  cited  with 

Sup'ra  of  Greene  County    (1884).  York  cases 
66  How.  Pr.  (N.  Y.)  461. 


Cooley's  dissenting 
Wayne  County  vs  Be- 
,20  Mich.  176,  4  Am.  R. 
however,  Campbell,  C. 
majority  of  the  court, 
approval  the  two  New 
in  question. 
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8ity  of  service,  is  merely  a  pretext  put  forth  to  exonerate 
a  public  body  from  paying  a  salary  twice  over.  Hence,  there 
IS  no  doubt  that  the  true  New  York  doctrine,  and  that  which 
is  supported  by  the  latest  current  of  authority,"  is  accurately 
fc •.,  -essed  in  McManus  vs  Brooklyn.^^  where  it  is  said :  "The 
ntle  in  this  state  is  that  an  officer  who  is  illegally  kept  out 
of  his  office  cannot  recover  the  salary  of  the  state  or  munici- 
pality until  there  haa  been  a  judicial  determination  establish- 
ing his  right  to  the  office,  and  then  he  is  entitled  to  recover 
the  salary  during  the  time  he  was  prevented  from  perform- 
ing the  service,  unless  the  same  has  been  paid  to  an  officer 
de  facto,  performing  the  duties." 

§  222.  Extent  of  recovery  by  de  jure  officer  from  pub- 
Uc  body.— Whenever  the  right  of  recovery  is  conceded  to  a 
de  jure  officer,  he  is  entitled  to  recover  the  full  amount  of 
salary  withheld  from  him  by  the  public  body,  without  anv 
deduction  for  any  amount  he  may  have  earned  during  the 
period  he  did  not  discharge  the  official  duties.     The  rela- 
tions existing  between  him  and  the  State  or  municipality  are 
not  at  all  an:.ogous  to  those  between  master  and  servant  in 
the  ordinary  sense.     In  the  latter  case,  the  servant's  "dis- 
charge without  just  cause  is  not  a  license  for  voluntary  idle- 
ness at  the  expense  of  the  master.     If  he  can  obtain  other 
employment  he  is  bound  to  do  so,  and,  if  he  engages  in  other 
service,  what  he  thus  earns  reduces  his  loss  flowing  from  the 
broken  contract     But  this  rule  of  damages  has  no  applica- 
tion to  the  case  of  an  officer  suing  for  his  salary,  and  for  the 
obvious  reason  that  there  is  no  broken  contract  or  damages 
for  its  breach  where  there  is  no  contract.     We  have  often 


"Nichols  v«  McLean  (1886), 
101  N.  Y.  826,  S  N.  E.  347,  84  Am. 
Rep.  730;  Dolan  vs  Mayor  (1877), 
Gb  N.  Y.  274,  23  Am.  Rep.   168; 


Fitzaimmons  vs  Brooklyn   (1886), 
102  N.  Y.  636,  2  St.  B.  478. 
»«(1889),6N.  Y.  Supp.  424. 
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held  that  there  is  no  contract  between  the  officer  and  the  state 
or  municipality  by  force  of  which  the  salary  is  payable.  That 
belongs  to  him  as  an  incident  of  his  office,  and  so  long  as  he 
holds  it;  and  when  improperly  withheld  he  may  sue  for  it 
and  recover  it"  *• 

§  223.  De  jure  officer's  right  to  recover  not  affected 
by  any  distinction  betw^n  fees  and  salary.— There  is 
apparently  no  difference  in  principle,  so  far  as  oonoema  a 
de  jure  officer's  right  of  recovery,  between  the  case  where  the 
official  compensation  is  paid  by  means  of  a  fixed  salary,  pay- 
able at  stated  times,  and  whe^  the  sum  is  paid  by  fees  depend- 
ing upon  the  amount  of  work  done.  This  was  the  opinion 
of  the  Court  of  Appeals  of  New  York  in  McVeany  v»  New 
York,"  where  it  is  said :  "The  learned  counsel  for  the  appel- 
lant, in  the  case  in  hand,  sought  to  distinguish  between  cases, 
where  the  compensation  was  by  fixed  fees  for  the  specific  serv- 
ice rendered,  and  where  it  was  by  an  annual  salary,  pavable 
at  recurring  periods.  We  are  not  able  to  perceive  such  a 
distinction  as  will  affect  the  applicability  of  the  cases 
cited."  " 

But  the  Court  pointed  out  that  if  the  compensation  was 
by  fees,  a  specific  fee,  payable  to  the  officer  for  each  particu- 
lar official  act  done  or  service  rendered  for  any  private  person, 
there  could  be  no  basis  for  an  action  against  the  corporate 


»«Per  Curiam,  in  Fitcsimmonii 
V8  Broolclyn  (1886),  102  N.  Y.  53fl, 
2  St.  Rep.  476.  Also  Andrews  vs 
Portland  (1887),  70  Me.  484,  10 
A.  468,  10  Am.  St.  Rep.  280;  Unit- 
ed States  vs  Addison  (1807).  6 
Wall.  (U.  S.j  291,  18  L.  ed.  010. 
— See,  however,  what  is  said  in  sec. 
220.— Rule  is  different  where  the 
position  is  not  strictly  an  office, 
but  more  in  the  nature  of  an  em- 


ployment: Sutliffe  vs  New  Yoric 
(1900),  117  N.  Y.  S.  813. 

"(1880),  80  N.  Y.  186,  36  Are. 
Rep.  600. 

I'Also  Glascocic  vs  Lyons 
(1803),  20  Ind.  1,  83  Am.  Dec. 
299;  Beard  vs  Decatur  (1883),  64 
Tex.  7,  7  Am.  t  Eng.  Corp.  Cas. 
148;  Kreits  vs  Behrensmeyer 
(1894),  149  111.  406,  36  N.  E.  08.1, 
24  LJtA.  69. 


Pi 


S  224] 


R10HT8  AS  TO  OFFICIAL  SALARY. 


313 


body,  for  it  could  not  be  said  that  the  service  was  rendered 
for  it,  or  that  it  received  the  money  from  the  private  person 
for  the  use  of  the  officer  do  jure.  Therefore,  to  make  any 
ground  for  an  action  against  the  municipality,  the  official 
emolument  must  have  been  so  collected,  if  by  fees,  as  to  go 
to  the  municipal  treasury,  or  be  in  terms  payable  therefrom. 
Then  the  difference  would  be  only  that  by  salary  was  a  fixed 
and  certain  sum,  and  that  by  fees  uncertain. 

8  224.  Rule  protecting  pubUc  bodies  from  paying  a 
second  time  salary  already  paid  to  a  de  facto  officer.— 
A  rigid  adherence  to  the  rule  that  the  salary  ia  incident  to 
the  true  and  not  to  the  mere  colorable  title  to  the  office,  would 
evidently  render  illegal  any  payment  of  salary  to  a  de  facto 
officer,  and  afford  no  protection  from  liability  for  a  subse- 
quent payment  of  the  same  salary  to  the  rightful  officer.  To 
obviate  such  inequitable  consequences,  the  courts  have  gen- 
erally recognized  a  limitation  to  the  enforcement  of  the  above 
rule,  as  between  the  de  jure  officer  and  the  public  body  pay- 
ing the  compensation,  and  held  that  payment  of  salary  to  a 
de  facto  officer,  while  he  is  holding  the  office  and  discharging 
its  duties,  is  a  defence  to  an  action  brou^t  by  the  de  jure 
officer  against  the  State,  county  or  municipality  to  recover 
the  same  salary."    Especially  is  this  so  where  an  officer  de 


"People  vs  Howe  (1904),  177 
N.  Y.  400,  60  N.  E.  1114,  66  L.R.A. 
664;  McManus  vs  Brooklyn 
(1889),  5  N.  Y.  S.  424:  Terhu'iie 
vn  New  York  (1882).  88  N.  Y. 
247:  McVeany  vn  New  York 
(1880),  80  N.  Y.  18S,  36  Am.  Rep. 
600;  Stemmler  vs  New  York 
(1904),  170  N.  Y.  473.  72  N.  E. 
681;  Demarest  vs  New  York 
(1898),  147  N.  Y.  203,  41  N.  E. 
405,  affirmed  (1803),  74  Hun,  817, 


26  N.  Y.  8.  585;  McAffee  vs  Rus- 
sell (1855),  29  Miss.  84;  Brown 
vs  Tama  County  (1904),  122  Iowa, 
745,  98  N.  W.  662;  Parker  vs  Da- 
kota County  (1860),  4  Minn.  59: 
Gorman  vs  Boise  County  (1877), 
1  Idaho,  655;  State  vs  Milne 
(1893),  36  Neb.  301,  54  N.  W.  521, 
38  Am.  St.  R.  724,  19  L.R.A.  689; 
Wayne  County  vs  Benoit  (1870). 
20  Mich.  176,  4  Am.  R.  382;  State 
V8  Bibcock   (1004),  106  Mo.  App. 
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jure  sleeps  upon  his  rightis,  and  neglects  to  take  charge  of 
the  office." 

The  reason  of  this  limitation  is  expounded  at  length  by 
the  Court  of  Appeals  of  New  York  in  Dolan  va  New  York.*^ 
"If  fiscal  officers,"  aays  the  court,  "upon  whom  the  duty  is 
imposed  to  pay  official  salaiies,  are  only  justified  in  paying 
them  to  the  officer  de  jure,  tney  must  act  at  the  peril  of  being 
held  accountable  in  case  it  turns  out  that  the  de  facto  officer 
has  not  the  true  title;  or,  if  they  are  not  made  responsible, 
the  department  of  the  government  they  represent  is  exposed  to 
the  danger  of  being  compelled  to  pay  the  salary  a  second  time. 
It  would  be  unreasonable,  we  think,  to  require  them,  before 
making  payment,  to  go  behind  the  commission  and  investigate 
and  ascertain  the  real  right  and  title.  This,  in  many  cases, 
as  we  have  said,  would  be  impracticable.  Disbursing  officers, 
charged  with  the  payment  of  salaries,  have,  we  think,  a  right 
to  rely  upon  the  apparent  title,  and  treat  the  officer  who  is 
clothed  with  it  as  the  officer  de  jure,  without  inquiring 
whether  another  has  the  better  right.  Public  policy  accords 
with  this  view.     Public  offices  are  created  in  the  interest  and 


M  I 


72,  80  S.  W.  45;  Michel  ti  New 
Orleans  (1880),  32  U.  Ann. 
1094;  Saline  County  va  Ander- 
son (1878),  20  Kan.  208,  27  Am. 
Rep.  171;  Whitaker  vs  Topeka 
(1900),  9  Kan.  App.  213,  59 
P.  668;  Henderson  vs  Glynn 
( 1892) ,  2  Col.  App.  303,  30  P.  265; 
Bradley  vs  Georgetown  (1004),  26 
Ky.  Law  R.  614,  82  S.  W.  303; 
Wagner  vs  Louisville  (Ky.,  1900), 
117  S.  W.  283;  Chandler  vs  Hughes 
Co.  (1896),  9  S.  Dak.  24,  67  N. 
W.  940;  Fuller  vs  Roberts  County 
(1896),  9  S.  Dak.  216,  68  N.  W. 
308;  Shaw  vs  Pima  County  (1888), 
2  Ariz.  399,  18  P.  273;  Meehan  vs 


Freeholders  of  Hudson  County 
(1884),  46  N.  .T.  L.  27«,  50  Am. 
Rep.  421;  Samuels  vs  Harrington 
(lOOfl),  43  Wash.  603,  86  P.  1071; 
Coughlin  vs  McElroy  (1902),  74 
Conn.  397,  60  A.  1025,  92  Am.  St. 
R.  224;  Nail  vs  Coulter  (1904). 
117  Ky.  747,  78  S.  W.  1110; 
Stearns  vs  Sims  (Okla.  1009),  104 
P.  44. 

'(•Chandler  vs  Hughes  County 
(1896),  9  S.  Dak.  24,  67  N.  W. 
940;  Rasraussen  vs  Com'rs  of  Car- 
bon County  ( 1899),  8  Wyo.  277,  60 
P.  1098. 

"(1877),  68  N.  Y.  274,  23  Am. 
Rep.  168. 
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for  the  benefit  of  the  public ;  such,  at  least,  is  the  theory  upon 
which  statutes  creating  them  are  enacted  and  justified.    Pub- 
lic and  individual  rights  are,  to  a  great  extent,  protected  and 
enforced  through  oflScial  agencies,  and  the  State  and  individ- 
ual citizens  are  interested  in  having  official  functions  regu- 
larly and  continuously  discharged.     The  services  of  persons 
clothed  with  an  official  character  are  constantly  needed.    They 
are  called  upon  to  execute  the  process  of  the  courts  and  to 
perform  a  great  variety  of  acts  affecting  the  public  and  indi- 
viduals.    It  is  important  that  the  public  offices  should  be 
filled,  and  that  at  all  times  persons  may  be  found  ready  and 
competent  to  exercise  official  powers  and  duties.    If,  on  a 
controversy  arising  as  to  the  right  of  an  officer  in  possession, 
and  upon  notice  that  another  claims  the  office,  the  public 
authorities  could  not  pay  the  salary  and  compensation  of  the 
office  to  the  de  facto  officer,  except  at  the  peril  of  paying  it 
a  second  time,  if  the  title  of  the  contestant  should  be  subse- 
quently established,  it  is  ea8>  to  see  that  the  public  service 
would  be  greatly  embarrassed  and  its  efficiency  impaired. 
Disbursing  officers  would  not  pay  the  salary  until  the  con- 
test was  determined,  and  this,  in  many  caaes,  would  inter- 
fere with  the  discharge  of  official  functions." 

§  225.  Same  subject— In  accordance  with  the  foregoing 
principle,  it  is  held  that  payment  to  a  de  facto  officer  will 
shield  the  public  body  from  further  liability,  notwithstanding 
the  fact  that  its  officers  may  have  known,  at  the  time  they 
paid  the  salary,  that  the  question  of  title  to  office  was  in  liti- 
gation.«     So  the  same  protection  will  be  afforded  even  if  the 


"Com'rs  of  Saline  County  vs 
Ander»on  (1878),  20  Kan.  298,  27 
Am.  Rep.  171;  Fuller  vs  Roberta 
County  (1896),  9  8.  Dak.  216,  68 
N.     W.     308;     Seott     va     Crump 


(1805),  106  Mich.  288;  64  N.  W. 
1,  58  Am.  St.  R.  478;  Chandler 
v»  Hughes  County  (1896),  9  S. 
D«k.  24,  67  N.  W.  946. 
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do  facto  officer  is  an  iiuolvcnt."  And  the  Kanau  oourta  have 
gone  to  the  extent  of  holding  that  a  claimant  to  a  public 
office  suing  for  its  possession,  is  not  entitled  to  an  injunction 
restraining  the  payment  to  the  incumbent  of  the  fees  and 
salary  of  the  office  pending  the  determination  of  the  contest, 
although  he  alleges  insolvency  on  the  part  of  the  incumbent.*^ 
Again,  public  bodies  will  be  protected  when  their  fiscal  officers 
pay  the  salary  to  one  adjudged  to  be  lawfully  entitled  to  the 
office  by  a  competent  tribunal,  even  if  afterwards  the  judg- 
ment should  be  reversed  by  an  appellate  court*'  But  no 
protection  is  afforded  where  the  salary  is  paid  to  a  mere 
usurper,"  or  to  one  against  whom  a  judgment  of  ouater  has 
been  pronounced.*^ 

§  226.  Foregoing  rule  not  followed  by  certain  courts. 
—The  soundness  of  the  above  rule  is  disputed  by  some 
courts  and  jurists.  '  In  a  note  to  Andrews  va  Porttand."  the 
editor  commenting  on  the  cases  quoted  in  the  preceding  sec- 
tion observes :  "These  decisions  have  been  placed  partly  upon 
the  ground  that  the  officer  de  jure  had  no  property  rights  in 
the  office,  and  partly  upon  the  ground  that  his  right  to  the 


siCom'ra  of  Saline  County  vs 
Anderson  (1878),  20  Kan.  298,  27 
Am.  Rep.  171;  Bradley  v«  George- 
town (1904),  26  Ky.  Law  R.  614, 
82  8.  W.  303. 

i  4  Lawrence  vi.  Leidigh  (1807), 
S8  Kan.  676,  (SO  P.  889;  also  caaes 
quoted  under  sec.  446.  But  see 
George  vs  Tucker  (1875),  27  La. 
Ann.  67;  also  post,  sec.  228. 

"People  v«  Brennan  (1865),  1 
Abb.  Pr.   (N.  8.)    (N.  Y.)  184. 

« •Warden  vs  Bayfield  County 
(1804),  87  Wis.  181,  58  N.  W.  248; 
Kempster  vs  Milwaukee  (1897), 
B7  Wis.  343,  72  N.  W.  743;  Uraen 


v«  St.  Paul  (1001),  83  Minn.  473, 
86  N.  W.  459. 

iTScott  va  Crump  (1895),  106 
Mich.  288,  64  N.  W.  I,  58  Am.  St. 
R.  478;  M'Veany  vs  New  York 
(1880),  80  N.  Y.  185,  36  Am. 
Rep.  600;  People  va  Brennan 
(1866),  30  How.  Pr.  (N.  Y.),  417; 
Fylpaa  vs  Brown  County  (1805), 
6  S.  Dak.  6.-M,  62  N.  W.  062; 
Wayne  County  vs  Benoit  (1870  V 
20  Mich.  170,  4  Am.  Rep.  383: 
Michel  va  New  Orleans  (1880),  32 
La.  Ann.  1094. 

<i(1887),  10  Am.  St.  R.  p.  284. 
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.-Inry  or  emolumont.  of  hi.  office  wm  not  dependent  upon 
the  office,  but  upon  the  .ctu.l  performance  of  h«  wrvice. 
«.  .  pubhc  offici.1 ;  .nd  further,  th.t  while  there  wa.  «n  officer 
de  facto  in  actual  po.«eMion  of  the  office,  the  disbuming  offi- 
cer, were  not  entitled  to  con.ider  the  ,,,u-,tio„  of  who  ought  to 
be  in  .uch  po«es8ion,  nor  to  qucti..,,  tl.o  title  in  anj  other 
way  thar  by  •  proceeding  in  quo  warranto.     It  i.  believed 
that  none  of  the«,  ground,  are  well  taken,  and  most  court, 
which  yet  maintain  the  general  rule  have  .ub.tantially  admit- 
ted  in  .ubwjquent  caw.  that  the  ground,  for  it  did  not  in  fact 
oxi.t         .    .    If  it  i,  t^^^  „  ^y^^  ^  admitted,  that  an 
officer  de  jure,  though  he  perform,  none  of  the  dutie.  of  the 
office,  may  ma.nUin  an  action  ag«in.t  the  officer  de  facto  for 
fee.  or  Mlary  actually  collected  by  him.  or  againat  the  city 
or  county  for  «lary  accniing  during  the  incumbency  of  the 

that  the  officer  de  jure  ha.  «,me  property  right,  in  the  emolu- 
ment, of  the  office,  and  that  the.e  rights  are  not  dependent 
"pon  hi.  performance  of  ite  duties,  but  upon  hi.  title  to  the 
office,  and  It ..  difficult  to  understand  how  the  wrongful  pay- 
inent  of  hi.  .alary  to  a  por«.n  not  entitled  to  receive  it  can 
m  any  rcpect,  impair  bin  right  to  recover  it,  a.  though  no 
payment  whatever  had  been  made." 

^  f/;  .^"!  '"bject-Acting  upon  these  principles,  it 
was  held  .n  California,  in  Dorse,,  ,-*  Smith."-  that  the  pay- 
".ent  of  the.«.l«ry  to  one  in  possession  of  the  office  without 
title  will  not  prevent  the  or  having  the  title  from  recover- 
ing the  same  This  case  is  a.lversely  criticized  by  Campbell. 
<.  J.,  in  \\ayne  County  vs  HenoU!^-  ^vhere  the  learn3d 
Chief  Justice  says:     "This  authority  is  based  entirely  upon 

«•(.««).  as  C.1.2,.  "nS-O,,  20  i«eh.   ,70.  4  Anu 

B.  382. 


t: 
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New  York  ecMt  which  are  not  Uw  in  the  latter  state,  and 
which  were  made  in  diirugard  of  the  previous  decision  in 
Conner's  c(M«."  It  has  no  reasoning  of  its  own  and  doci* 
not  seem  warranted  b^  principle."  However,  Doruy  v$ 
Smith  was  quot«>d  with  approval  and  followed  in  several 
other  cases.*'  But  the  California  doctrine  has  recently  been 
altered  by  statute,  and  now  the  payment  of  salary  to  one 
holding  the  certificate  of  election  exonerates  from  further 
payment  to  the  de  jure  officer.'* 

In  other  States,  however,  the  rule  formerly  in  vogue  in 
California  is  still  maintained.  Thus,  in  Tanner  vs  Ed- 
wards** it  was  held  that  a  State  officer  is  entitled  to  his 
salary  for  a  portion  of  the  term  of  office  for  which  he  was 
appointed  and  commissioned,  and  for  which  he  had  duly 
qualified,  though  during  such  portion  of  the  term  he  had 
not  personally  assumed  charge  of  the  office,  and  componsntion 
for  such  time  had  been  paid  the  de  facto  incumbent,  i'lio 
court  remarked,  that  "if  the  disburHing  officer  of  a  State  or 
municipality  wrongfully  pays  the  salary  annexed  to  a  publie 
office  to  a  de  facto  officer,  he  does  so  at  his  peril,  he  having 
no  right  to  assume  that  such  salary  belongs  to  any  one  except 
the  person  who  holds  the  legal  title." 

So  in  Rasmuasen  va  Com'ra  of  Carbon  County"  it  is 
broadly  stated  that  payment  made  by  a  county  to  a  de  facto 
officer,  is  no  defense  to  an  action  brought  by  a  de  jure  officer 
for  the  salary  of  an  office  to  which  he  has  been  declared  legally 


»«5  N.  V.  285. 

liStratton  vt  Oulton  (186S),  28 
C«l.  44;  People  vi  Potter  (18M), 
03  Cal.  127;  Carroll  vs  Sienben- 
thaler  (1869).  37  Cal.  103. 

oMerkley  vt  Williams  (1006),  3 
Cal.  App.  268,  84  P.  lOlS;  Wilson 
vs  Fisher  (1903),  140  Cal.  188,  73 
P.    880;    An<ler«on    vs    Browning 


(1903),  140  Cal.  222,  73  P.  086. 
See  further  as  to  scope  of  statute, 
Bledsoe  vs  Colgan  (1902),  138  Cal. 
34,  70  P.  924. 

*«(190«),  31  Utah,  80,  86  P. 
769. 

»s(1800),  8  Wyo.  277,  M  P. 
1008. 
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ontitled  from  the  oommencement  of  the  tenn."  But  in  the 
•ame  o«m  it  it  tlao  held  that  where,  after  having  been  legally 
declared  entitlwi  to  the  office,  and  no  opposition  ii  made  to 
hii  taking  the  office,  the  de  jure  officer  neglecta  to  qualify  by 
giving  the  required  bond  within  a  reawnable  time,  although 
he  may  have  taken  the  oath  of  office,  he  can  not  recover  the 
•alary  of  the  office  for  the  period  of  such  neglect  when  the 
Mlary  hat  been  paid  to  the  de  facto  officer  who  actually  per- 
formed the  duties  of  the  office  during  auch  period.*' 

S  228.  Injunction  ■ometime*  granted  to  restrain  psy. 
ment  of  lalaxy  to  de  facto  incumbent  pending  contest 
of  title.— It  hoa  been  held  that  pending  conteat  of  title,  an 
injunction  may  be  obtained  at  the  auit  of  one  claiming  the 
office  de  jure,  to  restrain  the  payment  of  the  official  fees  or 
•alary  to  a  de  facto  incumbent.'*    The  reascm  given  by  tho 
court  in  that  case  was,  that  the  Sute  having  instituted  pro- 
oeedings  to  oust  the  intruder  from  the  c^ce  and  to  install 
the  claimant  therein,  there  was  no  good  reason  why  the  claim- 
ant should  not  have  taken  all  necessary  steps  to  pursue  his 
rights  to  the  fees  of  the  office  to  which  he  had  the  legal  title. 
The  State  was  interested  in  seeing  that  no  one  should  intrude 
into  a  public  office,  but  it  had  no  interest  in  the  fees  of  the 
office.     Though  this  doctrine  is  undoubtedly  opposed  to  the 
preponderance  of  authority,"'  yet  in  New  York  it  was  held 

>«8m  likewlM,  BIydenburgh  n 
Com'n  Carbon  County  (1899),  t 
Wyo.  SOS,  66  P.  1106;  Kendall  r» 
Raybauld  (1896),  13  Utah.  226,  44 
P.  1084;  Memphis  v«  Woodward 
(1873),  12  Heiik.  (Tenn.)  499,  27 
Am.  Rep.  760;  Andrews  vs  Port- 
land (1887),  79  Me.  484,  10  Am. 
St.  R.  880,  10  A.  468;  SUte  n 


Ckrr  (1891),  129  Ind.  44,  28  N.  E. 
88,  28  Am.  St.  R.  168,  IS  L.RJI. 
177. 

<7RasmuMen  r»  Com'ra  of  Car- 
bon County  (1899),  8  Wyo.  277, 
56  P.  1098. 

•  •George  ts  Tucker  (1876).  27 
La.  Ann.  67. 

•  ••Lawrence  vs  Leidigh  (1897). 


i 
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that  even  a  corporation  may  obtain  an  injunction  to  restrain 
its  disbursing  officers  frtp  paying  salary  under  similar  cii^ 
cumstances.^' 

In  some  States,,  also,  there  are  statutory  provisions  fox^ 
bidding  the  payment  of  salary  to  public  officers  while  their 
title  is  being  litigated.**' 

But,  notwithstanding  such  legislation,  it  has  been  held  that 
a  de  facto  officer  would  be  entitled  to  receive  the  necessary 
expenses  incident  to  the  discharge  of  the  duties  of  the  office, 
that  is,  the  expenses  incurred  in  earning  the  fees  and  emolu- 
ments received,  as  those  would  belong  to  him  even  as  against 
the  officer  de  jure." 

§  229.  De  jure  officer  may  recover  salary  from  de 
facto  officer. — Again  although,  as  we  have  seen,  the  great 
preponderance  of  authority  holds  that  a  de  jure  officer  can- 
not recover  from  a' public  body  salary  bona  fide  paid  to  a 
de  facto  officer,  this  does  not  impair  his  right  to  recover  the 
same  from  the  person  who  unlawfully  received  it.  As  be- 
tween the  officer  de  jure  and  the  officer  de  facto,  the  latter  is 
a  mere  intruder  who  is  responsible  to  the  former  for  the 
damages  resulting  to  him  from  the  intrusion.'"     The  Su- 


58  Kan.  676,  60  P.  889,  and  eases 
cited  under  sees.  225,  446.  S<!« 
also  and  compare  Keating  vs  Fitoh 
(1895).  14  Misc.  (N.  Y.)  128,  36 
N.  Y.  8.  641 ;  Henderson  vs  Glynn 
(1892),  2  Col.  App.  303,  30  P.  265. 

i*Xew  York  vs  Flagg  (1858),  6 
Abb.  Pr.  (N.  Y.)  296. 

40ldaho  Rev.  Stat.  (1887),  |  380; 
Cal.  Polit.  Code  (1887)  g  936,  but 
see  new  amendment  of  1891. 

«iHavird  vs  Boise  County 
Com'rs  (1890),  2  Idaho.  687,  s.  c. 
sub  nom.  In  re  Havird,  24  P.  642. 


«*Nicho]s  vs  McLean  (1886),  101 
N.  Y.  626,  6  N.  E.  S47,  64  Am.  Rep. 
730;  Terhune  vs  New  Yorlc  (1882), 
88  N.  Y.  247;  Dolan  vs  New  Yorle 
(1877),  68  N.  Y.  274,  23  Am.  Rep. 
!68;  Piatt  vs  Stout  (1862),  14  Abb. 
Pr.  (N.  Y.)  178;  United  States 
vs  Addison  (1867),  6  Wall.  (U. 
S.)  291,  18  L.  ed.  919;  Mayfleld  vs 
Moore  (1870),  63  III.  428,  5  Am. 
Rep.  62;  Hunter  vs  Chandler 
(1870),  46  Mo.  452;  SUte  n  CUfk 
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owes  Its  ongm  to  the  con.n.on  law,  okerves:  "On  the  basis 
of  a  sound  public  polio,  the  pnnciple  contends  itse  fi 
th    reason  that  one  would  be  less  liable  to  usurp  or  won" 
fu%  retam  a  public  office,  and  defeat  the  will  of  the  pe  pfe 
or  the  appointing  power,  if  no  benefit,  but  a  loss,  would'Z 
from  such  wrongful  retention  or  usurpation  of  an     ffi 
The  quesnon  has  frequently  been  before  the  courts  of  d^ 
<l.fferent  States  and  of  the  United  States,  and  the  Le 

«s  shoux  by  the  op.n.ons  of  the  judges  in  different  States 

law,  uitiiout  reference  to  any  statute""     Ar.^  ,-f   • 
<;an.  held  that  failure  to  quaHf,  on  the  part  o     he  rll.S 
;::;r;;""  not  defeat  his  right  to  rLver  agailfu!^ 

^«t  in  Sluhr  vs  Curran*^  it  was  held  by  a  divided  court 
that  a  de  jure  officer  could  not  recover  fronf  a  de  facto  offi  e r 
who  held   ,n  good  faith.     Beasley,   C  J.,   however,  t 


(1873),  52  Mo.  508;  Stoddard  vs 
Williams  (1884),  65  Cal.  472.  4  P. 
452;  Chubbuck  vg  Wilson   (1907) 
'"J^t!;  '«2.  90  F.  524;  Coughlin 
vsMcElroy   (1902),  74  Conn.  397. 
«>  A.   1025.  92  Am.   St.   R.  224- 
Kenn   vs  Beeler    (1902),  U  Kan 
«7.e7  P.  461;  Douglass  v.  State 
(1869).  31   Ind.  429;   Glascock  vs 
Lyons   (1863).  20  Ind.  1,  83  Am 
D«*.     299;     Sigur     vs     Crenshaw 
(1865),   10  La.  Ann.  297;   People 
y»  Miller   (1872).  24  Mich.  458.  0 
'^3>.  Rep.   131;   Wayne  County  vs 
Benoit  (1870).20Mich.  176.  4Am 
Rep.  382:  Bier  vs  Gorrell   (1887) 
30  W.  V«.  95.  3  S.  E.  30.  8  Am.  St.' 
«•  17;  Chowning  vs  Roger  (1885), 
De   Facto— 21. 


2  Tex.  Civ.  App.  650.  9  Am  4 
Eng.  Corp.  Cas.  91;  Sandoval  v, 
Albright  (N.  Mex.,  1908),  03  P 
717. 

*»Kreitz  vs  Bchrensmever 
(1894).  149  III.  496.  36  N.  E  983 
24^L.R.A.  59.  affirming  52  III.  App.' 

"Booker  vs  Donohoe  (1807),  95 

Va.  359,  28  S.E.  584;  Philadelphia 
vs  Rmk  (1880),  1  Sad.  (Pa.)  .390. 
2  A.  505;  Kreitz  vs  Behrensmeyer 
(1894),  149  III.  496,36  N.  E  983 
24  L.R.A.  59;  but  see  contra.  Hub-' 
bard  vs  Crawford  (1878),  19  Kan 
570. 

"(1882).  44   N.  .1.   L.   181.  43 
Am.  Rep.  353.    See  also  sec.  237. 
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forcible  dissenting  judgment  said :  "With  regard  to  the  Amer- 
ican cases,  I  can  say,  after  an  extended  research,  that  not  one 
of  them  that  has  come  to  my  attention,  denies  the  right  of  the 
de  jure  officer  to  recover,  in  some  form,  for  an  intrusion  into 
his  office." 


§  230.  Same  subject— English  rule. — ^The  English  rule 
is  the  same  as  the  American  rule  with  respect  to  the  de  jure 
officer's  right  to  recover  from  the  officer  de  facto.  In  fact, 
as  already  intimated,  the  American  authorities  upon  this 
subject  are  generally  founded  upon  the  English  common 
law,  and  the  English  decisions.  In  Selwyn*^  it  is  said, 
"that  where  a  person  has  usurped  an  office  belonging  to  an- 
other, and  takes  the  known  and  established  fees  of  office,  an 
action  for  money  had  and  received  will  lie  at  the  suit  of  the 
party  really  entitled  to  the  office,  against  the  intruder  for 
the  recovery  of  such  fees."  Likewise  in  Arris  vs  Slxtkely,*^ 
a  head-note  reads :  "If  a  man  receive  the  profits  of  an  office 
on  pretence  of  title,  the  person  who  has  a  right  to  the  profits 
may  recover  them  by  an  action  of  indebitatus  assumpsit,  as 
for  monies  had  and  received  to  his  use."  An  action  in 
tort  for  damages  will  also  lie  at  the  suit  of  a  de  jure  officer 
against  an  intruder  for  unlawful  intrusion  of  the  office.** 
But  where  an  office  has  no  fixed  salary  or  regular  fees  attached 
to  it,  and  the  profits  derived  therefrom  consist  merely  in 
gratuities  given  voluntarily  by  *he  public  to  the  incumbent, 
no  right  of  action  exists  to  recover  the  same."* 


11 


*il  Selwyn,  N.  P.  81. 

4  •  ( 1678 ) ,  2  Mod.  260.  Also  Spry 
vs  Emperor  (1840),  6  M.  &  W. 
6.W;  fireen  v«  Hewett  (1703),  1 
Peake,  N.  P.  182;  Howard  va  Wood 
(1679).  2  liev.  245;  Craig  vs  Nor- 
folk (1075),  1  M.mI.  122.  86  Eng.  R. 
780;  Bojter  v»  Dojlsworth  (17fl8), 


6  Term.  (D.  &  E.)  681;  Cirosbie  ts 
Hurley  (1833),  1  Al.  ft  Nap.  (Ire- 
land) 431. 

«»Lawlor  va  Alton  (1873),  8  Ir. 
R.  C.  L.  160;  Arris  va  Stukoly 
(1678),  2  Mod.  260. 

lOBoyter  vs  Dodsworth   (1796), 


if 


»231]  lIUHISiSTOOFncLHailiKv.  as, 

8  231   Amount  recovembte  from  the  de  fact,  offlcer 
-Where  the™  ..  .  feed  ..ler,  ^^  u,  the  oCZ 

L*;hrt:r.,:;;— ;riJt.tr 
re-e:r.l--:--•i^^^::^■ 
.0.  change  mr  Z^ZZfir"''  '°'''''  "^  ^» 

invoked  in  the  „fflci.fd„,t™      ^  ""°""'  °'  '''»' 

n*™,.   .k     ™°™""'""«»-    "'ere  ere  sinecnpe  or  honorary 

L  Its  "t^^  '-r^  ""■'  --^'''° '"« 

in  th«  n..,        T;  "^  '"^  '°  t''*  «°«  case  as  well  as 

ve««7,  and  as  a  stranger  to  him  in  all  respects."  " 
-But  where  the  compensation  attached  tn  th.  ««     j 

pro.-  Of  .he  o«ee,  the.  iX^^^^^LZ  Z 
necessary  expenses  in  earning  them."  '  * 


JTern,.  (D.  4  E.)  681;  Spry  v. 
Emperor  (1840).  6  M.  &  W.  639. 
851.  ' 

"People  Ta  Miller    (1872),  S4 

M.ch.  468.  9  Am.  Rep.  131;  United 
^Utei  va  Addiaon  (1887),  6  Wall 

<t;.S.)2»l.,8L.ed.919;Fer". 


2;;"*'  ''?f ).  W  K.B.  67.  67  P. 
461;  Croabiey,  Hurley  (1833).! 
-*J-  *  Nap.   (Ir.)  431. 

•«Per  Campbell,  J.  i„  Peop^  „ 
Mnier  (1872),  24  Mich.  468,  9  Am. 

"Bier  va  Gorrell  (1887),  30  W. 
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But  under  no  other  circumstances  will  an  intruder  be  per 
mitted  to  retain  a  portion  of  the  emoluments.  He  cannot 
reap  a  benefit  from  his  wrong.'* 


f 


§  232.  Same  subject— Assumpsit  or  tort — ^It  seems 
that  the  measure  of  damages  is  generally  the  same,  whether 
the  action  against  the  intruder  is  founded  on  assumpsit  or 
tort.  In  the  latter  case,  the  court  or  jury  in  assessing  the 
damages  will  be  guided  by  the  amount  of  actual  loss  that 
resulted  to  the  plaintiff  by  reason  of  the  intrusion,  which 
will  be  the  entire  salary  where  a  fixed  salary  is  affixed  to  the 
office,  but  only  the  net  profits  of  the  office  where  the  emolu- 
ments consist  of  fees-'''' 

Sometimes,  however,  a  person  has  no  choice  between  the 
two  kinds  of  action,  but  his  only  remedy  is  in  tort.  Espe- 
cially is  this  so,  when  it  is  sought  to  recover  from  the  intruder 
salary  or  fees  not  actually  received  by  him.  Thus,  in  Law- 
lor  v8  Alton,'^''  the  defendant,  who  had  been  illegally  elected 
to  the  office  of  surgeon  of  a  County  Infirmary,  entered  into 
the  office,  and,  though  cautioned,  kept  out  the  plaintiff,  who 


Va.  90,  3  S.  E.  30,  8  Am.  St.  R. 
17;  Chowning  ts  Roger  (1885),  2 
Tex.  Civ.  App.  650,  0  Am.  &  Eng. 
Corp.  Cu.  91;  Havird  vs 
€om'rt  of  Roise  County  (1890), 
2  Idaho,  687,  s.  c.  sub.  nom.  In  re 
Havird,  24  P.  542;  Atchison  vs 
Lucas  (1885),  83  Ky.  451;  Kreitz 
vs  Rfhrensmeyer  (1804),  149  III. 
406,  36  N.  E.  083;  affirming  52 
III.  App.  291;  Mayfield  vs  Moore 
(1870),  53  111.  428,  5  Am.  Rep.  52; 
Sandoval  vs  Albright  (N.  Mez. 
1908),  93  P.  717:  Arris  vs  Stukelv 
(1678),  2  Mod.  260.  Hut  see  con- 
tra, Douglass  vs  SUte  (I860),  31 
Tnd.  429. 


iiWenner  vs  Smith  (1886),  4 
Utah,  238,  9  P.  203;  Glascock  \i 
Lyons  (1803),  20  Ind.  1,  83  Am. 
Dec.  209;  Douglass  vs  State  (1869), 

31  Ind.  429;  Crosbie  vs  Hurley 
(1833),  1  Al.  &  Kap.  (Ir.)  431. 

ssDolan  vs  New  York  (1877), 
68  N.  Y.  274,  23  Am.  Rep.  108; 
People  vs  Nolan  (1886),  101  N.  V. 
530.  5  N.  E.  446,  affirming  (1884) 

32  Hun,  612;  Nichols  vs  McT^an 
(1886),  101  N.  Y.  526,  6  N.  E  347, 
54  Am.  Rep.  730;  Wayne  County 
vs  Benoit  (1870),  20  Mich.  170.  4 
Am.  Rep.  382;  Rule  vs  Tait(188S). 
38  Kan.  765.  18  P.  160. 

««(1873),  8  Ir.  R.  C.  L.  100. 
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^,  the  fiating  of  which  the  plaintiff,  as  a  rate-payer  op- 

then  be  fiated,  he  would  abide  by  such  order  as  to  the  dis- 

oTa^rtVr'""'"'  ''  ^^  '''  -«  ^^-''^  •-  -<i-^^ 
or  after  the  hearing  of  quo  warranto  proceedings  then  pe^d- 

-g  agaanst  h.m.     Later  on,  the  defendant  beifg  ouLrby 

such  proceedings,  the  plaintiff  took  possession  of  the  offi^' 

and  at  the  Summer  Assizes  the  Grand  Jury  presented  a  fut' 

ther  sum  of  £47  to  be  paid  to  him  for  his  VJly^y  JZ 

as  surgeon.     The  defendant  opposed  the  fiating  of  thrl.^ 

sentment,  and  claimed  so  much  of  the  sum  of^m  L  „pr^ 

^ :  ;u7wr  t^ha^r  ^^^^  t  ''-  ^-^  ^^^ 

not  discharged  the  duties  of  the  office  during  that  ^c^ 
^ich  according  to  the  statute,  precluded  him  from  r^o^.' 
mg  salar,  from  the  county."  Subsequently,  the  plXiff 
sued  the  defendant,  the  plaint  conta^g  two'.unts  ^  ^ 
tort,  c  aiming  damages  for  his  exclusion  from  office;  and  the 
er  for  money  had  and  received  by  the  defenda  t  to  th 

^  tod  for  the  decision  of  the  court,  the  questions  submitted 
being.-First,  whether  the  plaintiff  was  entitled  to  recover 
r  t  :^t"^-*  *^«  «-  of  m  which  the  plaintiff  wIh 
have  obtained  at  the  Spring  Assizes,  1872,  if  he  had  been  in 
occupation  of  the  office,  but  which  the  defendant  had  received 
under  the  cii^umstances  above  mentioned;  and,  secoTd^ 
5 '6  4  7  Wm.  IV,  c.  116,  ».  8«. 
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whether  the  plaintiff  was  entitled  to  the  further  half-year's 
salar)  of  £47,  which  he  would  have  obtained  at  the  Summer 
Assizes,  1872,  if  he  had  previously  discharged  the  duties  of 
surgeon,  or  to  any  and  what  other  sum  under  the  ciroumr 
stances  above  stated. 

On  behalf  of  the  defendant,  it  was  contended  that  the  plain- 
tiff could  not  succeed  on  the  count  for  money  had  and 
received,  because,  as  the  money  which  the  defendant  had  re- 
ceived could  not  have  been  obtained  by  the  plaintilf  by  reason 
of  the  express  statutory  pri^vision,  it  could  not  be  held  that 
it  was  money  received  to  his  use.  And  as  to  the  count  in 
tort,  the  argument  was  that  the  defendant  had  not  prevented 
the  plaintiff  from  exercising  his  office,  but  that  this  had  been 
done  by  the  governors  of  the  Infirmary.  It  was  held  that 
the  plaintiff  could  not  recover  upon  the  count  for  money  had 
and  received,  but  was  entitled  to  succeed  upon  the  count  in 
tort.  Whiteeide,  C.  J.,  said:  "When  the  first  presentment 
was  made  at  the  Spring  Assizes,  1872,  the  defendant  obtained 
the  money.  The  plaintiff  was  quite  willing  to  discharge  the 
duties,  but  was  prevented  by  the  defendant,  and  it  seems  a 
very  reasonable  thing  that  he  should  recover  the  sum  which 
was  then  given  to  a  person  who  was  not  entitled  to  it  At 
the  Summer  Assizes  of  the  same  year  the  plaintiff  claimed 
the  presentment,  but  the  defendant  interposed;  the  result 
was  that  neither  got  the  money.  I  can  make  no  distinction 
between  the  two  suras  of  £47-  The  question  is,  what  injury 
has  the  plaintiff  sustained  from  the  act  of  the  defendant? 
.  .  .  The  person  who  was  the  active  agent  in  the  whole 
matter,  and  for  whose  benefit  this  illegal  election  was  held, 
and  who  insisted  upon  his  supposed  right,  and  who  held  the 
office  for  ten  months,  must  bear  the  responsibility.  The 
question  is  not  what  has  the  defendant  received,  but  what  has 
the  plaintiff  lost?     If  he  had  obtained  what  he  was  legally 
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entitled  to  he  would  have  received  the  amount  of  both  Dr«- 

:ttl  '''"'"  r '-'-''''''' '-  received  th!:\:i 

18  Of  no  consequence;  the  plaintiff  has  lost  them,  and  should 
now  recover  them.  Upon  the.  grounds  we  thii  judt:^ 
should  be  given  for  the  plaintiff."  Judgment 

It  must  not,  however,  be  deduced  from  the  above  case  that 
a  person  unlawfully  excluded  from  an  office,  rnT^^^ 
recover  unpaid  salary  from  the  intruder  b,  suing' W^L 
^.     There  the  statute  prevented  the  de  j^re  officer  from 

predecessor,  but  the  reverse  is  generally  the  rule;  and,  there- 
for., the  mtruder  is  usually  liable  only  for  sal  ry  a^tuX 

aZi  \T     ^'"'  "  "°  ^'''•--  --'  <^-ided  unde^ 
.statute  which  provided  that  "if  the  contestant  shall  suc^." 

only  have  a  judgment  of  ouster,  but  for  damages,  not  exceed 
e*duded  therefrom,  with  costs  of  suit,"  it  was  held  to  be 
i^^^  salary,  where  there  was  no  evidence  that  he  ha^ 

toU«   ^f  *  ***  "^'^  P*"^^«^  determination  of  tftle 
!r^     r         ^°''*^  '"^^  ^^  *•»"*  *^«  ^e^^  to  recover  the 
officia   salary  is  not  affected  by  the  fact,  that  the  ser^ic^ 
for  which  It  IS  the  compensation  were  bona  fide  perfo3 

m^^  hi  rffi"'^"^^'  f' '-'-'  ^"-'^^"^  ^  '^^-^^^^ 

title  to  the  office ;  and  after  the  final  adjudication  the  person 
the  same.        And  this  is  so,  even  if  the  salary  or  fees  were 

A^irns^w^'So"  ''«'•'■  '^  :r«„trj»j  ^«>"-"p  -  How 
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earned  by  the  usurper  while  put  in  posflession  of  the  office 
by  the  judgment  of  a  court  of  competent  jurisdiction,  if 
such  judgment  turns  out  to  be  erroneous  and  is  finally 
reversed  by  an  appellate  court."  The  reason  given  is,  that 
"the  case  is  not  like  one  where  rights  acquired  at  a  judicial 
sale  are  protected.  The  court  did  not  appoint  to  office,  nor 
did  the  appellant  take  anything  on  the  faith  of  its  order. 
On  his  invocation  the  court  declared  that  he  was  already 
entitled  to  the  office,  and  sought  to  remove  the  obstruction 
to  its  enjoyment.  The  subsequent  reversal  shows  that  dec- 
laration to  have  been  a  mistaken  one — that  he  had  in  fact 
no  title,  and  its  effect  was  to  leave  the  status  of  his  adversary 
as  it  was  before  the  action  and  himself  in  no  better  condi- 
tion than  if  his  claim  to  office  had  never  been  heard  or  decided 
by  any  court.  Of  course  he  can  claim  no  advantage  by 
virtue  of  the  erroneous  judgment." 

But  in  a  Virginia  case,"*  where  the  plaintiff  had  been 
ousted  upon  quo  warranto  from  a  city  office  at  the  instance  of 
a  claimant,  who,  pending  an  appeal  by  the  former,  resigned 
his  office,  leaving  a  vacancy  which  was  filled  by  the  appoint- 
ment of  the  defendant,  who  exercised  the  office  without  objec- 
tion until  the  plaintiff  asserted  his  right  thereto  after  winning 
in  appeal,  it  was  held  that  as  the  plaintiff  had  made  no 
demand  for  the  office,  or  attempt  to  perform  its  duties,  until 
the  final  decision  in  his  favor,  when  it  was  promptly  delivered 
to  him,  he  could  not  recover  from  the  defendant  the  fees 
received  by  him  in  his  official  capacity  during  the  pendency 
of  the  appeal.     In  this  case,  however,  the  court  did  not  deny 


La.  Ann.  1185,  10  So.  172;  Currey 
VB  Wright  (1882),  77  Tenn.  (9 
Le*.)  247;  Stete  vr  McAllister 
(Tex.  Civ.  App.  1895),  31  S.  W. 
679:  Mayfleld  ts  Moore  (1870),  53 
111.  428,  5  Am.  Sep.  S2. 


•  (•Kessel  ts  Zeiser  (1886),  102 
X.  Y.  114,  6  N.  E.  574,  55  Am.  R. 
769. 

«>Nicholl8  TS  Branliam  (1888), 
84  Va.  923,  6  S.  E.  469 
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oZ~^lrf    "■■;  "  *"  "«  '"*  >"•  «""^  into  « 
i„.T,n«  K  '         "*  °^  °°  assistance  to  him  in  an 

.  not  a  queshon  of  intention,  but  a  quention  of  legal  tUle  t 
the  sum  in  diRnnfo "  «„-i    i  •      ,  *>         ®  ^"^ 

n»«l  .,  the  X"    "■L    V  r '"'  «.n,p»„„,i„„  „. 

8  235.  Clear  tiU.  miw  be  Aown  by  officer  de  iu« 

ae  jure  to  the  compensation  of  the  office  depend* 


"See  also  LuCTrne  County  ti 
Trimmer  (1880),  Off  p,.  st.  97 

"Mayfleld  vs  Moore  (1870),  S3 
"I-  428.  6  Am.  Rep.  52. 

"Andrew..  J..  i„  D<,,a„  „  j^^^ 

York  (1877).  68  N.Y.  274.  23  Am. 


R.  168;  Petit  vs  Rousseau  (I860), 
15  L«.  Ann.  2.3J);  Comstock  v» 
Grand  Rapid,  „87,„.  40  Miol.. 
397;  People  vs  Potter  n8S.3t  CS 
Cal.  127.    But  see  ante,  sec.  229 
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upon  the  validity  of  his  title,  it  follows  that  he  ia  bound  to 
prove  a  clear  legal  title  in  order  to  succeed  in  an  action  for 
the  recovery  of  salary,  either  from  the  State  or  municipality, 
or  from  the  intruder.  This  rule  is  aptly  expressed  in  a 
Nebraska  case,"'  where  it  is  said:  "Another  proposition, 
which  we  regard  as  well  settled  by  authority,  is  that  the  plain- 
tiff below  must  recover  upon  the  strength  of  his  own  title  to 
the  office,  and  not  on  Aecc-unt  of  any  defect  in  that  of  his  ad- 
versary. To  state  the  same  proposition  differently,  the  fact 
that  plaintiff  in  error  may  have  been  a  do  facto  officer  merely 
will  not  avail  the  defendant  in  error  in  this  action,  unless  the 
latter  was  the  de  jure  officer."  "  Hence,  where  the  de  jure 
officer's  title  is  in  dispute,  his  right  to  the  office  must  be 
judicially  determined  in  a  proper  proceeding,  before  an 
action  for  the  salary  can  be  successfully  maintained  by  him.*^ 
But  a  different  rule  obtains  in  England,  where  the  official 
title  may  be  tried  collaterally  in  an  action  for  the  recovery  of 
salary.  This  subject,  however,  is  treated  elsewhere  under 
the  heading  of  collateral  attacks  on  de  facto  officers.^' 

§  236.  De  facto  officer  cannot  recover  salary. — Upon 
the  principle  explained  in  the  preceding  section,  that  an  offi- 
cer suing  for  salary  must  show  a  clear  legal  title,  it  is  mani- 
fest that  an  officer  de  facto  cannot  recover  the  compensation 


(•Richard*  n  McMillin  (1803), 
30  Neb.  362,  54  N.  W.  560. 

••McMillin  vs  Richards  (1805), 
45  Neb.  786.  64  N.  W.  242. 

•7Hagan  vs  Brooklyn  (1801), 
128  N.  Y.  643,  27  N.  E.  205;  Mc- 
ManuB  vs  Brooklyn  (1880),  6  N. 
Y.  8.  424 ;  Meredith  vs  Sacramento 
County  (1875),  50  Cal.  433;  Carroll 
vs  Sienbenthaler(  1860)37  Cal.  103; 
Oorley  vs  Louiaville    (1000),   108 


Ky.  780,  55  S.  W.  886;  Wagner  vs 
Louisville  (Ky.  1000),  117  S.  W. 
283;  Stone  vs  Canfleld  (Ky.  1000), 
55  S.  W.  024;  Selby  vs  Portland 
(1886),  14  Or.  243,  12  P.  377,  58 
Am.  Rep.  307 ;  Dickerson  vs  Butler 
(1887),  27  Mo.  App.  0;  Lee  vs  Wil- 
mington (1805),  1  Mary.  (Del.) 
66,  40  A.  603. 

•  •See  post,  sec.  433. 
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annexed  to  an  office,  and  such  is  the  rule  almost  universallj 
recognized."  This  declaration  may  seem  almost  superfluous 
after  all  that  has  been  said  in  the  foregoing  pages.  "While," 
Mys  a  learned  judge,  "the  acts  of  an  officer  de  facto  are  valid, 
«o  far  as  they  concern  the  public  or  the  righto  of  third  persons 
who  are  interested  in  the  things  done,  and  his  title  to  the  office 
cannot  be  inquired  into  collaterally,  yet  when  he  sues  in  his 
o^vn  right,  to  recover  fees  which  he  claims  are  due  to  him 
personally,  by  virtue  of  his  office,  his  title  to  the  office  may  be 
put  in  issue;  and,  to  recover,  he  must  show  that  he  is  an  offi- 
cer de  jure.  In  such  a  suit,  no  rights  of  the  public  or  of 
third  persons  are  concerned.  The  question  of  title  to  the 
office  is  directly  raised;  and  he  can  recover  no  benefit  to  him- 


"Ruiikle     vi     United     SUtet 
(1884),  IB  Ct.  CI.  370,4  386;  Ro- 
mero va  United  States  (1880),  24 
Ct.  CI.  331,  S  L.R.A.  60;  Pack  vt 
United  States   (1006),  41  Ct.  CI. 
414j  People  vs  Hopson   (184S),  1 
Den.   (K.  Y.)   574;  New  York  vs 
Flagg  (1858),  6  Abb.  Pr.  296;  Peo- 
ple Ts  Tieman    (1860),  30  Barb. 
(N.  Y.)  103,  8  Abb.  Pr.  350;  Dolan 
▼s   New  York    (1877),  68  N.   Y. 
274,  23  Am.  Rep.  168,  quoted  ap- 
provingly   in    People    vs    Howe 
(1004),  177  N.  Y.  400,  60  N.  B. 
1114,    06    L.R.A.   664;    People   vs 
Potter  (1883),  63  Cal.  127;  Burke 
vs  Edgar  (1886),  67  Cal.  182,  7  P. 
488;   Phelon  vs  Orenvilie    (1886), 
140  Mass.  386,  5  N.  E.  260;  Christ- 
Ian  vs  Gibbs  (1876),  63  Miss.  314. 
Matthews      vs      Copiah      County 
(1876),  63  Miss.  715,  24  Am.  R. 
716;  Vicksbuig  vs  Groome   (Miss. 
1808),  24  So.  306;  Sheridan  vs  St. 
Louis   (1004),  183  Mo.  26,  81   8. 
W.  1082;  McCue  vs  Wapello  Coun- 
ty (1881),  56  Iowa,  608,  10  N.  W. 


248,  41   Am.  Rep.  134;    Samis  vs 
King  ( 1873) ,  40  Conn.  208 ;  Meagh- 
er  vs  Storey  County  ( 1860) ,  5  Nev. 
244;   State  vs  Newark    (1808),  8 
Ohio  S.  A  C.  PI.  Dec.  344,  6  Ohio 
(N.    P.)    623;    Dillon    vs    Myers 
(1844),   Bright    (Pa.)    426;    Cobb 
vs  Hammock  (1007),  82  Ark.  684, 
102  S.  W.  382;  Stephens  vs  Camp- 
bell (1900),  67  Ark.  484,  65  8.  W. 
856;  Eubank  vs  Montgomery  Coun- 
ty (1807),  32  Ky.  Uw  R.  01,  106 
8.    W.   418;    Yorks    ts    St    Paul 
(1805),  62  Minn.  260,  64  N.  W. 
666;    Home    Ins.   Co.   vs   Tierney 
(1803),  47  III.  App.  600;  Stott  vs 
Chicago  (1003),  2at  III.  281,  68  N. 
E.  736;  Allen  vs  McNeel  (1817),  1 
Mill.  (S.  C.)  220;  Garfield  Tp.  vs 
Crocker  (1901),  63  Kan.  272,  65  P. 
273;    Meehan    vs    Freeholders    of 
Hudson  County  (1844),  46  N.  J.  L. 
276,  60  Am.   Rep.  421;    Blore   vs 
Board  of  Freeholders  (1900),  64  N. 
J.  L.  262,  45  A.  633,  81  Am.  St.  & 
49S. 
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■elf  from  an  office  be  holdi  de  facto  only."  ***  Thut,  ■  per- 
ron who  has  been  appointed  to  and  baa  accepted  an  office  to 
which  he  ia  inpligible,  is  not  entitled  to  maintain  an  aotioB 
for  the  salary  of  auch  office.^**  So  where  a  statute  providw 
that  an  officer  shall  be  appointed  in  a  certain  way,  if  auob 
officer  be  appointed  in  a  way  different  from  that  provided  by 
statute,  be  cannot  recover  for  bis  services  as  an  officer  do 
facto.' '  So  where  an  officer  fails  to  give  bond  or  take  the 
oath,  as  required  by  law,  be  is  not  entitled  to  recover  the 
official  salary.'* 

§  237.  Conflicting  doctrine  m  to  right  of  officer  de 
facto  to  recover  salary .—  There  are  a  few  cases,  however, 
which  acknowledge  in  the  de  facto  officer  the  right  to  recover 
the  official  salary,  as  against  the  8t«te  or  the  public  corpora- 
tion responsible  for  the  same.  Thus,  in  Alabama  and  in 
Missouri,  the  courts  have  held  that  a  person  who  has  a  prima 
facie  title  to  an  office,  is  entitled  to  its  emoluments,  and  may 
enforce  the  payment  thereof  by  legal  proceedings."  But 
if  such  officer  loses  his  prima  facie  title,  auoh  as  by  surren- 
dering possession,  he  cannot  recover  afterwards.'*  Besidcii, 
the  right  of  the  officer  de  facto  to  be  paid  the  official  compensa- 
tion from  the  State  or  public  body,  will  not  interfere  with  tho 


•••Colburn,  J.,  in  Dolliver  vt 
P«rk«    (1884).   136  Mai*.  499. 

foSUte  VII  Newark  (1898).  8 
Ohio  S.  ft  C.  PI.  Dec.  344,  6  Ohio(N. 
P.)  523;  Vicksburg  vg  Groome 
(Misi.  1898).  24  So.  306. 

nPhelon  vs  Grenville  (1886), 
140  Mass.  386.  S  N.  R.  269. 

TJCom.  \%  Slifer  (1855),  25  Pa. 
St.  (1  Casey)  23,  64  Am.  Dec. 
680;  Philadelphia  vs  Given(1860), 
60  Pa.  St.  136;  Riddle  vs  Bedford 
(1821),7S.  4  R.  (Pa.,  388;  Stflte 


vs  Sohram  (1901),  82  Minn.  420, 
85  X.  W.  155.  But  see  Houston 
vs  Estes  (1904),  35  Tex.  Civ.  App. 
00,  79  S.  W.  848. 

'iReynoIds  ts  McWilliam* 
(1873)  49  Ala.  552;  Rtute  vs  .Tohn 
(18a3),  81  Mo.  13;  SUte  vs  Clark 
(1873).  52  Mo.  508;  SUte  vs  Drap- 
er (1871),  48  Mo.  213.  But  see 
Sheridan  vs  St.  Louis  (1904),  183 
Mo.  25,  81  S.  W.  1082 

'«Dickerson  vt  Butler  (1837), 
27  Mo.  App.  9. 
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ri^t  of  «;tlon  of  the  de  jure  officer  to  wcover  tl.e  .am.  from 

In  New  Jerwjr,  it  i,  dccl.rcd  that  one  who  becon.es  « 
pubho  officer  de  facto,  withm.t  di.hone.ty  or  fraud  on  hi. 
part,  and  renden  the  wrvice.  required  of  .uch  public  offi- 
oar,  acquire,  a.  .g.in.t  the  ,  Uic  and  the  do  jure  officer  a« 
indefea..ble  right  to  the  .alary  and  fee.  accruing  during  hi« 
po.«»..on  T.  But  thi.  rule  will  not  be  applied  in  favor  of 
one  who,  by  force,  retain.  iK)«.e«»ion  of  a  public  office  after 
the  expiration  of  hi.  term,  again8t  the  lawful  demand  of  hi. 
legally  appointed  succe..or;  "  nor  in  favor  of  one  who  ha. 
intruded  into  a  public  office  by  force  and  fraud." 

So  in  Colorado,  it  wa.  held  that  a  de  facto  officer  could 
maintain  mandamus  against  the  State  auditor  to  compel  the 
payment  of  the  salary  incident  to  the  office,  notwithstanding 
the  fact  that  hi.  election  wa.  contested  in  a  pending  action  " 
Likewise  in  Idaho,  it  wa.  hold  that  the  right  to  com,«n- 
sation  being  an  incident  to  the  rervice.  rendered  and  not  to 
the  office,  the  incumbent  of  an  office,  though  only  an  officer 
de  facto,  1.  alone  entitled  to  compensation  for  the  services 
performed  by  him."     Such  a  broad  holding,  however,  was 
not  necewary  for  Uie  decision  of  the  case,  a.  the  question 
involved  wu  .imply  whether  a  county  could  be  compelled 
to  pay  a  second  time,  salary  already  bona  fide  paid  to  a  de 
faoto  officer. 


'1  i 

m  1 

1    r 
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"State  v.  CTark  (1873),  52  Mo. 
008. 

'•Erwin  n  Jenej  City  (1897), 
M  N.  J.  L.  141,  37  A.  732.  M  Am. 
St.  R.  584;  Stuhr  vi  Curran 
(1888),  44  N.  J.  L.  181,  43  Am. 
Itop.  353;  Brinkerhoff  vs  Jeriey 
City  (1900),  04  N.  J,  L.  226,  46  A. 
170. 

TTBIore  T.  Board  of  Freeholder* 


(1900).  64  N.J.  L.  202.  45  A.  633 
81  Am.  St.  R.  405. 

"Meehan  vi  Freeholders  ot 
Hudson  Co.  (1844).  46  N.  J.  L. 
276.  50  Am.  R.  421. 

'•Henderson  va  Glynn  (1802), 
2  Col.  App.  303,  30  P.  265. 

••Gorman  v«  Boise  County 
Com'r.    (1877),  1   Idaho,  665. 


834 


THE  DE  FACTO  DOCTRINE. 


[§  288 


!  ■ 


§  238.  Doctrine  that  officer  de  facto  entitled  to  com- 
pensation when  there  is  no  de  jure  officer. — Certain 
courts,  while  denying  to  the  de  facto  officer  the  right  to  re- 
cover salary  when  there  is  a  de  jure  officer  entitled  to  the 
office,  have  thought  that  the  rule  should  be  different  when 
there  is  no  such  officer  in  existence.     This  doctrine  may  un- 
doubtedly be  supported  on  equitable  grounds,  since  it  seems 
unjust  that  the  public  should  benefit  by  the  services  of  an 
officer  de  facto,  and  then  be  freed  from  all  liability  to  pay 
anyone  for  such  services.     Thus,  in  Behan  v«  Davis ?^  the 
Supreme  Court  of  Arizona,  after  admitting  that  it  is  almost 
elementary  that  the  right  to  the  emoluments  of  an  office  are 
incident  to  the  title  to  the  office,  and  that  as  between  an  officer 
de  facto  and  one  de  jure,  notwithstanding  the  de  facto  officer 
may  have  performed  all  the  duties  of  the  office,  the  de  jure 
officer  is  entitled  to  the  legal  compensation,  pointed  out  that 
the  question  presented  to  them  was  however  essentially  differ- 
ent, because  in  the  case  under  their  consideration  there  was 
no  dispute  as  to  the  title  to  the  office;  no  adverse  contestant 
for  it;  there  was  no  de  jure  officer.     Therefore,  the  Court 
held  that  under  such  circumstances  the  de  facto  officer  conid 
recover  the  salary  earned  by  him  during  his  incumbency,  and 
before  the  appointment  of  a  de  jure  successor.     This  decision 
was  followed  in  a  later  case,  where  a  de  facto  officer  was  held 
entitled  to  recover,  although  the  salary  had  been  already  paid 
to  another  person,  who,  however,  was  neither  a  de  jure  nor  a 
de  facto  officer."' 


•MI898),  8  AriE.  309,  i.  e.  rab. 
nom.  Behan  vs  Board  of  Priton 
Com'n  (1892),  31  P.  S21. 

•  > Adams  ts  Direeton  of  Insane 


Asylum  (189S),  4  Aris.  327,  40  V. 
18S.  But  see  contra  Eubank  ts 
Montgomery  County  (1907),  32 
Ky.  Law.  R.  91,  lOS  S.  W.  418. 
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VnJ^^A-  ^*  ;"^J*«=*-  An  apparently  analogous  case  i„ 
England  «  that  of  Seymour  vs  Bennett  >^  There  the  princi^ 
pa.  registers  ,n  the  prerogative  office  disagreeing  about  the 
.ppomtment  of  a  clerk,  the  deputy  nominated  Ibbott,  wh 

to  £500  The  plamtiff,  who  was  one  of  the  registers,  sued 
Abbo«  for  a  recovery  of  the  fees,  on  the  ground  that  he  should 
be  allowed  only  a  small  salary,  as  an  under  officer,  and  that 
he  was  hable  to  account  to  him  and  the  other  principal  re^s 

hat  a7fbir  ^'^  T'"'-  ^^'  H-d-ke,'however,  hTld 
that  as  Abbot  was  the  officer  de  facto,  he  had  a  right  o  the 

m^^d  I'  KU  ^  'f^"^!''-  -^•'-^  -count;  and  he  dis- 
missed the  bill  against  him.  And  the  learned  Chancellor 
^marked  that  there  was  no  other  person  besides  Abbot  who 

tl  Ir"'"" :: "'''°  '^  ^"'^'^  '^-  ^--^  -^though 

th  s  smt  was  not  between  a  public  body  and  an  officer  de  facto 
yet  the  language  of  Lord  Hardwicke  might  possiblyc^t' 
nance  the  theory,  that  where  there  is  no  other';erson  ha'^; 
a  superior  title  and  capable  of  suing  for  the  sdary,  the  d! 

^irTl'  ''  "  ^^"  "'"^  '^  ^"^^^^^'^  "^  ---  -m! 
The"  r""  ^"'"""^'^  ^^  ^-  -  «  P"^I-  officer. 

1  kTT.  "^  ^"""^  ^^  "^^  ^"^o°«  Supreme  CoVrt 
d  hough  decided  wholly  on  other  grounds."  By  statute  5  & 
6  Wm.  IV,  c.  76,  ss.  65,  66,  power  is  given  to  municipal  cor- 
porations to  remove  existing  officers  and  appoint  others,  upon 
compensating  the  officers  so  removed.  The  council  of  air 
ough  under  the  above  Act,  removed  a  town  clerk  who  had  been 
elected  to  hold  during  good  behaviour,  but  had  not  madel^e 
d^^aration  prescribed  by  9  Geo.  IV,  c.  17,  s.  2,  and  it  was 
held  that,  as  having  been  an  officer  de  facto,  he  was  entitled 

"i"**>'^  ^»-  *82-  (1840).  12  Ad.  4  El    702   4  P   A 

•«B.    T.    Mayor    of    Cwnbridg,      D.  284.  10  L.  J.  Q.  R  i   '  *  ^'  * 
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to  compensation.  In  this  case,  as  in  others  of  a  cognate  char- 
acter, the  corporation  was  face  to  face  with  an  o£Scer  de  facto, 
when  there  was  no  third  party,  a  de  jure  officer,  to  whom  it 
might  be  claimed  the  office  and  its  compensation  rightfully 
belonged. 

Again,  there  is  a  New  York  case,  which  has  some  analogy 
to  Behan  vs  Board  of  Prison  Com'ra?^  so  far  at  least  as  con- 
cerns the  equitable  grounds  upon  which  it  may  be  urged 
that  an  officer  de  facto  is  entitled  to  receive  compensation. 
The  decision  affected  the  office  of  coroner,  and  there  were 
two  rival  claimants,  but  the  Supreme  Court  held  that  as  the 
de  jure  officer,  for  reasons  assigned  in  ita  judgment,  could  not 
recover  the  compensation  of  the  office  from  the  corporation, 
they  would  not  grant  a  mandamus  to  cancel  the  audit  of  the 
de  facto  officer's  account  and  thereby  exempt  the  county  from 
paying  for  his  services  of  which  it  had  had  the  full  benefit" 
There,  there  was  a  de  jure  officer,  but  in  view  of  the  position 
taken  by  the  Court,  the  case  stood  as  if  there  had  been  none. 


§  240.  Salary  paid  to  a  de  facto  officer  cannot  pre- 
sumably be  recovered  back. — It  is  a  settled  rule  of  the 
■common  law,  that  money  paid  by  one  with  full  knowledge  of 
the  circumstances,  or  the  means  of  such  knowledge  in  his 
hands,  cannot  be  recovered  back  on  account  of  such  payment 
having  been  made  imder  an  ignorance  of  the  law.**  Whether 
such  rule  applies  to  governments  and  public  bodies  as  well  as 
to  individuals,  is  a  much  debated  question.'*    But  whatever 


•MI892),  31  P.  521. 

•«Deane  ▼■  Sup'n  of  Greene 
County  (1884),  66  How.  Pr.  (N. 
y.)  461. 

•  'Biibie  tr  Lumley  (1802),  2 
Eut,  469,  6  R.  R.  470;  Lowry  vi 
Bourdieu   (1780),  1  Doug.  468. 


*«McElrsths'  Case  (1876),  12 
Ct.  CI.  201;  Hartoon  vs  United 
States  (1886),  21  Ct.  01.  451:  Ba 
deau  vs  United  States  (1888),  130 
U.  S.  430,  9  Sup.  Ct.  R.  570;  Ellis 
Ts  Board  of  State  Auditors  (1SU5), 
107  Mich.  528,  65  N.  W.  577}  Cin 
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may  be  the  result  of  the  deciBions  on  this  point,  we  think  it 
can  be  safely  asserted  that,  in  the  absence  of  statutory  pro- 
visions declaring  a  diflFerent  rule,  money  paid  as  fees  or 
salary  by  the  State  or  a  public  corporation  to  a  de  facto  officer 
cannot  in  general  be  recovered  back  as  money  paid  under  a 
mistake  of  law.     Indeed,  it  seems  inferable  from  the  authori- 
ties that  a  de  facto  officer  will  be  allowed  to  retain  such  salary, 
either  under  the  general  principle  above  referred  to,  or 
merely  upon  equitable  grounds,  where  the  application  of  the 
principle  m  question  is  denied.     For  it  must  be  borne  in 
mmd,  that  the  payment  of  the  legal  salary  of  an  office 
to  a  de  facto  officer  for  services  performed  by  him,  stands  on 
a  different  footing  from  payment  of  an  unlawful  salary  to 
a  public  officer;  «•  or  a  lawful  salary  to  one  who  is  neither 
a   de  jure   nor  a   de  facto  officer.'"    Still   in   some   such 
cases,-'  it  has  been  held  that  fees  paid  to  an  officer  by  a  public 
corporation,  under  the  erroneous  supposition  that  he  was 
lawfully  entitled  thereto,  could  not  be  recovered  back  as 
money  paid  under  a  mistake  of  law.     A  fortiori,  payment 
of  a  lawful  salary  to  a  de  facto  officer,  should  be  ipheld  as 
coming  at  least  within  the  scope  of  those  decisions. 

However,  the  only  case  really  in  point  is  that  of  Badeau 
vs  United  States.^'     There  the  court,  though  claiming  that 


dnnatJ  vs  Gas  Light  Co.  (1895),  53 
Ohio  St.  278,  41  N.  E.  239;  Peter- 
borough V8  Lancaster    (1843),   14 
N.    H.    382;    Livermore    vi    Peru 
(18fi7).   55   Me.   460;    Snelson   vs 
State  (1861),  16  Ind.  29;  Painter 
vg  Polk  County   (1890),  81  Iowa, 
242,  47  N.  W.  66;  25  Am.  St.  R. 
489;    Wayne   County   v»    Randall 
(1880),  43  Mich.   137;    Anondaga 
Sup'rt  TS  Briggs   (1846),  2  Den. 
(K.  Y.)  26. 
••Bllia  T»  Board  of  State  Aud- 
De  Facto— 22. 


itors  (1896),  107  Mich.  628,  66  N 
W.  677. 

••McElrath'8  Caae  (1876),  12 
Ct.  CI.  201. 

»>  Painter  vs  Polk  County 
(1800),  81  Iowa,  242,  47  N.  W.  65, 
25  Am.  St.  R.  489;  Anondaga 
Sup'ra  v»  Briggs  (1846),  2  Den. 
(N.  Y.)  26;  Wayne  County  ts 
Randall  (1880).  43  Mich.  137. 

"(1889),  ISO  U.  S.  430,  9  Sup. 
Ct.  679. 
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the  rule  precluding  the  recovery  of  money  paid  under  a  mis- 
take of  law  did  not  apply  to  the  United  States,  nevertheless 
held  that  inasmuch  as  the  officer  in  question,  if  not  an  officer 
de  jure,  had  acted  as  on  officer  de  facto,  he  was  not  bound 
ex  equo  et  bono  to  return  money  which  he  had  received  as 
salary,  and  that  the  same  could  not  be  recovered  back  by 
the  United  States.  In  McElrath'a  C<ue  "  the  same  prin- 
ciple ex  equo  et  bono  was  applied,  and  it  can  be  clearly  in- 
ferred  that  if  the  officer  there  had  been  an  officer  de  facto, 
he  would  have  been  allowed  to  retain  the  salary  paid  to  him. 
We  may  finally  observe  that  the  equities  favoring  the  reten- 
tion of  salary  under  such  circumstances,  will  not  be  im- 
paired or  diminished  by  any  consideration  of  the  rights 
of  the  officer  de  jure,  as  such  rights  are  not  involved  in 
those  cases.  For,  although  the  officer  de  facto  may  have  a 
valid  equitable  defence  as  agfkinst  the  State,  or  the  public 
body,  suing  for  the  recovery  of  the  salary  paid  to  him,  this 
does  not  mean  that  he  would  stand  in  a  like  position  towards 
the  officer  de  jure. 


»>(i876),  MCta.  aoi. 


CHAPTER  20. 


DUTIES  AND  CIVIL  UABIUT1E8  OP  OFFICER  DB  FACTO. 


I  MI.  Goicral  rnla. 

242.  Offieer  de  facto  mmy  be  com- 

pelled to  act  by  nunda- 
mus. 

243.  Where  mandamuB  directed 

to  officer  de  facto  in  hii 
oiBcial  name. 

244.  Officer  de  facto  cannot  be 

tionipelled  to  act  after  he 
dieavows  hi*  authority. 

24B.  Officer  de  facto  may  aome- 
times  be  civilly  liable  for 
acts  of  omiMion  as  well 
as  of  oonunisaion. 

248.  Officer  de  facto  liable  for 
money  received  by  virtue 
of  hi*  office. 


f  247.  Not  liable  for  moneys  he 
could  not  collect 

248.  Not  liable  for  moneys  law- 

fully expended  by  him. 

249.  Liable  for  funds  unlawfully 

expended. 

249a.  Liable  in  damages  for  per- 
mitting escapes. 

260.  Liable  for  acts  of  his 
deputy. 

281.  Liable  on  his  official  bond. 

262.  Contracts  inconsistent  with 
duties  and  responsibili- 
ties of  officer  de  facto, 
void. 


§  241.  General  rule— An  officer  de  facto  is  generidly 
charged  with  the  same  duties,  and  is  subject  to  the  same  re- 
sponsibilities, as  an  officer  de  jure.    While  he  holds  himself 
out  to  the  public  as  a  dulj  qualified  officer,  and  is  in  the  en- 
joyment of  the  authority  conferred  by  the  office,  it  is  only  rea- 
sonable to  expect  that  his  intrusion  should  not  be  an  impedi- 
ment or  a  detriment  to  the  transaction  of  official  business. 
Reason,  justice,  and  public  policy  alike  demand  that  he  be 
not  allowed  to  shirk  obligations  and  responsibilities,  that  are 
simply  correlatives  of  the  rights  and  powers  openly  usurped 
and  exercised  by  him.     The  courts  therefore,  applying  the 
.loctnne  of  estoppel,  will  deny  him  the  right  to  assume,  in  pro- 
oecdmgs  against  him,  a  position  to  the  prejudice  of  the  public 
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or  third  parties,  inconsistent  with  a  previous  course  of  con- 
duct. In  other  words,  they  will  not  permit  him  to  plead  the 
invalidity  of  his  title  to  escape  liabilities,  or  avoid  the  per- 
formance of  official  duties.  "It  is,"  says  a  learned  judge  in 
one  case,  "too  clear  for  argument  that  appellant  cannot  re- 
main undisturbed  in  office  and  claim  that  he  is  not  a  de  jure 
officer.  While  in  office  he  can  be  compelled  to  perform  every 
official  act  in  behalf  of  another  which  the  duties  of  such  an 
office  dictate."  *  Another  court  declares,  that  "it  is  the  general 
rule  upon  grounds  of  plain  justice  and  public  policy  that  a 
de  facto  officer  is  forever  estopped  in  civil  or  criminal  actions 
from  denying  that  he  holds  the  office,  and  from  escaping  any 
of  the  responsibilities  which  attach  to  his  incumbency."  ■ 

§  242.  Officer  de  facto  may  be  compelled  to  act  by 
mandamu8.r-According  to  the  above  principle,  an  officer 
de  facto  may  be  forced  to  act  by  legal  process.  Thus,  where 
proceedings  were  taken  against  a  town  treasurer  to  compel 
him  by  mandamus  to  pay  certain  warrants  drawn  upon  him 
by  the  Mayor,  in  satisfaction  of  an  indebtedness  due  by  the 
town,  and  he  pleaded,  among  other  things,  that  not  having 
given  bond,  as  provided  by  law,  he  was  not  the  treasurer  of 
the  town,  but  he  nevertheless  admitted  holding  about  one  hun- 
dred dollars  of  the  public  funds  of  the  corporation,  it  was 
held  that  though  only  an  officer  de  facto,  he  was  bound  to 
pay  the  warrants,  and  mandamus  was  allowed  to  issue.' 

So  in  Chumasero  vs  Potts,*  the  applicatio»i  was  for  a  per- 


iCIutlinera,  J.,  in  Kelly  v»  Wim- 
berly    (1884),  61   Miss.  648. 

iBuck  v's  Eureka  (1895),  100 
Cat.  504,  42  P.  243.  See  also  For- 
tenberry  vs  State  (1879),  56  Miss. 
286;  State  vs  McEntyre  (1842), 3 
lied.  L.  (N.  C.)  171;  Runion  vs 
Latimer   (1874),  6  Rich.   (S.  C.) 


in;  Mockett  vs  State  (1903),  70 
Neb.  618,  97  N.  W.  588;  State  vs 
Stone  (1875),  40  Iowa,  647;  Jo- 
liet  vs  Tuobey  (1877),  1  111.  App. 
483. 

iKelly  vs  Wimberly  (1884),  61 
Miss.  548. 

M1873),  2  Mont.  242. 
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ZrZ  T  "^  '"'°'^""'"'  '^^''  th«  G-«™or,  the  seer. 
U17  and  the  marshal  of  Montana  Territory  to  oJn.  Jl  ZI 

p.s^rth"et^r  '^  "'"^^^"  *^  "^  -^^^-  ^^^^^ 

oftH  ,.  V  ^S^'^^^^^'  ""o-i-R  "ubject  to  the  approval 
of  the  inhabitants,  the  capital  from  the  city  of  Virrinia  to 
the  town  of  Helena     n««  «*  »i.  j  "^  » irginia  to 

was  that  th«;  tl       ..  *  contentions  of  defendants 

was  that  they  being  federal  officers,  the  legislature  had  no 
power  to  impose  upon  them  duties,  such  asTad  ;Sre„l  to 

atum"    th?      "*"  ':  ""^  ^^™^'^-    ^^«^  ^'^''  ho-e r, 

Td  Wade  cT"  ^^^^"^  "^°  *'^™  ''  ''^  '^«^«*-- 

even  "if  llL^'^    "°'"'""^  *'^  ^^J'^^'*'"  «^-«d'  that 
even    if  the  Act  did  create  a  new  office  for  the  Governor  sec 

«tary  and  ma^hal,  they  are  de  facto  officers,  and  crnotT 

upon  the  performance  of  their  duties  " 

Likewise,  the  New  York  Court  'of  Appeals  held  that  a 
wnt  of  mandamus  would  issue  against  justices  of  the  peace 
to  enjoin  them  to  discharge  certain  duties  having  refe^ 
l^uTrr'T  "«*-*^«*-<^-«  that  on'  of  z 

Xlet' '  ""'  '^  ^'^'^'^-^  '^^'^^""^  ^^-^«^  -  ^^ 

inLf!f«^!'*''*  "^***'""»  *'^«=t*d  to  officer  de  facto 
r^^  °*^""^  "«"'-But  where  a  writ  of  mandamus  is  di- 

to  ^rfonn  the  acts  enjomed  upon  him  only  while  he  holds 
offi^,  and  may  at  any  time  surrender  the  office  to  the  de  jui. 

to  discharge  he  duties  commanded  by  the  court     This  wa! 
expressly  decided  in  New  York,  upon  an  appeal  from  an  ol 


•People  va  Schiellein  (1884),  00      N.  Y.  124. 
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der  made  at  Special  Term,  directing  a  peremptory  man- 
damus to  i88ue  against  a  de  facto  commissioner  of  highways, 
commanding  him  to  proceed  to  the  opening  and  working  of 
a  highway.  Soon  after  the  order  was  made,  the  commis- 
sioner gave  up  possession  of  the  o£5ce  and  was  succeeded 
by  a  de  jure  officer.  And  the  court  held,  that  the  order  being 
directed  to  the  commissioner  de  facto  as  "commissioner  of 
highways"  he  was  only  bound  to  observe  the  directions  of  the 
order  so  long  as  he  continued  nominally  to  fill  the  place,  and 
that  it  was  the  duty  of  his  successor  to  take  up  the  subject 
where  he  had  left  it,  and  bbserve  the  order  of  the  court  in 
the  matter  wt  opening  the  road.* 

§  244.  Officer  de  facto  cannot  be  compelled  to  act 
after  he  disavows  his  authority. — It  follows  that,  though 
an  officer  de'facto  may  be  compelled  to  discharge  all  the  du- 
ties of  the  office,  while  retaining  the  same,  yet,  unless  con- 
strained by  legal  process,  he  is  not  bound  to  remain  in  office 
for  the  benefit  of  the  public  and  third  persons,  and  may  at 
any  time  surrender  possession  of  it  and  disavow  hi^  authority, 
without  being  compellable  to  act  in  future.^  A  fortiori, 
persons  who  have  never  taken  charge  of  an  office,  cannot  be 
forced  to  act.  Thus,  persons  elected  supervisors  of  a  town, 
but  who  refuse  to  qualify  or  serve,  cannot  be  treated  as  super- 
visors de  facto,  and  commanded  to  levy  a  tax.* 

§  245.  Officer  de  facto  may  sometimes  be  civilly  liable 
for  acts  of  omission  as  well  as  of  commission. — However, 
the  language  of  some  of  the  judges  in  the  New  York  cases 


•People  T)  Brown  (1888),  47 
Hun   (N.  Y.)  489. 

fOlmatead  vs  Dennis  (1870),  77 
N.  Y.  378:  Farman  vs  Ellington 
(1887),  46  Hun   (N.  Y.)  41. 


(State  Ts  Supervisors  of  Beloit 
(1866).  21  Wis.  280.  91  Am.  Dee. 
474. 
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quoted  in  the  preceding  section,  might  appear  wider  in  ««pe 
than  the  proposition  we  laid  down,  and  to  be  comprehensive 
enough  to  relieve  from  d«t,  to  act,  and  consequen^Zm 
"b  1 1^  for  not  acting,  all  officers  de  facto,  wh^her  dfsavow- 
m  their  authority  or  not.    Thus,  in  Farnu^n  v,  Ellington,- 
^.ch  was  an  action  brought  against  the  defendant  town,  to 
wcover  damages  occasioned  by  the  non-repair  of  a  highwav 
.t  IS  intimated  that  if  it  had  been  shown  that  the  commis-' 
aioner  of  highways  was  only  an  officer  de  facto,  he  would  have 
had  no  duty  to  perform,  and  could  not  be  chargeable  with 
negligence  for  mere  failure  to  act  or  omission  tfact.    But 
assuredly  such  language  must  be  read  with  reference  to  the    ' 

e  abhsh  a  general  proposition.  Indeed,  that  an  officer  de 
facto  who  disclaims  all  title  to  an  office  and  ceases  to  act, 
th^by  fre^  himself  from  all  liability  for  the  future  per- 

doubt.    Bu    that  such  officer  may  undertake  to  exercise  the 
functions  of  an  office  and  remain  in  the  undisturbed  posses- 
^n  of  It  and  nevertheless  be  at  liberty  to  perform  certain 
duties  and  omit  others  as  he  pleases,  without  incurring  any 
habihty  for  his  omissions,  is  essentially  opposed  to  all  prin 
ciples  of  justice,  and  manifestly  against  public  policy.    As 
al«ady  pointed  out,  while  an  officer  de  facto  holds  himself 
out  to  the  world  as  a  rightful  officer,  the  public  and  third 
^™onB  have  a  right  to  consider  him  so,  and  hence  he  ought 

Hel T  .      T  ""'  '"'""'^  "^  "^"  "  «^  ----ion. 
He  has  the  choice  between  acting  or  refusing  to  act,  but  if  he 

chooses  the  first  alternative,  he  should  dischar^  all  the 

duties  of  the  office,  and  not  merely  tho.  he  may'^hoose  to 

perform.     It  ^ms,  therefore,  that  in  principle  an7re^ 

«on,  an  officer  de  facto,  while  in  office,  may  not  only  be  com. 

»(1887).48Huii  (N.  T.)  41. 
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pelled  by  mandunuB  to  discharge  official  duties,  but  may  like- 
wise be  held  responsible  for  omissions  of  duty,  if  thereby  he 
causes  damages  to  others."* 

§  246.  Officer  de  facto  liable  for  money  received  by 
virtue  of  hii  office.— An  officer  de  facto  is  not  absolved  on 
the  ground  of  defective  title,  from  the  legal  and  moral  obli- 
gation of  accounting  for  public  money  which  has  been  placed 
in  his  hands  in  consequence  of  his  holding  a  public  office." 
And  no  irregularities  in  his  appointment  or  lack  of  qualifi- 
cation will  enable  such  officer  to  take  refuge  behind  them,  and 
thereby  empower  him  to  hold  money  to  which  he  is  not 
entitled."  Thus,  where  a  person  was  sued  for  the  recovery 
of  taxes  collected  by  him  the  court  observed,  that  "it  not 
appearing  that  the  defendant  was  duly  chosen  collector,  he 
can  only  be  treated  as  collector  de  facto.  As  such,  he  would 
be  accountable  to  the  town  for  the  payment  of  taxes  actually 
collected  by  him.  He  could  not  be  heard  to  deny  that  such 
taxes  were  committed  to  him."  '• 

There  is  also  a  Canadian  case  which,  by  analogy,  lends 
support  to  the  above  principle,  though  involving  only  a  ques- 
tion of  authority  and  not  of  title.  It  is  Todd  vs  Perry}* 
where  Bums,  J.,  one  of  the  Court,  says:  "It  would  be,  so 
far  as  the  collector  is  concerned,  a  monstrous  thing  to  hold 
that  because  the  clerk  neglected  his  duty,  and  delivered  the 
roll  a  day  or  two  after  he  was  directed  to  do  it  to  the  collector, 


loSUte  VI  McEntjrre  (1842),  3 
Ired.  L.  (N.  C.)  171.  See  also  Pec 
pie  vs  Brown  (1888),  47  Hun  (X. 
Y.)   460,  404. 

iiUnited  States  vs  Maurice 
(1823),  2  Brock.  (U.  8.)  00. 

liTrescott  vs  Moan  (1802),  50 
Me.  347. 

KLincoln  vs  Chapin  (1882),  132 


Mass.  470.  Also  Nason  vs  Fowlei 
(1000),  70  N.  H.  291,  47  A.  203. 
See  further  Chicngo  vs  Burke 
(1007),  220  III.  191,  80  N.  £.  720, 
reversing  127  III.  App.  101 ;  State 
vs  Dorton  (1898),  145  Mo.  304,  40 
S.  W.  948:  People  vs  Bunker 
(1880),  70  Cal.  212,  11  P.  703. 
1«(1861),  20  U.  C.  Q.  B.  040. 
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the  collector  ™ight  collect  the  ye.r'.  fxe.  .„d  then  turn 
round  upon  the  cor,K,r.tion  .nd  ..y  he  wa.  not  the  collector, 
«d  tha  he  received  the  taxes  under  no  legal  authority,  and 
he  should  keep  the  whole  monej." 

An  officer  de  facto,  however,  U  not  accountable  for  raoneya 
re  u-ed  to  be  paid  to  him  on  the  ground  that  he  had  nTS 
authont,  to  collect  then..    This  is  expressl,  held  in  LinZl 

iL^nT/  :  7'^"  ""''  ^'^^'"''"'''^  '^'  ^«^-dant  from 
hab  ht^  for  h.s  failure  to  collect  taxes,  and  asserted  argu- 
tentatively  that  "there  is  nothing  in  the  statement  of  fa!^ 
to  show  that  the  defendant,  at  any  time  while  he  was  acting 
-  collector   or  afterwards,  was  able  to  collect  the  taxes  in 
question.     It  does  not  appear  that  they  were  legally  com- 
mmed  to  ham  or  that  he  had  power  to  enforce  the  pfymont 
of  them  by  the  persons  assessed  therefor,  or  that  he  could 
have  cv^llected  them  as  he  collected  the  other  taxes.    On  the 
other  hand,  it  appears  that  the  persons  who  have  not  paid 
their  taxes  refused  to  pay  them  on  the  ground  that  the  de- 
fendant had  no  legal  authority  to  collect  them.    As  to  such 
taxes,  and  under  such  circumstances,  the  defendant  cannot  be 
held  responsible  under  the  statute." 

hnp.-Public  funds  expended  by  an  officer  de  facto  for  law 
ful  purposes  cannot  afterwards  be  recovered  from  him  Thus 
where  a  village  supervisor  de  facto  collected  a  certain  sum! 
which  the  law  provided  could  be  applied  towards  the  sup- 
port of  schools  and  he  did  so  apply  the  same,  it  was  held 
that  the  mere  fact  that  it  was  received  and  paid  out  by  a  de 

«»(1888),  182  Maas.  470. 
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facto  offioer  would  not  authoriie  a  judgment  against  him,  tha 
money  having  been  paid  out  by  bim  in  puiuance  of  law.'* 

§  249.  Liable  for  funds  unlawfully  expended.— But 
the  expenditure  of  fundi  coming  into  the  hands  of  a  da 
facto  officer  for  an  unauthoriced  purpose,  is  no  defence  to 
an  action  to  recover  the  same,  though  such  expenditure  io  for 
a  useful  purpose.  In  the  ease  cited  in  the  next  preceding 
section,  the  supervisor  de  facto  had  collected  certain  moneys 
derived  from  the  sale  of  commons,  in  addition  to  those  re- 
ceived by  him  for  the  leaile  of  commons.  Only  the  funds 
obtained  from  the  leases  and  the  interest  arising  from  the 
sales,  could  be  lawfully  expended  by  the  supervisor.  Defend- 
ant, however,  applied  the  principal  moneys  collected  by  him 
from  the  sale  of  commons,  together  with  other  sums,  to  the 
support  of  the  village  schools.  Held,  that  no  authority  ex- 
isted in  anyone  to  use  the  said  principal  moneys,  and  the 
use  of  the  same  being  unauthorized  for  any  purpose,  it  could 
not  help  the  case  of  defendant  that  he  paid  such  sum  for  a 
purpose  that  was  useful 

§  249a.  Liable  in  damage*  for  permitting  eicapea.— 
An  officer  de  facto  permitting  a  prisoner  to  escape  is  as 
liable  in  damages  as  if  he  were  an  officer  de  jure.  This  prin- 
ciple was  recognized  in  Contant  va  Chapman,"  which,  though 
decided  on  other  grounds,  contains  some  interesting  com- 
ments on  this  subject.  Lord  Denman,  C.  J.,  said:  "A  pas- 
sage from  Lord  Coke's  commentary  on  the  Statute  of  West- 
minster 2,  e.  11  (2  Inst.  882)  was  cited:  that  'this  Act  ex- 
tends to  all  keepers  of  gaols,  and  therefore  if  one  hath  the 
keeping  of  a  goal  by  wrong,  or  de  facto,  and  suffereth  an  es- 


i«MeCraksn  vs  Souey  (188(t, 
III.  App.  010. 


>.^).  i  Q.  B.  771. 
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c.pe,  he  i.  within  thi.  .utuf.  m  weU  u  he,  that  h.th  the 
keeping  of  .t  de  jur..'  But  thi.  .ftute  „d  the  comment  J 
bo  h  .uppo-o  .  commitul  by  proper  .uthority :  .nd  Lord  Cok; 

n^t  'tT"  'u\ '"  •"''*  •  "^  the.wrongful  officer  «h«U  not 
protect  h.n«elf  from  «.wering  to  the  lord  in  d«.„agc.  for  tho 
^pe  of  h»  defaulting  «»o»pt.nt  b,  hi«  own  wrongful 
u.urp.t.on.  Thi.  i.  but  ju.t:  the  lord  L«t  have  the  party 
eommmed  to  the  lawful  goal  within  the  county,  and  o'uTht 
not  to  .uffer  by  the  fact  that  there  is  an  usurping  gaoler.'-- 

it A^'  ^i""V°'.  "'*•  **'  *^*  '^•P^^y-The  responsibil- 
Uy  of  an  officer  de  facto  extends  to  all  official  acta,  and  to 
•By  default  or  misconduct  in  office,  of  hi.  deputy.    The  max- 
te.,  gm  faat  per  alium  facit  per  ee.  applies  to  him  as  much 
«    f  he  «^re  an  officer  de  jure.     Thus,  where  a  .heriff  de 
facto  appointed  a  deputy,  who,  while  acting  as  such,  levied 
on  the  goods  of  B.  a.  the  property  of  A.  (under  an  execu- 
tion^a.nst   he  latter)  and  «,ld  them,  it  wa.  held  that  the 
.  enff  was  liable  to  B.  as  for  a  conversion  of  the  goods'' 
It  seems  that  m  case,  of  this  kind,  the  officer  de  facto  i,    " 
ctopped  from  denying  the  validity  of  the  deputy's  appoint- 
ment, or  h«  qualifications.     A.  put  by  the  Court  Tthe 
above  caae:     "It  ,.  very  doubtful  whether  a  sheriff  can  be 
heard  to  dlegc  that  one  whom  he  ha.  appointed  his  deputy 

thu.  shield  himself  from  responsibility  for  the  official  L  of 
hi.  appointee." 

an  officer  de  facto  to  secure  the  faithful  performance  of  the 
dutie.  of  the  office,  is  of  the  «.me  validity  a.  one  given  by  . 

"8-  .!*>  p«t.  «,c.  2«1.  ..8p„p.,  „  B^^ 

Wli.  612. 
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de  jure  o£Bcer;  and  he  is  estopped  by  such  instrument  from 
denying  the  o£Scial  character  which  he  assumes  and  solemnly 
acknowledges  therein.  Thus,  where  the  constable  of  a  town, 
which  had  voted  that  the  taxes  should  "on  the  1st  of  October 
pass  into  the  hands  of  the  constable  for  collection/'  gave  a 
bond  of  that  date  to  the  town,  reciting  that  he  had  been 
chosen  "collector  of  taxes,"  and  obliging  him  to  pay  over  to 
the  town  treasurer  all  the  taxes  which  he  should  be  legally 
required  to  collect  by  the  assessors,  it  was  held  that,  he  being 
a  collector  de  facto,  his  bond  was  valid,  and  estopped  him  and 
his  sureties  to  deny  the  legality  of  his  appointment  and  the 
sufficiency  of  his  warrant  in  an  action  on  the  bond  to  recover 
money  received  by  him  for  taxes  and  not  accounted  for.*" 
So  where  a  person  had  been  acting  deputy  marshal  for  sev- 
eral months,,  it  was  held  that  he  was  estopped,  in  an  action 
on  his  official  bond  for  damages  for  unlawfully  beating  the 
plaintiff,  from  denying  that  he  was  an  officer  de  jure.*' 

§  252.  Contracts  inconsistent  with  duties  and  respon- 
sibilities of  officer  de  facto,  void.—  Finally,  it  must  be 
noted,  and  this  is  clearly  inferable  from  the  foregoing  pages, 
that  no  act  of  his  or  of  any  other  person  can,  so  far  as  the 
public  and  third  persons  are  concerned,  relieve  an  officer  de 
facto  from  the  obligation  of  performing  all  the  duties,  and 
assuming  all  the  responsibilities,  which  attach  to  his  office. 
This  is  a  logical  deduction  from  the  principle  that,  while  in 
office,  his  duties  and  responsibilities  are  co-extensive  and 


10 Wendell  vs  Fleming  (1857),  8 
Gray    (Mass.)   613. 

xiState  Ts  Frentress  (1906),  37 
Tnd.  App.  246,  76  N.  E.  821.  See 
also  United  States  ts  Maurice 
(1823),  2  Brock.  (U.  S.)  96;  Bill- 
ingaley  y»  SUte    (1850),   U  Md. 


360;  Sprague  vs  Brown  (1876),  40 
Wis.  612;  Keyser  vs  McKissan 
(1828),  2  Rawl.  (Pa.)  138;  Tres- 
eott  vs  Moan  (1862),  SO  Me.  347; 
Sprowl  vs  Lawrence  (1850),  33 
Ala.  674;  State  vs  Rhoadet  (1871), 
0  Nev.  352. 
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Identical  with  those  of  an  officer  de  jure.    A  different  rule 
would  make  the  condition  of  an  officer  de  facto  better  than 
that  of  an  officer  de  jure.    He  would  be  allowed  to  profit  by 
his  defective  title,  and  enjoy  privileges  that  would  be  de- 
nied to  a  strictly  legal  officer.    Hence  any  contract,  conven- 
tion, or  understanding  made  -  entered  into  with  an  officer  de 
facto,  with  a  view  to  lessen,  .nitigate,  or  otherwise  change 
the  nature  or  extent  of,  his  official  duties  and  responsibilities, 
will  be  utterly  void.    Thus,  in  Buck  va  Eureka,^^  it  was  held 
that  a  city  attorney,  who  is  required  by  virtue  of  his  office 
to  attend  to  all  suits  and  matters  in  which  the  city  is  inter- 
ested, and  who  is  precluded  by  the  constitution  from  receiv- 
ing any  compensation  therefor,  beyond  his  fixed  salary    is 
estopped  from  setting  up  any  contract  or  understanding  with 
tte  city,  whereby  his  duties  were  to  be  different  or  lesser 
than  those  imposed  by  law,  and  hence  he  cannot  be  heard 
to  say  that  it  was  agreed  he  should  be  paid  extra  compen- 
sation for  all  important  duties,  and  this  is  so  even  if  he  has 
only  a  de  facto  title  to  his  office,  as  he  cannot  on  that  ground 
escape  any  of  the  responsibilities  which  attach  to  its  incum- 
bency.*^ 

So  in  Mockett  vs  State,'*  it  appeared  that  Mockett,  the 
respondent,  ^as  employed  by  one  of  the  parties  to  a  proceed- 
ing had  before  the  city  council  of  the  city  of  Lincoln  sitting 
as  a  board  of  equalization,  to  appear  at  such  hearing  and 
take  do^vn  the  evidence  in  shorthand.  The  clerk  of  the 
board,  who  claimed  the  right  to  employ  a  reporter,  and  others 
interested,  relying  on  the  presence  of  Mockett,  who  was  a 
competent  reporter,  made  no  further  arrangements  for  a 


"(1896),  100  C»l.  504,  48  P. 
813. 

"For  an  analogoua  ease,  im 
Pack  n  United  State*  (190«),  41 
Ct  CI.  414. 


»M  1903),  70  Neb.  filS,  07  K.  W. 
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record  of  the  proceeding,  regarding  him  as  the  official  re- 
porter, to  whom  stipulations  between  the  parties  were  dio- 
tated,  and  exhibits  in  the  case  delivered,  and  by  whom  all  the 
evidence  was  taken  down.  It  was  held,  that  Mockett  was 
under  the  circumstances  an  officer  de  facto,  and  that  man- 
damus would  lie  to  compel  him  to  deliver  a  transcript  of  the 
evidence  to  the  complainant  in  the  proceeding,  notwithstand- 
ing a  secret  agreement  by  the  terms  of  which  he  was  to  de- 
liver a  transcript  only  to  one  of  the  parties,  he  being  estopped 
from  pleading  a  private  contract  inconsistent  with  his  duty 
toall. 


CHAPTER  21. 

CRIMINAL  RESPONSIBILITY  OF  OFFICER  DE  FACTO. 


f  263.  Theoiy  of  criminal  respon- 
sibilitjr  of  de  facto  officer. 

284.  Officer  de  facto  in  general 
not  crintljally  liable  for 
non-feasance  in  office. 

288.  When  liable  for  non-fea- 
■ance. 

2Sa.  Same  subject 

267.  Malfeasance  in  office — Em- 
bezzlement— English  au- 
thorities. 


I  268 


Same  subjects — ^American 
authorities. 

269.  Extortion  by  officer  de  facto. 

260.  Officer  de  facto  accepting 
bribe. 

201.  Permitting  escapes— Eng- 
lish authorities. 

262.  Same       subject — American 

authorities. 

263.  Misconduct  in  office. 


§  253.  Theory  of  criminal  responsibiUty  of  de  facto 
officer.—  It  is  Baid  in  Hawkins  that  an  officer  de  facto  is  pun- 
ishable the  same  as  as  officer  do  jure,  "for  that  the  crime  is  in 
both  cases  of  the  very  same  ill  consequence  to  the  public;  and 
there  seems  to  be  no  reason  that  a  wrongful  officer  should  have 
greater  favor  than  a  rightful  officer,  and  that  for  no  other 
reason  but  because  he  is  a  wrongful  one  »»  Although  this 
language  is  used  with  reference  to  the  commission  of  a  par- 
ticular crime,  that  of  permitting  an  escape,  jet  the  reasons 
assigned  in  support  of  the  principle  apply  with  equal  force 
to  the  commission  of  any  other  crime  by  an  officer  de  facto. 

This  is  also  the  theory  sanctioned  by  American  authority 
Thus,  in  State  vs  Ooss,^  the  Court,  after  declaring  that  there 
u  no  good  reason  why  an  officer  de  facto  should  not  be  pun- 

>2  Hawk.  P.  C.  0.  W,  sec  23  ft         « (1878),  69  Me.  22. 
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ished  aa  an  oflBcer  de  jiire,  adds:  "The  moral  wrong,  the 
wickedness  of  the  act,  must  be  as  great  in  the  ono  as  in 
the  other;  and  if  we  punish  the  latter  and  allow  the  former 
to  escape,  we  make  it  an  object  for  men  to  obtain  office  by 
illegal  rather  than  legal  meani-;  thus  encouraging  instead  of 
repressing  illegalities.  Nor  are  we  aware  of  any  authority 
for  tiuch  a  distinction." 

§  254.  Officer  de  facto  in  general  not  criminally  liable 
for  non-feasance  in  office. — As  a  rule,  however,  a  person 
cannot  be  held  criminally  liable  for  refusing  to  serve  or 
stopping  to  act  in  an  office,  to  which  he  has  been  illegally 
elected  or  appointed.  Thus,  in  State  vs  Mclntyre?  the  de- 
fendants were  indicted  on  two  counts.  The  first  one  charged 
them  with  refusal  to  qualify  and  take  possession  of  the  offices 
to  which  they  were  elected;  and  the  second,  with  failure  to 
perform  certain  duties  annexed  thereto.  It  was  held  that 
they  could  not  be  found  guiltv  on  the  first  count,  because  the 
statute  under  which  they  were  elected  did  not  make  it  com- 
pulsory for  them  to  accept  the  offices ;  but  even  were  it  other- 
wise, their  position  would  not  be  altered,  inasmuch  as  their 
election  was  irregular  and  invalid.  Neither  could  they  be 
found  guilty  on  the  second  count,  because  they  had  never 
entered  upon  the  offices.  So  in  Commonwealth  vs  Rupp,* 
it  is  pointed  out  that  where  an  indictment  is  preferred  against 
a  constable  for  not  serving,  proof  of  his  election  or  appoint- 
ment must  be  given,  because  if  not  legally  elected  or  ap- 
pointed he  is  not  bound  to  take  the  office. 

Again  in  Bentley  va  Phelps?  which  was  an  action  at  the 
suit  of  commissioners  of  highways  against  a  de  facto  over- 
seer for  the  penalty  prescribed  by  statute  for  his  neglect  of 


»(1842),3Iwd.  L.  (N.  C.)  171. 
«(1839),  9  WatU  (Pa.)  114. 


t(1858),  27  Barb.   (N.  Y.)  624. 
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duty  as  such  officer,  it  was  held  that  he  was  not  liable.  "The 
defendant,"  said  the  Court,  "having  no  lawful  authority  to 
act  as  overseer  of  the  highways,  cannot  be  liable  for  omis- 
sions of  duty.  He  might  be  liable  to  the  penalty  for  not 
accepting  the  office,  but  not  for  omitting  to  act  when  he  ex- 
pressly disavowed  his  authority,  and  omitted  to  act  because 
he  was  doubtful  of  his  right  to  do  so."  And  in  Olmstead  vs 
Denms,^  U  is  said:  "A  de  facto  officer  can  never  be  com- 
pelled to  act.  He  may  stop  short  at  any  time  in  his  official 
actions,  and  will  incur  no  liability  by  his  mere  omission  to 
act.    ' 


§  255.  When  liable  for  non-feasance.-But,  as  we  have 
already  explained  when  speaking  of  the  civil  liability  of  de 
facto  officers,  the  broad  language  of  the  New  York  courts 
must  be  taken  to  apply  only  to  the  case  where  the  illegal 
officer  has  openly  disavowed  his  authority,  and  entirely  ceased 
to  act;  for  he  could  not  remain  in  office,  and  perform  certain 
duties  and  neglect  others,  without  incurring  liabilities  for 
h«  omissions.'     This  is  clearly  pointed  out  in  the  case  of 
State  vsMcEntyre,-  above  referred  to,  where  the  Court  says: 
Ihere  is  an  essential  difference  between  failing  to  perform 
a  duty  of  an  office,  into  which  a  person  has  entered  and  which 
he  18  de  facto  filling,  and  refusing  or  failing  to  accept  the 
office,  and  qualify  himself.     A  person  who  undertakes  an 
office  and  is  in  office,  though  he  might  not  have  been  duly 
appointed,  and,  therefore,  may  have  a  defeasible  title  or  not 
have  been  compellable  to  serve  therein,  is  yet,  from  the  pos- 
session of  its  authorities,  and  the  enjoyment  of  its  emolu- 
ments, bound  to  perform  all  the  duties,  and  liable  for  their 


•(1879).  77  N.  V.  378. 
'See  also  Farman  vs  Ellington 
<1887),  46  Hun   (N.  V.)   41,  47. 
He  Facto— 23. 


•See  ante,  sec.  245. 
»(1842),3Ired.  L.  (N.  C.)  171. 
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omission,  in  the  same  manner  as  if  the  appointment  were 
strictly  legal,  and  his  right  perfect" 

In  a  foot-note  in  Mr.  Bishop's  work  on  Criminal  Law,'* 
the  opinion  is  expressed,  that  this  language  lays  down  a  doc- 
trine quite  too  broad,  but  we  cannot  share  that  opinion. 
When  it  is  proven  that  a  person  has  been  acting  in  an  of- 
ficial capacity,  which  is  sufScient  evidence  of  his  title  in 
criminal  prosecutions,"  he  should  not  be  allowed  to  say,  to 
the  detriment  of  others,  that  he  was  not  what  he  publicly 
assumed  and  pretended  to  be.  Thus,  in  State  va  Long,^^  the 
defendant  was  indicted  asi  an  overseer  of  a  public  road  for 
failing  to  keep  it  in  repair  and  was  convicted.  From  the  con- 
viction he  appealed  on  the  ground  that  his  appointment  was 
proved  by  parol  evidence  and  not  by  the  court  record.  The 
proof  was  that  he  had  professed  to  be  overseer  for  three  or 
four  yearer,  had  summoned  the  road  hands  repeatedly,  in 
other  words  had  acted  as  overseer  in  all  respects,  except  that 
he  had  failed  to  keep  the  road  in  good  order  at  all  times. 
It  was  held,  reversing  the  court  below,  that  the  proof  was  suf- 
ficient, and  that  he  was  estopped  from  denying  the  legality 
of  his  appointment. 

§  256.  Same  subject. —  It  seems  further  upon  principle, 
that  there  may  be  cases  where  an  officer  de  facto  might  be 
compelled  to  act  even  after  he  disavows  his  claim  to  the 
office,  under  penalty  of  being  held  liable  for  omission  of  duty. 
This  may  occur  where  an  officer  de  facto,  who  might  have  de- 
clined to  act  at  all,  undertakes  to  perform  an  official  act 
or  transaction,  proceeds  with  it  to  a  certain  point,  and  then 

"Sec.  4«4.  Gridley  (1833),  10  Wend.  (N.  Y.) 

iiR.  v»  Borrett  (1833),  6  Car.  *  254;  State  v»  Maberry   (1848),  3 

P.  124;  R.  V8  Gardner    (1810),  2  Strob.  L.   (S.  C.)    144. 

Camp.  813,  11  R.  R.  784;  Dean  v«  n(1877),  76  N.  C.  264. 


IS07)     """OHM  DE  «cro  auWN^V  UABO.  35, 

.";:::  r^rrar-r "  "■,"'  -»- 

or  thinl  pMi„     ,,     °  ™  detnwnl  of  the  publie 

lowed  to  disclaim  titl«.  ».     u     ,.  !         ^^"'^  "*'""'  ^  »!• 
at  all."  ""^  ''*^''  ^«  «^°"^d  i«-«  done  so  before  acting 

§  257.  Malfeasance  in  office— Fmk..  i 

'her.  J.  .„.  ,b.  „.,^^,  .^^^"^      r  i  S".  ■"  ""? 
ment  for  malfeasanp*.      T«  t.  "abilitj  to  punish- 

are  quoted  bv  b*.vo,.o1  a  *''*'*®  ^'■ses 

Sttt  2  Will  4  "T         '    ''"'°°"  ""  '"'""^  "«l" 

^-ofHi/MV;;;,-:— -rzr/"* 

.Crf  «  sulk     ul  rr  '""^  """'-""^  "«  >» 
judge.  »er.  m  of  opim„„  .h,;     f        ,         '"°'"°'  "■« 

--Po..«^,r.e,r:r:::r;ro:tr:: 


"See    Bi.hop'8    New    Criminal 
Law,  gee.  464,  .ub.  ,ec.  4. 


"{1833),  6  Car.  4  p.  ,24 
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was  not 


person  acted  in  the  service  of  the  PostofBce,  and  it 
necessary  to  go  into  proof  of  his  appointment*" 

§  258.  Same  subjecti  —  American    authorities.  —  In 

State  v»  Ooas  **  it  is  laid  down  that  a  de  facto  collector  of 
taxes  is  punishable  for  the  embezzlement  of  money  which 
comes  into  his  possession  by  virtue  of  his  office,  the  same  as 
if  his  election  or  appointment  was  in  all  respects  legal  and 
formal."  So  in  Bariley  vs  State  "  it  was  held  that  in  a  pros- 
ecution for  embezzlement,  one  who  has  filled  out  his  entire 
term  of  office  cannot  be  heard  to  urge  as  a  defense  that  when 
the  embezzlement  took  place  he  was  not  an  officer  de  jure, 
since  it  is  inmiateral  in  such  case  whether  he  was  an  officer 
de  jure  or  de  facto."  So  it  has  been  decided  that  where 
one  has  been  duly  elected  to  an  office  and  assumes  the  func- 
tions thereof,  he  cannot  defend  against  the  charge  of  em- 
bezzlement in  office  on  the  ground  that  having  failed  to  take 
the  oath  of  office  prescribed  by  law,  he  was  a  mere  usurper 
and  not  an  officer  de  facto.  *^ 

But  in  Wood  vs  State,*^  it  was  held  that  the  indictment  for 
embezzlement  against  a  public  officer  must  allege  that  he 
took  the  oath  of  office.  This  case,  however,  can  be  explained 
by  the  peculiar  wori'ng  of  the  statute  under  which  it  was 
<lecided.  The  Court  said :  "No  doubt  it  was  a  piece  of  folly 
to  insert  in  the  Act  the  qualifying  clause  'who  has  taken  an 
oath  of  office,'  but  having  been  inserted,  the  words  become 
essential  in  the  description  of  the  offence  and  cannot  be  safc- 


itR.  vs  Rees  (1834),  0  Car.  ft  P. 
fi06.  See  Also  R.  vs  TowBsend 
(1841),  Car.  k  M.  178. 

1((1878),60  Me.  22. 

1 7  See  to  same  effect.  State  vs 
Stone   (187S).  40  Iowa,  647. 

li (1808),  S3  Neb.  310,  73  N.  W. 
744. 


I'See  as  to  suflBciency  of  evi- 
dence in  such  cases.  People  vs  Cob- 
ler  (1895).  108  Cal.  538,  41  P.  401. 

iOFortenberry  vs  State  (1879), 
56  Miss.  286. 

>MI880),  47  Ark.  488,  1  S.  W. 
709. 
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ly  omitted  from  the  indictment  For  an  indictment  upon  a 
-tatute  must  state  all  the  circumstances  which  constitute  the 
statutory  offence,  no  case  being  brought  by  construction  with- 
in a  statute  unless  it  is  completely  within  ite  words." 

8  259.  Extortion  by  officer  de  facto—Where  one 
elected  to  an  office  engages  in  the  exercise  of  its  duties,  and 
misbehaves  by  taking  unlawful  and  extortionate  fees,  he  will 
be  liable  for  such  misbehaviour,  and  may  be  indicted  there- 
for, though  he  has  failed  to  take  the  oath  of  office.  Thus  it 
was  held  in  a  case  where  a  justice  of  the  peace  was  charged 
with  extortion  of  this  character.*'  "It  would  be  strange  " 
said  the  Court,  "if  one  who  is  in  office  and  exercises  the 
duties  thereof  could  excuse  himself  for  committing  a  crime 
m  the  manner  of  exercising  the  duties  by  showing  that  he 
had  committed  another  crime  in  getting  into  the  office." 
Such  was  also  the  ruling  where  a  deputy  constable  was  in- 
dicted for  a  like  offence.  "^ 

But  the  incumbent  of  an  office  attempted  to  be  created 
by  an  unconstitutional  statute,'"'  and  especially  of  one  that 
has  never  been  in  existence  even  under  color  of  legislative 
enactment,  cannot  be  guilty  of  extortion,  as  he  is  neither 
a  de  jure  nor  a  de  facto  officer.  Thus,  in  Kirby  vs  State  " 
license  commissioners,  whose  offices  were  purported  to  be 
created  by  an  unconstitutional  Act,  were  indicted  for  extor^ 
tionately  demanding  and  receiving  money  from  an  individual 
to  grant  him  a  license  to  sell  liquor,  and  it  was  held  on  the 
above  ground  that  they  could  not  be  convicted.  The  same 
conclusion    was    reached    where   a   county   policeman   was 


«>State  Tg  C«niler  (1876),  75  N. 
C.  442. 

"Commoriwealth    v»    Saulsbiiry 

(18931.  152  Pft,  St.  564.  2i5  A.  rtlO. 

2»»It  wouM  of  course  be  held 


differently  in  a  jurisdiction  where 
an  unconstitutionally  created  of- 
fice in  recognized. 

S4(1894),67N.  J.  L.320,  31  A. 
213. 
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charged  with  extortion,  and  it  was  shown  that  his  supposed 
office  was  created  by  the  commissioners  of  roads  and  revenues 
of  a  oounty,  without  any  legislative  authority  whatever.*^* 


» 


§  260.  Officer  de  facto  accq>ting  bribe. — A  de  facto 
officer  is  criminally  liable  for  accepting  a  bribe  given  to  him 
for  the  purpose  of  influencing  him  in  the  discharge  of  his  du- 
ties. Thus,  where  an  order  of  the  Circuit  Court  was  made  by 
the  presiding  judge  on  the  last  day  of  the  term  whereby  the 
person  named  therein  was  appointed  "to  act  as  solicitor  pro 
tem.  of  this  Court  until  further  orders,"  and  the  appoint- 
ment was  accepted  by  the  person  named,  it  was  held  that  this 
constituted  him  an  officer  de  facto,  and  that  he  was  indictable 
for  accepting  a  bribe  given  to  him  to  prevent  a  prosecution 
against  a.  certain  person  for  notoriously  living  in  a  state  of 
adultery.  Brickell,  J.,  one  of  the  court,  said:  "If  the  de- 
fendant accepted  the  appointment,  and  exercised  the  duties 
of  the  office,  he  was  an  officer  de  facto,  though  there  may 
have  been  a  solicitor  de  jure  claiming  the  office.  The  law, 
so  long  as  he  kept  in  the  line  of  his  official  duty,  would  have 
extended  him  the  protection  afforded  the  rightful  officer.  Of- 
ficial responsibility,  civil  and  criminal,  is  but  just  compensa- 
tiou  for  this  protection."  ^  So  in  Indiana,  it  was  held  that 
a  gravel-road  engineer,  appointed  under  the  provision  of  the 
Act  of  1895,"*  is  an  officer  de  facto,  although  he  was  not  a 
resident  of  the  county  when  appointed,  and  in  a  prosecution 
for  bribery  could  not  raise  the  question  as  to  whether  or  not 
he  was  an  officer  de  jure.** 

Likewise  in  Massachusetts,  it  was  held  that  Rev.  Laws 


i««HeiTington  vs  State  (1808), 
103  Oft.  318,  29  S.  E.  931,  68  Am. 
St.  Rep.  95. 

iiDigp  TS  State  (1873),  49  AU. 
311. 


t(«Acta  of  1895,  p.  143. 
oState  VR  Duncan    (1899),  153 
Ind.  318,  54  N.  E.  1008. 
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1902,  c.  210,  8.  7,  declaring  that  a  municipal  officer  who 
oomipUy  request,  or  accepte  a  giu  or  gratuity,  or  promise 
to  maJce  a  gift  or  do  any  act  beneficial  to  him,  under  an  agree- 
ment or  with  an  understanding  that  his  opinion  or  judgment 
iihaU  be  given  in  any  particular  manner,  etc.,  shall  forfeit 
his  office,  and  be  forever  disqualified  to  hold  any  public  office, 
trust,  appointment,  etc.,  and  shall  be  punished  by  fine  or  im- 
prisonment, is  applicable  to  de  facto  as  well  as  de  jure  of- 
ficers." 


§  261.  Permitting    escape.— English    authorities.— 
Hawkins"  ^ays:    "I  shall  take  it  for  granted  at  this  day 
that  whoever  de  facto  occupies  the  office  of  gaoler  is  iiable  to 
answer  for  such  an  escape;  and  that  it  is  no  way  material 
whether  his  title  to  the  office  be  legal  or  not"  ">    So  in  Ba 
con's  Abridgment,'"  it  i,  said  "that  a  jailer  de  facto,  who 
takes  upon  him  without  any  legal  authority  to  keep  pris- 
oners, as  also  feme  coverts  and  infants,  is  answerable  for 
their  miscarriages."    Again  in  the  same  work,"  after  the 
quotation  of  several  authorities,*'  it  is  observed  that  in  those 
wujes  "it  is  said  in  general  that  jailers  are  liable  for  escapes ; 
but  the  question  being  there  touching  the  escape  of  a  person 
committed  for  a  criminal  offence,  must  be  understood  of  es- 
capes in  those  cases  for  which  whoever  de  facto  occupies 
the  office  of  a  jailer  is  liable  to  answer;  nor  is  it  material 
whether  his  title  to  the  office  be  legal  or  not."  " 

§  262.  Same  subject— American  authorities.— A  per- 
son who,  without  having  taken  tho  oath  prescribed  by  law. 


"Com.  vf  Wotton  (M«m.  1900). 
87  N.  E.  202. 
««2  Hawk.  P.  C.  c.  19.  mo.  28. 
»»Se9  aUo  Id.,  »ec.  23. 
**G«ol  and  Omoler   (D). 


"Sheriff  (H),  (6). 
"2  Lev.  169:  2  Jon.  62;  2  Mod. 
124;  and  vide  6  Mod.  414,  416. 
*«See  ante,  see.  249a. 
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actf  under  appointment  from  the  iheriff,  r  deputy  sheriff, 
in  making  an  arreat,  cannot  defend  agaik^t  an  indictment 
for  a  voluntary  escape  on  the  ground  that  he  had  not  taken 
the  oath  required  by  law,  Binoe  hia  appointment  and  actn 
thereunder  oonatitute  him  a  de  facto  officer.'*  So  it  ii  no 
valid  objection  to  an  indictment  for  an  escape  that  the  de- 
fendant, who,  though  not  formally  appointed  and  qualified 
as  a  constable,  had  assumed  to  act  as  such,  was  charged  there- 
in with  negligence  as  a  lawful  officer."  The  ground  taken 
by  the  court  was  that  he  ,was  a  lawful  officer,  so  far  as  his 
official  acts  affected  the  public,  and  so  far  as  hi«  responsibility 
was  concerned. 

But  in  Kavanaugh  va  State"  it  waa  held  that  a  special 
deputy  "employed  in  particular  cases"  by  a  sheriff,  is  the  mere 
agent  of  his  principal  in  the  particular  ease,  and  is  not  an 
officer  within  the  meaning  of  the  term  as  used  in  the  consti- 
tution, and  hence  is  not  punishable  for  permitting  an  escape. 
This  case,  however,  does  not  seem  to  meet  with  the  entire  ap- 
proval of  the  court  in  Andrews  v»  State."  where  it  is  ob- 
served :  ''In  Kavanaugh  va  State,"  it  was  said,  that  a  special 
deputy,  employed  by  a  sheriff  in  particular  cases,  was  not  an 
officer  within  the  meaning  of  section  4126  of  the  Code  of 
1876,  prior  to  the  amendment  f  January  24,  1876,  relating 
to  negligent  escapes  by  sheriffs  and  other  officers.  This  was 
a  dictum,  however,  and  whatever  may  be  our  view  as  to  its 
soundness  in  that  particular  case,  we  decline  to  follow  it  in 
construing  the  statute  now  before  us." 

§  263.  Misconduct  in  office. — Again,  an  officer  de  facto 
is  responsible  for  general  misconduct  in  office  and  liable 


««PenteeMt  n  State  (18B5), 
107  Alft.  81,  18  Bo.  IM. 

asSUte  VB  Maberrj  (1848),  3 
Strob.  L.  (S.  C.)   144. 


••(1868),  41  AU.  809. 
*T(1885),  78  AU.  48S. 
tl41  Ala.  39a. 
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imdar  the  provUion.  of  the  criniin.1  hw  o„  .!.<,  .  ,bj, ., 
Thui,  where  •  jdl«r  wa»  indicted  for  officia:  li-]  -nd.K:  iu 
fumuhing  the  priwnen.  under  his  charge  wah  «.  iu-u  ,., 
liquor.,  and  in  being  habitually  drunk  hii  ,.  If  it  .as  !,  ..i 
that  he  could  not  .how  in  defence  that  hi*  ap.M^int  ,uu  .  ., 
sot  in  writing  as  required  by  statute.'* 

•••tau  T«  MlmdiM).  7  Rich.    (&  C)  IML 


%. 

■A 

1^ 


rtJ 


CHAPTER  22. 

DE  FACTO  OFFICER  LIABLE  TO  PENALTIES  FOR  USURPATION, 
AND  TO  DAMAGES  WHEN  SUED  AS  A  TRESPASSER  FOB 
ACTING  WITHOUT  AUTHORITY.  ' 


i  203a.  Introductory  remarks. 

264.  De  facto  officer  punishable 

for  usurpation. 

265.  Not  punisliaMe  when  acting 

bona  fide. 

266.  Officer  de  facto  liable  as  a 

trespasser. 

267.  Same  subject— Illustrations. 

268.  Evidence  of  official  reputa- 

tion insufficient. 

269.  Conflicting  authorities. 

270.  Same  subject. 


g  271.  Officer  de  facto  liable  for 
acts  done  by  his  order. 

272.  What  damages  recoverable. 

273.  Person     executing    process 

issued  by  de  facto  officer 
not  liable — English  au- 
thorities. 

274.  Same  subject — American  au- 

thorities. 

275.  Persons  assisting  de  facto 

officers  not  liable. 


§  263a.  Introductory  remarks. — As  we  have  seen  in  the 
last  two  chapters,  an  officer  de  facto  may  be  treated  as  a 
good  officer,  and  be  subjected  to  the  same  responsibilities, 
civil  and  criminal,  as  an  officer  de  jure.  But  his  liabilities 
do  not  end  there.  He  may  also  be  looked  upon  as  a  mere  usur- 
per, and  then,  in  addition  to  the  ordinary  responsibilities  at- 
taching to  his  office,  must  be  added  those  arising  from  his 
usurpation  and  his  unlawful  performance  of  official  duties. 
He  is  therefore,  so  to  speak,  at  the  mercy  of  the  public  and 
third  persons,  who  may,  at  their  pleasure  and  as  it  suits  their 
purposes,  treat  him  as  a  lawful  officer  or  as  an  unlawful  one. 
And  the  result  is,  that  he  is  laboring  under  the  double  disad- 
vantage of  being  unable  to  escape  liabilities,  either  by  plead- 
ing his  defective  title  in  the  first  instance,  or  by  setting  up  his 
official  character  in  the  second. 
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§  264.  De  facto  officer  punishable  for  usurpation— 

In  most  of  the  American  States,  it  is  an  oflFenoe  punishable  by 
fine  and  imprisonment  to  falsely  assume  to  be  and  to  act  aa 
an  officer.!  Accordingly,  it  has  been  held  that  one  elected 
to  and  exercising  the  office  of  county  attorney,  but  wholly 
ineligible  thereto,  from  not  having  been  a  licensed  practising 
attorney  for  two  years,  was  guilty  of  usurpation  of  office, 
and  might  be  proceeded  against  by  indictment  for  the  fine 
imposed  as  a  penalty.''  So  to  act  before  giving  a  bond  has 
been  held  to  be  criminally  punishable.'  But  merely  to  as- 
sume to  be  an  officer,  without  acting  as  such,  is  not  an  of- 
fence.* Nor  is  it  an  offence  to  assume  to  exercise  an  office 
which  has  no  lawful  existence.' 

Again,  the  American  statutes  relating  to  quo  warranto  gen- 
erally provide  that,  in  addition  to  the  judgment  of  ouster 
against  a  usurper,  a  fine  may  be  imposed  on  him.«  The  impo- 
sition of  such  fine  is  usually  in  the  discretion  of  the  court.^ 
In  England,  the  common  law  practice  of  fining  an  unlawful 
incumbent  when  ousted  upon  an  information  in  the  nature 
of  quo  warranto,  has  long  ago  become  obsolete."  But  by 
some  English,  as  well  as  Canadian,  statutes,  persons  exercis- 
ing certain  public  offices  without  the  proper  qualifications, 
are  liable  to  penalties.* 


iPeople  v»  Bates  (1804),  79 
Hun  (N.  Y.)  684.  29  N.  Y.  S.  804; 
Wayman  vs  Commonwealth  (1870), 
77  Ky.  (14  Bush.)  466;  Com.  vs 
Bush   (Ky.  1009),  115  8.  W.  240. 

>Conimonwealth  v»  Adam* 
(I860),  60  Ky.    (3  Mete.)    6. 

'United  States  vs  Evans,  1 
Cranch.   (C.  C.)   140. 

♦People  vs  Cronin  (1800),  80 
.Mich.  846,  45  N.  W.  470;  Com- 
monwealth vs  Wolcott  (1858),  10 
Cush.  (Maia.)  «1. 


*Buclcner  vs  Veuve  (1883),  63 
Cal.  304,  3  P.  862. 

•Davis  vs  Davis  (1804),  67  N. 
J.  L.  203,  31  A.  218;  People  vi 
Miller  (1867),  16  Mich.  205;  Peo- 
ple vs  Nolan  (1883),  65  How.  Pr 
(N.  Y.)  468. 

'People  vg  Miller  (1867),  16 
Mich.  206. 

•Quo  warranto  is  now  a  civil 
proceeding  ;a  England.  See  post, 
sec.  453. 

•Maigmte  Pier  Co.  v»  nannam 
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§  265.  Not  punishable  when  acting  bona  fide. — But 

whenever  in  the  United  States,  it  is  sought  to  punish  a  person 
for  usurping  a  public  office,  it  is  generally  a  good  defence  that 
the  defendant  held  the  office  under  a  bona  fide  claim  of  right, 
which  he  might  reasonably  believe  entitled  him  to  take  or 
retain  possession."  Thus  it  has  been  held  in  New  York 
that,  to  justify  the  imposition  of  a  fine,  under  Code,  §  1956, 
on  one  who  has  been  adjudged  guilty  of  usurping  an  office,  the 
court  should  have  before  it  evidence  showing  that  defendant 
has  been  guilty  of  some  Si<ft  in  taking  or  holding  the  office 
which  was  criminal,  or  at  least  grossly  improper."  So  in 
Ohio,  it  has  been  decided  that  an  officer  legally  appointed  and 
qualified,  continuing  to  act  as  such  officer  after  the  expira- 
tion of  his  term,  in  good  faith,  reasonably  believing  it  to  be 
his  duty  ta  discharge  the  duties  of  the  office  until  his  successor 
is  qualified,  is  not  to  be  regarded  as  criminally  usurping  the 
office  within  the  meaning  of  a  statute,  which  makes  it  punish- 
able for  any  person  to  "take  upon  himself  to  exercise  or 
officiate  in  any  office  or  place  of  authority  in  this  State, 
without  being  legally  authorized."  "  But  in  Kentucky,  un- 
der Gen.  St.  c-  29,  art.  25,  §  1,  making  it  a  misdemeanor, 
"if  any  person  shall  usurp  any  office,"  "or  shall  knowingly 
hold  and  pretend  to  exercise  such  office,"  it  has  been  held 
that  the  usurpation  is  punishable,  without  regard  to  the  usur- 
per's motives." 


1 1 


I 


§  266.  Officer  de  facto  liable  as  a  trespasser. — The 
general  rule  is  that,  when  an  officer  sets  up  his  title  to  an 


(ISlfl),  3  B.  ft  Aid.  266,  22  R  R. 
378;  R.  vs  Hodgins  (1886),  12  O. 
R.  367. 

loPeopIe  v«  Bates  (1894),  79 
Hun  (N.  Y.)  884,  29  N.  Y.  S.  894. 

n  People  vs  Nolan  (1883),  05 
How.  Pr.  (N.  Y.)  468. 


>»Kreidler  vs  SUte  (1873),  24 
Ohio  St.  22.  See  also  State  vs 
Dean  (1892),  49  Kan.  558.  31  P. 
145. 

'•Wayman  vs  Commonwealth 
(1879),  77  Ky.   (14  Bush.)  466. 
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office  in  defence  of  an  action  against  him  for  his  acts,  he 
put8  m  issue  his  title  to  the  office,  and  to  justify  must  show 
that  he  has  the  legal  title.     It  is  not  sufficient  for  him  to 
«how  that  he  is  exercising  the  duties  of  the  office  as  an  officer 
de  facto."    From  some  of  the  numerous  authorities  support- 
ing this  proposition,  we  quote  the  following  pertinent  extracts 
which  explain  the  reason  of  the  rule:    "An  officer  de  :act« 
merely,  without  the  legal  right,  has  himself  the  benefit  of  a 
legal  recognition  as  such,  only  in  suits  to  which  he  is  not  a 
party.    As  to  himself  he  is  a  mere  usurper,  though  an  officer 
de  facto  as  to  third  persons  interested  in  his  acts."  "    "The 
officer  himself  is  bound  to  know  whether  he  has  a  good  title 
to  the  office;  and  if  he  undertakes  to  perform  its  duties  with- 
out legal  right  he  does  so  at  his  peril."  ««     "The  sound  dis- 
tinction is  that  the  office  is  void  as  to  the  officer  himself 
but  valid  as  to  strangers."  "    "Upon  general  principles  a  pub- 
he  officer  who,  in  the  name  of  the  law,  claims  the  right  to 
intrude  upon  the  private  rights  of  his  fellow  citizens,  and 
the  power  to  force  them  to  obey  his  co.nm«nds,  must  be  pre- 
pared, when  required,  to  satisfy  them  of  his  authority  "  »« 


XGrace  v»  Teagtie  (1888),  81 
Me.  580,  18  A.  289;  Pooler  v» 
Reed  (1882),  73  Me.  129;  Conover 
v»  Devlin  (1887).  15  How.  Pr.  (N. 
Y.)  470,  e  Abb.  Pr.  228;  Burditt 
T«  Barry  (1876).  6  Hun  (N.  Y.) 
657;  Green  vs  Burke  (1840),  23 
Wend.  (N.  Y.)  490;  Case  vs  Hall 
(1889),  21  III.  632;  Outhouse  vs 
Allen  (1874),  72  HI.  529;  Cum- 
mings  vs  Clark  (1843),  16  Vt.  68S; 
Kimball  vs  Alcorn  (1871).  45 
Miss.  151;  Plymouth  vs  Painter 
(1846),  17  Conn.  585,  44  Am.  Dec. 
674;  Oourley  vs  Hankins  (1855), 
2  Iowa,  76;  Roberts  vs  Holmes 
(1874).  54  N.  H.  560:  Miller  vs 
Callaway     (1878),    32    Ark.    660; 


Rice  vs  Commonwealth  (1867)  3 
Bush.  (Ky.)  14;  Shepherd  vs  Stkt- 
en  (1871),  S  Heisk.  (Tenn.)  70; 
Venable  vs  Curd  (1859),  2  Head 
(Tenn.)  682;  McBee  vs  Hoke 
(1843(,  2  Speers  (8.  C.)  138; 
Peck  vs  Holcombe  (1836),  3  Port. 
(Ala.)  .129;  also  caws  cited  in 
the  next  section. 

'sNew  York  vs  Flagg  (1858), 
6  Abb.  Pr.   (N.  Y.)   296. 

J 'People  vs  Peabody  (1858),  6 
Abb.  Pr.   (N.  Y.)   228. 

•'Riddle  vs  Bedford  (1821),  7  S. 
*  ^.  (Pa.)  386. 

»»Per  Taschereau,  J.,— Town  of 
Trenton  vs  Dyer  (1895),  24  Can. 
Sup.  Ct.  474. 
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§  267.  SMnesubject'-IJlu8tration8.-Thi8  rule  is  ex- 
emplified by  numerous  decisions.  Thus,  where  a  person 
is  constitutionally  ineligible  to  the  office  of  sheriff  by  reason 
of  lack  of  residential  qualification  and  he  is  notwithstand- 
ing elected,  takes  the  oath  of  office,  and  executes  the  bond  pro- 
vided by  law,  he  will  not  be  protected  in  actions  against  him 
for  trespass  on  person  or  property."  Nor  will  a  constable,** 
or  a  tax  collector,*'  likewise  disqualified  by  reason  of  ineligi- 
bility. So  where  selectmen  are  sued  in  trespass  for  taking 
the  plaintiff's  goods,  and  causing  them  to  be  sold  for  payment 
of  taxes,  it  is  not  sufficient  to  show  that  they  were  properly 
elected,  but  it  must  also  appear  that  they  were  duly  quali- 
fied, by  taking  the  oath  prescribed  by  law.** 

So  a  surveyor  of  highways,  chosen  at  a  towu  meeting  hold- 
en  in  pursuance  of  a  warrant  issued  by  a  justice  of  the  peace, 
who  under  the  circumstances  had  no  authority  to  issue  a 
warrant  for  the  purpose,  has  no  legal  title  to  the  office  of  sur- 
veyor, and  cannot,  in  an  action  of  trespass,  justify  the  tak- 
ing of  goods,  as  such  surveyor,  for  a  tax  assessed  upon  the 
plaintiff.*'  Likewise,  persons  attempting  to  justify  their  acts 
as  town  officers,  arc  bound  to  show  the  legality  of  the  meeting 
at  which  they  were  elected,  inasmuch  as,  if  that  was  not  a 
lega?  meeting,  they  have  no  official  position,  and  have  no 
greater  righ;:  than  the  other  inhabitants  of  the  town  when 
defending  as  such  officers.** 

So  a  person,  in  order  to  justify  his  arrest  and  imprison- 
ment of  another,  by  virtue  of  his  authority  as  a  justice  of 
the  peace,  must  show  himself  to  have  been  at  the  time,  not 


"Patterson  vs  Miller  (1859), 
2  Mete.  (Ky.)  493. 

2  0Pe«rce  vs  Hawkins  (1852),  2 
Swan   (Tenn.)   87,  58  Am.  Dec.  54. 

siMorgan  vs  Vance  (1868),  4 
Bush.  (Ky.)  323. 


t>Blake  vs  Sturtevant  (1842), 
12  N.  H.  567. 

s«Brew8ter  v«  Hvde  ( 1834) ,  7  N. 
H.  206. 

2<Bearce  vs  Fossett  (i852),  S4 
Me.  576. 
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only  de  facto,  but  a  de  jure  justice."  Therefore,  he  cannot 
justify  his  arrest  or  other  official  acts  when  he  has  failed  to 
taJke  the  oath  prescribed  by  the  constitution.^"  or  is  acting 
while  holding  the  incompatible  office  of  postmaster,"  or 
after  his  commission  has  expired."  So  in  a  suit  against  a 
pound-keeper,  he  cannot  justify  as  such  pound-keeper,  with- 
out showing  that  his  bond  was  approved  before  the  acts  com- 
plained  of  were  done.** 

§  268.  Evidence  of  official  reputation  insufficient- 
It  follows  that  when  an  officer  de  facto  is  sued  in  trespass, 
he  will  not  be  permitted  to  rely  on  evidence  of  reputation  to 
establish  his  official  character,  though,  as  we  have  seen,  such 
evidence  is  sufficient  in  ordinary  cases  to  clothe  the  person 
acting  with  a  pnma  facie  de  jure  title.     Thus,  in  an  action 
for  false  imprisonment,  where  the  defendant  justified  his  ar- 
rest of  the  plaintiff  on  the  ground  that  it  was  properly  made 
by  him  as  a  public  officer,  and  there  was  evidence  that  he 
met  the  plaintiff  and  said  to  him,  "I  am  a  public  officer,  and 
I  arrest  you,"  for  an  offence  named  by  him,  and  that  he  made 
a  return  upon  a  warrant  issued  upon  a  complaint  subsequent- 
ly made  by  him  against  the  plaintiff  for  that  offence,  which 
return  recited  the  arrest,  and  was  signed  by  him  a3  a  public 
officer;  it  was  held  that  there  was  no  evidence  sufficient  to 
warrant  a  finding  that  the  defendant  was  a  police  officer  ^o 
So  where  a  person  attempts  to  justify  his  act  by  pleading  that 
he  was  deputy  sheriff,  if  the  fact  that  he  was  such  officer  be 


«BNewman  v8  Tiernan  (1862), 
37  Barb.  (N.  Y./  158. 

••Courser  vs  Powers  (1861),  34 
Vt.  617. 

i^Rodman  va  Harcourt  (1843), 
4  B.  Mod.  (Ky.)  224. 

"Grace  va  Teague  (1888),  81 
Me.  669,  18  A.  389. 


••Rounds  vs  Mansfield  (1854), 
38  Me.  586:  Rounds  vs  Bangor 
(1850),  46  Me.  541,  74  Am.  Dec. 
469.  See  also  cases  cited  in  pre- 
ceding section. 

'•Short  vs  Symmes  (1889),  150 
Mass  298,  23  N.  E.  42,  15  Am.  St 
R.  204. 
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not  admitted  by  the  issue,  proof  that  he  acted  as  deputy  sheriff 
will  be  insufficient." 

So  in  trespass  for  false  imprisonment,  the  justice  of  the 
peace  who  issued  the  warrant,  and  the  constable  who  made 
the  arrest,  are  not  allowed  to  justify  by  proving  that  they 
were  recognized  as  officers  by  general  reputation,  but  they 
must  establish  a  strict  legal  title  to  their  offices.'*  Again, 
whe  .!  a  defendant  in  a  replevin  suit  sets  up  the  defence  that 
he  ->*  a  constable,  and  took  the  property  under  an  execution 
in  li  hands  against  the  owner  of  the  property,  and  the  direct 
(  uest  n  is  raised  as  to  i^hether  he  was  a  constable  or  not, 
be  m<  -"t  show  that  he  was  a  constable  de  jure;  evidence  that 
he  Wi      a  acting  constable  is  not  sufficient." 

§  26^.  Conflicting  authorities. — There  are  a  few  cases 
which  are  opposed  in  toto  or  in  some  particulars  to  the  doc- 
trine announced  in  the  foregoing  sections.  Thus,  it  was  held 
by  the  New  York  Court  of  Appeals,  that  the  omission  of 
one  elected  to  the  office  of  Commissioners  of  Highways  to 
execute 'and  file  an  official  bond  as  required  by  the  statute, 
§  3,  chap.  180,  Laws  of  1846,  did  not  make  his  official  acts 
void,  in  such  a  sense  as  to  make  him  liable  as  trespasser  there- 
for, as  he  was  not  simply  an  officer  de  facto,  but  held  by  a  de- 
feasible title ;  and  until,  in  and  by  a  strict  judicial  or  other 
authorized  proceeding  the  forfeiture  was  judicially  declared, 
he  was  rightfully  in  office,  and  the  question  could  not  be 
raised  collaterally.  However,  as  is  obvious,  the  decision  in 
that  case  is  not  adverse  to  the  principle  that  a  mere  officer 
de  facto  is  liable  for  the  consequences  of  his  official  acts,  but 


iiHughea  tb  JamM   (1830),  26         tiOuthouse  ts  Allen   (1874),  72 

Ky.   (3  J.  J.  Marsh.)  699.  111.  529.     See  also  caws  cited  in 

>>Schlencker  vg  Risley    (1842),  next  precediiy  two  lecti— ■■ 
A  III.  483,  38  Am.  Dec.  100. 
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it  hokU  that  the  commissioner  there  was  for  the  time  being 
a  rightful  officer."  So  in  Kingsbury  va  Ledyard,^<^  which 
was  an  action  against  a  tax  collector  for  seizing,  converting 
and  disposing  of  the  plaintiff's  property,  it  was  held  that  an 
officer  who  performs  a  public  duty  by  the  authority  of  proc- 
ess issued  by  those  who  have  jurisdiction  of  the  subject,  is 
not  a  trespasser,  although  his  appointment  and  qualification 
may  not  be  in  all  respects  according  to  law.»« 

§  270.  Same  subject.—  There  are  also  other  authorities 
which,  though  acknowledging  that  an  officer  when  justifying 
as  such  must  prove  his  title,  yet  hold  that  he  may  establish 
the  same  by  evidence  of  official  reputation.  Thus,  in  Londc- 
gan  vs  Hammer.^''  the  action  was  against  a  justice  of  the 
peace  for  false  imprisonment,  and  it  was  held  that  evidence 
on  the  part  of  defendant  that  he  was  such  and  had  been  act- 
ing as  a  justice  of  the  peace,  was  admissible,  and  that  until 
the  contrary  was  shown  he  should  be  presumed  to  have  been 
duly  appointed  to  the  office.  So  in  Potter  vs  Luther,^''  the 
defendant  pleaded  that  as  one  of  the  deputy  sheriffs  of  Wash- 
ington County,  he  took  the  goods  for  which  the  action  was 
brought  upon  a  fieri  facias,  and  offered  to  prove  by  reputa- 
Umi  that  he  was  a  peneral  deputy  to  the  sheriff.  This  tes- 
timony waa  objected  to,  but  the  Court  admitted  the  evi- 
dence.3»  Again,  in  Johnson  vs  Stedman*'*  which  was  an 
acti»ai  of  trespass  against  a  constable  for  taking  and  convert- 


Brady 


»«8«e     aim     Lewis 
( 1889) ,  17  O.  R.  3n. 

•M184I).  2  W.  4  8.    (P».)    37. 

'•See  alio  Varner  vs  Thompson, 
(1908).  3  Ga.  App.  605,  60  S.  E. 
216,  where  it  is  declared  that  a 
de  facto  judicial  officer  is  not  lia- 
ble for  his  acta.  See  also  dictum 
hi  Johnston  t»  Wilson  (1820),  2 
De  Facto — 24. 


N.  H.  202,  9  Am.  Dec.  50;  but  see 
Cavis  vs  Robertson  (1838),  9  N. 
H.  524. 

»'(1870),  30  Iowa,  508. 

'"(1808),  3  John.   (N.  Y.)   4.31. 

»»Sce  also  Colton  vs  Beardsley 
(1800),  38  Barb.  (N.  Y.)  29. 

<0(1827),  3  Ohio  94. 
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ing  goods,  proof  of  general  reputation  and  acting  as  con- 
stable was  considered  competent  evidence  to  prima  facie  es- 
tablish the  constable's  title.*' 

§  271.  Officer  de  facto  liable  for  acts  done  by  his 
order. — An  officer  de  facto  is  liable  for  acts  done  by  another, 
at  his  request  and  by  his  order,  when  the  acts  are  such  that 
he  would  be  responsible  had  he  acted  in  person.  This  was 
directly  decided  in  a  case  of  trespass  for  seizing  goods.*' 
The  defendants  had  been  illegally  chosen  assessors  and  the 
plaintiff  sued  them  for  acts  done  by  one  Jones,  the  collector, 
under  their  direction.  They  had  made  the  assessments  on 
the  polls  and  estates  of  the  residents  of  a  school  district  and 
delivered  the  warrant  with  the  tax  bills  and  their  eertificatc 
to  the  collector.  The  plaintiff  refused  to  pay  and  his  prop- 
erty was  seized  by  Jones.  In  the  judgment  which  was  given 
against  the  defendants,  the  Court  says:  "The  precise  time 
of  taking  is  not  material,  if  it  was  within  the  statute  of  limi- 
tations. Nor  is  it  material  whether  the  defendants  took  the 
oxen  by  their  own  hands,  or  by  the  hands  of  the  collector, 
acting  under  their  direction.  The  proof  in  the  case  shows 
satisfactorily  that  the  taking  by  Jones  was  the  act  com- 
plained of  in  the  plaintiff's  writ,  and  was  done  by  direc- 
tion of  the  defendants." 


§  272.  What  damages  recoverable.— When  the  acts  per- 
formed by  an  officer  de  facto  are  within  the  scope  of  the  duties 
annexed  to  his  office,  and  their  invalidity  is  merely  due  to 
his  defective  title,  only  nominal  damages  are  recoverable 


«iAl80  Eldred  ra  Sexton  (1831), 
S  Ohio,  216;  but  see  Barrett  vs 
Reed  (1826),  2  Ohio  409,  and  Car- 
others  Ti  Scott  (1817),  Tappan 
(Ohio)  227. 


«>Allen    ▼■   Archer    (1860),   49 
Me.  346. 
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against  hi».     Thus,  in  Cavi.  vs  Robertson*'  .  collector  of 

he  had  fa,led  to  take  the  oath  of  office.  He  was  held  liable 
m  d«n^s,  but  «»  the  taxes  collected  by  him  were  justly 
d»e  only  nominal  damages  were  awarded  to  the  pla  ntiff 
The  Court  sdd :  "But  a  further  question  arises-what  dam: 
ages  IS  the  plamtiflF  entitled  to  recover?  His  property  has 
been  talcen  W  him  by  one  who  had  not,  legalfy,  Lh^ori  y 

f^lW  t:  r  "'"°  "  "'"  ^-"^^'^-but  it  by  no  means 
follows  that  he  ,s  now  entiUed  to  recover  the  full  value  of 
the  oxen  or  the  whole  amount  of  the  tax  for  which  they 
.-ere  sold.  The  damages  he  re<.ve«  are  to  be  eommensurl 
.  th  he  injury  he  has  suffered.  If  the  tax  for  which  they 
^^ere  taien  was  legally  assessed,  and  the  defendant  has  pr.^ 
eeeded  according  to  the  provisions  of  the  law,  in  all  respects 
except  in  not  taking  the  oath,  what  damage  L  the  p  aS 
sus  ained  by  that?     The  provision  that  he  should  take  an 

add  the  sanction  of  conscience  to  the  other  obligations  to 

^IT  1  ':.  ^"*  ''  ''  'PP^"«  affirmatively  that  the 
duty  has  been  performed,  in  the  manner  in  which  an  officer 
duly  qudified  m.ght  have  performed  it;  although,  by  the 
n^lect  to  take  the  oath,  the  defendant  must  be  r^glrded  a^ 
acting  without  sufficient  legal  authority,  and  as  lialle  to  the 

l^n^T  ""'ui''^  ^""''"^  '^  """^'"^^  "«*  -i"-''  »«  the 
11  '"''^^^^^°'  ^-'^  t^  defendant  stepped  aside 
from  the  prescribed  duty,  and  b«n  guilty  of  fraud  or  op- 
pression.  ^ 


I     • 


J  273.  Person  executing  process  issued  by  de  facto 
officer   not   liable-EngSri,    authorities-Persons    who 

"(1838),  9V.  H.  524. 
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execute  the  commandfl  or  mandates  of  de  facto  officora,  and 
perfonn  acta  which  are  not  unlawful  in  themselves,  are  pro- 
tected from  all  personal  liability.    This  was  directly  decided 
in  England  in  Margate  Pier  Co.  va  Uannam**  where  it  wa« 
held  that  the  acts  of  a  justice  of  the  peace,  who  has  not  duly 
qualified,  are  not  absolutely  void;  and  therefore,  persons 
seizing  goods,  under  a  warrant  of  distress,  signed  by  a  justice 
who  had  not  taken  the  oaths  at  the  general  sessions,  nor  de- 
livered in  the  certificate  required  by  51  Geo.  3,  a  36,  are 
not  trespassers.     Per  Abbott,  C.  J.:  "It  is  obvious  that  if 
the  act  of  the  justice,  issuing  a  warrant,  be  invalid  on  the 
ground  of  such  an  objection  as  the  present,  all  persons  who 
act  in  the  execution  of  the  warrant  will  act  without  any  au- 
thority ;  a  constable  who  arrests,  and  a  gaoler  who  receives  a 
felon,  will  each  be  a  trespasser;  resistance  to  them  will  be 
lawful  ;■  everything  done  by  either  of  them  will  be  unlawful ; 
and  a  constable,  or  persons  aiding  him,  may,  in  some  possible 
instances,  become  amenable  even  to  a  charge  of  murder,  for 
acting  under  an  authority,  which  they  reasonably  considered 
themselves  bound  to  obey,  and  of  the  invalidity  whereof 
they  were  wholly  ignorant     An  exposition  of  these  statutes, 
pregnant  with  so  much  inconvenience,  ought  not  to  be  made, 
if  they  will  admit  of  any  other  reasonable  construction." 
This  case  has  often  been  quoted  with  approval  by  the  English 
and  American  Courts;  and  in  a  Canadian  case,*'  Morrison, 
J.,  thus  refers  to  it:     "I  perfectly  concur  in  that  decision 
and  the  grounds  upon  which  the  judgment  is  rested,  viz: 
that  the  acts  of  a  justice  of  the  peace  who  has  not  duly  quali- 
fied himself  are  not  absolutely  void,  so  that  a  seizure  under 


«MI8I0),  3  B.  A  Aid.  266,  22  4BR.   vs   Boyle    (1808),  4  Out 

R.  R.  378.  Pr.  R.  266. 
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.  warrant  aigned  by  him  ^ould  not  make  the  partie.  who 
executed  it  trespawera."  *• 

8  274.  Same  subject-Americn  authoritiet—All  the 

Amencan  authorities  are  in  harmony  with  the  English  rule 
on  th.,  subject.     Thus,  in  an  action  of  trespass  for  taking 
and  drmng  away  a  mare  belonging  to  the  plaintiff,  defenT 
«nt  justified  under  a  rate  bill  of  an  assessed  tax,  with  a  war- 
rant annexed  for  the  collection  of  the  same.    Plaintiff,  how- 
ever, claimed  that  said  rate  bill  was  illegal  aud  void  because 
.t  was  made  by  one  Andrus  who  was  not  the  legal  prudential 
commutee  of  the  school  district  at  the  time  of  making  up  and 
certifying  the  same.     But  the  court  held  that  Andrus  was 
prudential  committee  in  fact,  if  not  of  right,  and  this  was 
al    that  was  neee««ary  to  enable  the  defendant,  as  the  legal 
collector  of  the  district,  to  justify  under  his  acts."     So^ 
Rodman  vs  Harcourt»  the  court  held  that  a  constable  may 
justify  under  an  extn^ution  issued  by  one  who  holds  the  com 
mission  and  has  qualified  as  a  justice  of  the  peace,  though 
such  pe«on  be  not  de  jure  a  justice,  and  could  not  himS 
justify  the  issuing  of  the  execution  as  such  " 

So  overseers  of  the  poor,  who  have  obtained  from  a  magis- 
trate de  facto  a  warrant  in  case  of  bastardy,  can  defend  thl- 
selves  under  such  warrant  against  an  action  of  trespass  for 
assault  and  battery  and  false  imprisonment,  in  like  manner 
as  If  the  warrant  had  been  issued  by  a  m..g..trate  de  jure  »« 
And  evidence  establishing  the  fact  that  the  officer  issuing  the 


"See  alao  Morf^n  vs  Hughes 
(1788),  2  Term.  (D.  &  E.).  225. 

♦'Goodwin  vs  Perkins  (1887). 
39Vt.  698. 

"(1843),  4  B.  Men.   (Ky.)  224. 

<»Also  Laver  vs  McGlachlin 
1871),  28  Wis,  364;  Com.  vs  Kir- 


by    (1849),   56   Mass.    (2   Cush.) 
677. 

soWeel »  vs  Ellis  ( 1848 ) ,  2  Barb 
(N.  Y.)  i20.  Also  People  vs  Cook 
(1883)  8  X.  Y.  67,  5»  Am.  IVo. 
451,  affirming  (1862),  14  Barb.  259. 
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' 


process  is  an  officer  de  facto,  is  not  merely  prima  facie  that 
he  is  an  officer  de  jure,  but  it  is  conclusive  for  the  protection 
of  a  ministerial  officer  required  to  execute  such  process." 

§  275.  Persons  assisting  de  facto  officers  not  liable.— 
Persons  assisting  de  facto  officers  in  the  discharge  of  their 
duties  and  acting  at  their  request,  are  afforded  the  same  pro- 
tection as  if  there  were  no  defects  in  the  officer's  title.     This 
principle  wps  fully  discussed  and  recognized  in  Soudant  vs 
Wadham8.<^^    The  defendant  was  charged  in  trespass  with 
breaking  and  entering  into  the  plaintiff's  house  and  seizing 
and  carrying  away  certain  liquors.     He  justified  by  alleging 
that  he  was  commanded  to  make  the  seizure  by  a  lawful  con- 
stable of  the  town.    But  objection  was  raised  to  the  qualifica- 
tion of  the  officer  because  of  his  neglect  to  give  the  bond  re- 
quired by  law.    The  objection,  however,  was  overruled,  and  it 
was  held  that  the  defendant  was  justified  in  assisting  the  con- 
stable by  reason  of  his  de  facto  official  character.    And  the 
«ourt,  after  reviewing  several  authorities,  said:  "Upon  these 
authorities  it  is  quite  certain  that  the  defendant,  knowing 
that  Adams  was  exercising  the  office  of  a  constable  of  the 
town  of  Goshen  under  such  apparent  circumstances  of  con- 
tinuance and  reputation  as  would  lead  men  to  presume  that 
he  was  the  officer  he  assumed  to  be,  could  submit  to  his  com- 
mand without  instituting  an  inquiry  into  his  title;  and  the 
Ikw  will  hold  the  acts  of  Adams  valid,  by  holding  him  to  be 
an  officer  de  facto,  so  far  as  to  protect  the  defendant  against 
this  action  for  having  obeyed  him;  and  this  irrespective  of 
the  question  whether  or  not  the  defendant  was  a  party  to  the 
original  proceeding."" 


»» Wilcox  vt  Smith  (1830),  5 
Wend.  (N.  Y.)  831,  21  Am.  Dec. 
813. 


"(1878),  48  Conn.  218. 
»«8ee  alio  Schlencker  v«  Riiley 
(1842),  4  III.  483,  38  Am.  Dec.  100. 
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279. 
280. 
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SM. 
288. 


CeMral  rale. 

Official    acta    of   officer   de 

facto  binding  on  his  sure- 

tiea. 

Sureties  of  officer  de  facto 
estopped  from  denyinir 
his  title. 

Same   •abject— Irrejfularlty 

of  appointment. 
•  Same    subject— Sar       gub- 

ject— English  authorities. 
—Same      subject— DefectiTe 

qualification. 

Same  subject— Same  snb- 
j««*— Canadian  authorl- 
tiea. 

Liability  of  sureties  where 
appointment  declared 
void  by  statute. 

Liability  of  sureties  where 
statute  declares  forfeit- 
ure of  office  on  non-per- 
formance of  cerUin  re- 
quirements. 
Where  forfeiture  judicially 
declared,  but  officer  de 
facto  in  office. 

Same  subject-Special  du- 
ties of  sheriff*. 


i  287. 


288 


200. 

291. 
292. 


293. 
294. 


295. 
296. 
297. 


299. 


I<i«bility  of  sureties  of  of- 
fleer  de  facto  by  reason 
of  holding  over— General 
principles. 
Rule  of  construction  of  of- 
flcial  bonds— English  au- 
thorities. 

Same       subject— American 

authorities. 
Where  the  statute  provides 

for  holding  over. 
Same  subject. 

Jurisdictions  where  sureties 
of    holding   over   officers 
held    liable-Officers    de- 
jure. 
Same  subject. 

Jurisdictions    where    sure- 
ties of  holding  over  of- 
ficers held  not  liable— Of- 
cere  de  facto. 
Same  subject. 
Same  subject. 
Same  subjeot. 

Liability  of  sureties  where 
the  bond  provides  for 
holding  over. 
De  facto  offleer'a  sureties 
not  liable  to  de  jure  of- 
ficer for  official  salair  or 
fees. 


§276.  General  rule.-The  sureties  on  the  bond  of  a  de 
ftcto  officer  cannot  avail  themsel.es  of  his  defective  tide  to 
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escape  liability  for  his  misbehavior  in  office  during  the 
term  covered  by  the  bond,— the  general  rule  being  that  the 
sureties  are  liable  in  all  cases  where  they  would  be  so  liable, 
if  their  principal  was  an  officer  de  jure.     This  rule  rests 
chiefly  upon  two  principles  of  law,  though  minor  reasons  and 
grounds  are  likewise  advanced  in  support  of  it.     The  first 
one,  based  upon  the  de  facto  doctrine  itself,  is  that  the  official 
acts  of  an  officer  de  facto  are  binding  on  all  persons,  including 
his  sureties.     The  other,  not  in  any  wise  specially  connected 
with  the  de  facto  doctrine  but  involving  a  general  principle 
of  juri8prudence,is  the  doctrine  of  estoppel,  which  precludes 
the  sureties  on  an  official  bond  from  disputing  their  prin- 
cipal's title.     This  rule,  however,  will  not  generally  oper- 
ate to  make  sureties  responsible  for  the  misbehavior  in  office 
of  their  principal  after  the  expiration  of  his  official  term. 
Hepce,  they  will  not  be  liable  for  his  breaches  of  duty  while 
he  holds  over  merely  as  a  de  facto  officer. 

§  277.  Official  acts  of  officer  de  facto  binding  on  his 
sureties. — This  proposition  is  undisputed  among  the  Ameri- 
can authorities.     "As  to  the  general  public,"  says  one  of  the 
courts,  "an  intruder  under  color  of  title  is  a  de  facto  officer; 
and  to  this  class  the  bond  is  liable  as  much  so  as  if  he  was  an 
officer  de  jure." »    Thus,  in  a  suit  against  a  defaulting  town 
collector  and  his  sureties  for  funds  embezzled  by  him,  one  of 
the  chief  defences  was  that  the  collector  had  not  been  legally 
elected.     But  the  court  held  that  that  question  could  not  be 
raised  in  a  collateral  manner;  that  since  the  principal  on  the 
bond  had  acted  as  collector,  at  least  under  color  of  authority, 
he  was  bound  to  account  for  the  monies  collected  by  him  and 
the  sureties  were  obliged  to  do  so,  if  he  did  not.*     So  in 


JCurry   v»    Wright    (1888),    80 
Tenn.  flS6,  8  B.  W.  603. 


>Homer  vs  Merritt   (1876),  27 
La.  Ann.  608. 
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another  case,  it  was  held  that  althonf^h  a  constable  ceases  to 
be  a  resident  of  the  county  in  which  he  holds  his  office  yet 
he  IS  still  an  officer  de  facto,  and  until  he  is  removed  from 
office  by  direct  proceedings,  his  authority  cannot  be  collater- 
ally assailed  and  his  sureties  remain  liable  for  his  misfeas- 
auce  in  office.' 

But,  as  a  person  cannot  be  an  officer  de  facto  of  an  office 
which  has  no  legal  existence,  it  has  been  held  that  the  sureties 
on  a  bond  for  the  faithful  performance  of  the  supposed 
duties  of  an  office  having  no  de  jure  status,  could  not  be  held 
responsible.*     The  court  said:   "It  is  true  that  under  some 
circumstances  *he  sureties  of  an  officer  de  facto  will  be  held 
liable  just  as  if  he  were  an  officer  de  jure.     But  the  surety 
will  not  be  held  liable  in  such  case,  unless  the  office  in  refer- 
ence to  which  the  transaction  takes  place  actually  exists.    A 
party  who  volunteers  to  perform  the  duties  of  an  office  which 
does  not  exist,  and  which,  in  the  manner  assumed,  is  in  fact 
prohibited  by  law,  can  not,  in  any  just  sense  of  the  term,  be 
called  an  officer  de  facto,  but  a  mere  usurper."  » 

§  278.  Sureties  of  officer  de  facto  estopped  from  deny, 
ing  his  titlc—^s  already  explained,  the  sureties  upon  the 
official  bond  of  a  de  facto  officer  cannot  plead  his  lack  of  title 
m  avoidance  of  their  liability,  they  being  in  technical  lan- 


«Ca»e  vt  SUte  (1870),  60  Ind. 
46.  See  also  St.  Helena  vs  Burton 
(1883),  35  La.  Ann.  821;  Weston 
vs  Sprague  (1882),  M  Vt.  395; 
Holt  County  vs  Scott  (1897),  63 
Neb.  176,  73  N.  W.  681 ;  Lyndon  vs 
Miller  (1863),  36  Vt.  329;  State 
Ti  Bates  (1863),  36  Vt.  387;  Peo- 
ple V.  Beaoh  (1876),  77  III.  52; 
Green  vs  Wardwell  (1866),  17  III 
878,  69  Am.  Dee.  366;  Sprowl  vs 


Lawrence  (1859),  33  Ala.  674; 
Ramsey  County  vs  Brisbin  (1871), 
17  Minn.  451;  Monteith  vs  Com- 
monwealth (1859),  ISGrat.  (Va.) 
172. 

♦Tinsley  vs  Kirby  ( 1881 ) ,  17  S. 
C.  I. 

«See  also  United  States  vs  Mau- 
rice (1823),  2  Brock.  (U.  S.)  06; 
but  see  Hoboken  vs  Harrison 
(1862),  30  N.  J.  L.  78. 
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guage  estopped  from  so  doing.  The  reciUl  in  their  bond  is 
a  solemn  acknowledgment  of  their  principal's  o£Scial  char- 
acter, which  the  doctrine  of  estoppel  precludes  them  from 
controverting  in  any  action  brought  against  them  upon  such 
instrument.  "No  rule  of  the  common  law  is  better  supported 
by  reason  and  sound  policy,  than  that  which  declares,  that 
when  a  man  solemnly  admits  a  fact,  and  the  admission  is 
acted  upon,  he  shall  not  be  heard  to  gainsay  it,  with  a  view 
of  escaping  from  liability."  • 

§  279.  Same  subject— irregularity  of  appointment.-  - 
Upon  the  foregoing  principle,  sureties  cannot  set  up  any  irreg- 
ularity in  the  election  or  appointment  of  their  principal.^ 
Thus,  where  an  action  on  the  bond  of  a  county  assessor  was 
resisted  by  the  sureties  upon  the  ground,  among  others,  that 
the  official's  election  was  absolutely  void,  the  court  remarked 
that  "the  principal  obligor  and  his  sureties  are  in  no  condition 
to  question  the  regularity  of  the  election  of  the  principal,  or 
his  responsibility  for  acts  done  in  an  official  capacity.     The 


•Per  Cnriun,  in  WilliuuMii  ▼• 
Woolf   (1801),  37  Ala.  298.     Alw 
Sprowl    vu   Lawrence    (18S9),   33 
Ala.  674;    Holt  County  vs  Scott 
(1897 ),  63  Neb.  176,  73  N.  W.  681 ; 
Hoboken  t*  Harrison    (1862),  30 
N.    J.    L.    73;    Cox    v»    Thomas 
(18«2),9  0ratt.   (Va.)  312;  Chap- 
man vs  Commonwealth  (1875),  2S 
<3ratt.   (Va.)  721;  Shaw  vs  Have- 
kluft   (1830),  21  III.  127;  Hall  vs 
Luther  (1835),  13  Wend.  (N.  Y.), 
401;  Horn  vs  Whittier   (1833),  6 
N.  H.  88;  Norris  vs  State  (1861), 
22    Ark.    524;    State   vs    Swigart 
(1861),  22  Ark.  528;   Borden  vs 
Houston  (1847),  2  Tex.  594;  Ford 
vs  Clough    (1832),  8  Me.  334,  23 
Am.   Dec.   513;    Bjrrne   vs   State 


(1874).  80  Miaa.   688;    State   ts 
Rhoadea  (1871),  6  Nev.  352. 

'Taylor  va  SUte  (1875),  61 
Uias.  70;  PeopIevsHuson  (1880), 
78  Cal.  154,  20  P.  360;  Borden  vs 
Houston  (1847),  2  Tex.  504;  Bil- 
lingsley  n  SUte  (1860),  14  Md. 
360;  SUte  vs  Clark  (1858),  1 
Head.  (Tenn.)  369;  Boone  County 
va  Jones  (1880),  54  Iowa,  699,  37 
Am.  Sep.  229;  Green  vs  Wardwell 
(1855),  17  111.  278,  63  Am.  Dpp. 
366;  AUbee  vs  People  (1859),  2:2 
III.  533;  Kellar  vs  Savage  (1841), 
20  Me.  190;  Wendell  vs  Flemin<; 
(1857),  8  Gray  (Mass.)  613;  Po- 
lice Jury  TS  Haw  (1830).  8  La. 
41,  20  Am.  Dec.  294. 


5  280]  UABIUTV  OF  SURETIES  ON  BOND.  „^ 

principal  had  at  leaat  the  aoW  ft#  ««     v    .. 

-d  the  bond  estops  hi^  tllfZ'i'  *'^'"*™^"^' 

denying  hi.  officiaTcharacT"  •    Z     T     *""*  ''  ^'"^ 

illegally  appointed  tax  o^^r  of  .         ^  '  ^"''^  "'" 

bond  for  ^Vfaithfrn!!f  ~"°*^'  ""^  ''^"^'^^  « 

*  i««nful  performance  of  his  duti««   tJ.«,.»i.   i. 

from  setting  up  as  a  defense  That  1^^  """""  ^'""^""^'^ 
hy  the  statute.'  '  *^'  '^"^  *"*  ^^^  '^q^^d 

Again,  in  United  States  va  Maurice  ><>  th«  .„«*• 

•    .    .    Tie  justice  of  the  cue  require,    1  ,i,;„u 

itii^'m^r'^'^r*-^'"'  subject-English  author- 
ttie..- While  rt  «  indubitable  that  the  English  courts  w^,  as 


•Pjwple  *■  JenklM   (1861),  17 
C«I.  800. 

•Taylor    ru    State    (1876),    61 


MiM.  70.    But  see  Hoeg  yg  Rn, 
(Iowa,  1800),  121  N.  W.  1010 
"(1823),  2  Brock.   (U.  S)  00 
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a  general  rule,  hold  a  de  facto  offieer'a  anretlea  responsible, 
aud  will  not  relieve  them  by  reason  of  any  irregularity  in  bis 
appointment  or  election,  yet  it  cannot  be  denied  that  the  Eng- 
lish authorities  construe  very  strictly  the  obligation  of  official 
sureties,  and  sometimes  protect  them  to  an  extent  which  seem- 
ingly would  not  be  warranted  by  the  American  decisions.  A 
reference  to  a  few  cases  which,  even  if  not  altogether  in  point, 
are  at  least  analogous,  will  illustrate  our  statement  Thus, 
in  Kepp  v»  Wiggett.^^  the  condition  in  a  bond  recited  that  A. 
"had  been  duly  nominated  and  appointed  a  collector  for  the 
year  ending,"  etc. ;  and  that  "duplicates  of  the  assessments 
had  been  delivered  and  given  in  charge"  to  him,  with  a  war- 
rant or  warrants  for  collecting  the  same ;  and  it  was  held,  in 
an  action  against  the  sureties,  for  A.'8  default,  that  they  were 
not  estopped  by  these  recitals  from  showing  that  there  had 
been  no  complete  appointment  of  A.  as  collector,  and  that  the 
duplicate  assessments  and  warrant  to  collect  had  not  been 
delivered  to  him.  It  must  not  be  supposed,  however,  that 
the  judges  in  this  case  denied  the  application  of  the  doctrine 
of  estoppel  in  suits  on  bonds,  but  they  held  that,  under  the 
circumstances,  the  same  was  not  infringed.** 

In  Holland  vs  Lea  "  the  facts  were  as  follows: — In  March, 
1845,  R.  L.  was  nominated  and  elected  assistant  overseer  of 
the  poor  of  the  parish  of  W.,  by  the  inhabitants  in  vestry 
assembled,  at  the  yearly  salary  of  £27.  In  May  following 
he  entered  into  a  bond,  with  two  sureties,  as  a  security  for 
the  faithful  execution  of  the  office,  under  the  59  Geo.  3,  c.  12. 
The  condition  of  this  bond,  which  was  in  the  usual  form, 
recited  that  statute,  and  that  R.  L.  had  been  duly  nominated 


"(1880),  10  C.  B.  35,  20  L.  J. 
C.  P.  49,  14  Jur.  1137. 

>>See  alio  Webb  vt  Jamct 
(1840),  7  M.  &  W.  270,  0  D.  P.  C. 


315,   10  L.  J.  Ex.  80;    Nam  ti 
Bowles  (1811),  14  East,  510. 

»«(1854),  0  Ex.  430,  2  C.  L.  & 
532,  23  L.  J.  Ex.  122. 
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and  elected  at  the  annual  salary  of  £27.  R  L.  then  pro- 
ceeded to  perform  the  duties  of  the  oflSce.  In  March,  1846, 
at  a  vestry  duly  held,  a  resolution  was  come  to,  that  the  per- 
manent overseer's  salary  (meaning  R.  L.'s)  should  be  raised 
from  £27  to  £35  a  year,  including  all  other  extra  charges. 
In  June,  1846,  a  warrant  of  the  appointment  of  R.  L.  as 
assistant  overseer  was  signed  and  sealed  by  two  justices  of 
the  peace.  This  warrant  recited  that  R.  L.  had  been  nomi- 
nated and  elected  in  March,  1840,  at  the  yearly  salary  of  £35. 
Subsequently  to  June,  1846,  R.  L.  had  acted  as  assistant 
overseer,  but  had  become  a  defaulter  to  a  considerable  amount. 
In  an  action  on  the  bond  by  the  succeeding  overseers  against 
the  sureties,  it  was  held,  that  there  never  had  been  an  appoint- 
ment by  the  justices  upon  the  nomination  and  election  of 
March,  1845,  at  an  annual  salary  of  £27,  upon  which  the 
bond  had  been  given,  inasmuch  as  the  appointment  was  made 
in  pursuance  of  the  resolution  of  March,  1846,  at  the  in- 
creased salary  of  £35 ;  and  therefore,  that  R.  L.  had  never 
been  duly  appointed  assistant  overseer,  and  the  sureties  were 
not  liable. 

The  majority  of  the  court  were  of  opinion  that  the  resolu- 
tion of  the  19th  of  March,  1846,  had  the  effect  of  creating 
a  new  office,  different  from  the  former,  and  that  to  such  new 
office,  and  to  that  alone,  the  justices  had  appointed  the  as- 
sistant overseer;  and  that  therefore,  the  bond  was  not  really 
given  for  the  discharge  of  the  duties  of  the  new  office,  but 
of  another,  and  for  that  reason  the  sureties  could  not  be  held 
liable. 

The  reasoning,  however,  of  Martin,  B.,  who  dissented, 
was  that  R.  L.  having  been  really  appointed  assistant  over- 
seer at  the  vestry  meeting  of  the  27th  March,  1845,  the  reso- 
lution of  the  19th  March,  1846,  could  only  have  the  effect  of 
increasing  his  salary;   and  that  such   increase  of  salary, 
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coupled  even  with  the  false  recital  or  misrecital  in  the  ap- 
pointment by  the  juctiees,  could  not  affect  the  liability  of  the 
sureties  on  the  bond.  He  relied  on  Franks  v»  Edwardt,^* 
where  a  reduction  in  an  assistant  overseer's  salary  had  been 
held  not  to  relieve  the  sureties. 


§  281.  Same  subject— Defective  qualification.— Again, 
sureties  are  precluded  from  pleading  lack  of  qualification 
of  their  principal,  or  his  failure  to  qualify  as  required  by 
law,  or  any  irregularity  whatever  in  the  mode  of  or  attempt 
at  qualifying  on  his  part,  whether  such  failure  or  irregu- 
larity be  attributed  to  his  6wn  fault  or  to  that  of  any  other 
'''ccr  or  public  body.     Thus,  they  are  estopped  from  raising 
the  question  of  his  eligibility."     Neither  can  they  set  up  his 
failure  to  take  the  official  oath."     The  same  is  also  held 
with  reference  to  other  objections  relating  to  the  bond  itself, 
such  as  its  filing,  sufficiency,  or  approval,  or  to  other  matters 
more  remotely  connected  with  it,  all  of  which  are  liable  more 
or  less  to  affect  the  official  character  of  the  principal." 

§  282.  Same  subject— Same  subject— Canadian .  Au- 
thorities.—There  are  two  Canadian  cases  upholding  the 


i«(1852),  8  Ex.  214,  28  L.  .T. 
Ex.  42. 

I  (.Tones  v»  Oellatin  County 
(1879),  78  Ky.  401;  School  Direc- 
tors vt  Judice  (1887),  39  La.  Ann. 
Sflfl,  2  So.  792. 

KSUte  vs  Findley  (1840).  10 
Ohio,  51;  Green  v»  Wardwell 
(18Sfi),  17  III.  278.  63  Am.  Dec. 
386;  Lyndon  vi  Miller  (1863),  30 
Vt.  320;  SUte  T8  Bates  (1863), 
36  Vt  387. 

1  TBoone  County  vs  Jones  ( 1 880 ) , 
M  loiwa,  609,  37  Am.  Rep.  229; 
Wendell    j*    Fleming    (1857),    8 


Gray  (MaM.)  613;  People  ts 
Huson  (1880),  78  Cal.  154,  20  P. 
360;  Trescott  vs  Moan  (1862),  50 
Me.  347;  Ford  vs  Clough  (1832), 
8  Me.  334.  23  Am.  Dec.  513;  Un^ 
vs  Harrison  (1820).  6  Munf. 
(Va.>  573;  Kelly  vs  State  (1874), 
25  Ohio  St.  567;  County  Com'r» 
vs  Gray  (1895),  61  Minn.  242.  63 
N.  W.  635;  Ramsey  County  v* 
Brisbin  (1871),  17  Minn.  451; 
Pritchett  vs  People  (1S44),  6  HI. 
525;  People  va  Slocum  (1866),  1 
Idaho,  62. 
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•bove  principle     In  Tou-nship  of  mithy  va  Harrison  "  the 

^he  the  o.th  pr««ribed  by  .Utute,  in  defence  of  the  «.tio„, 
but  ^e  court  overruled  the  objection,  .aying:  "It  i.  po«.ible 

tit     u  :  '''"'  **"  '^''^^°'^"*'  *''-  ^^  becamrTuret; 

for  the  collector,  looked  upon  thi.  oath,  which  he  might  have 

.«PJH«ed  the  collector  muat  have  taken,  or  must  tdce,  aa  a^! 
fording  «.™e  .ccurity  'or  hi,  integrity.     We  muat  not  .up- 
P<-e  that  a  .worn  officer  would  not  have  mo«  scruple,  about 
|«.Ung  unfauhfully  than  one  who  wa.  not  .worn,  otherwise 
It  would  be  altogether  idle  in  the  legislature  to  exact  such 
oa  hs.     But  we  can  find  no  authority  that  would  warrant  our 
holdmg  that  the  omission  to  take  the  oath  on  the  part  of  the 
collector  furnished  a  legal  excuse  to  the  collector  for  not  pav- 
ing over  money  that  he  had  collected,  or  that  it  could  be  set 
up  by  h.s  surety  a.  a  claim  to  exemption  from  liability  on  his 
part.      And  m  another  case,  apparently  upon  the  same  bond, 
It  was  held  that  a  corporation  is  not  bound  to  see  that  thei^ 
collectors  take  the  oath  of  office ;  it  is  a  duty  which  the  statute 
impose,  a  penalty  upon  the  collector  himself  for  not  f ul- 
filling.*" 

§283.  Liability  of  sureties  where  appointment  de- 
clared void  by  statute-Again,  though  an  appointment  be 
made  in  violation  of  statutory  provisions  which  declare  it  void 
yet  If  the  appointee  enter,  upon  the  duties  of  the  office,  give, 
a  bond  and  incur,  liabilitie.  a.  an  officer,  he  and  hi.  sureties 
are  liable  upon  the  bond.     Thus,  in  violation  of  a  statute 
which  1  rovided  "that  no  person  shall  be  eligible  to  any  office' 
of  profit  or  trust,  who  is  a  defaulter  to  the  treasury,  at  the 
time  of  hi.  election,  and  that  the  election  of  any  such  person 


"(I860),  13U.  C.  <J.  B.  603. 
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■hall  be  void,"  »  defaulter  was  elected  tberiff,  he  gave  bond 
and  waa  inducted  into  office.  He  collected  taxea  and  failed  to 
pay  them  over.  Suit  was  brought  upon  his  official  bond,  and 
judgment  rendered  against  hint  and  his  sureties.  On  appeal 
it  was  urged  that  his  election  being  void,  the  bond  given  by 
him  was  equally  void.  It  was  held,  however,  that  though 
the  clrction  of  the  defaulter  as  sheriff  v*as  void,  and  his  induc- 
tion into  the  office  illegal,  yet  by  intruding  himself  therein, 
and  assuming  its  duties,  he  became  sheriff  de  facto;  and  that 
those  who  voluntarily  bound  themselves  for  the  faithful  per- 
formance of  his  duties  oould  not  absolve  themselves  from 
their  obligation  by  insisting  that  he  was  no  sheriff.'** 

Likewise  in  Kentucky,  an  Act  passed  in  1844  enacted,  "that 
no  person  shall  be  appointed  constable  in  any  district,  unless 
such  person  shall  have  been  a  citizen  of  the  district  at  least 
six  months  next  before  his  appointment,"  and  the  Act  declart'd 
any  appointment  made  contrary  to  ita  provisions  null  and 
void.  Nevertheless,  one  Teal  wts  appointed  constable  in  a 
district  in  which  he  did  not  resi(  e,  and  he  and  his  sureties 
were  held  liable  upon  his  official  bond.  The  judgment  of 
the  Court  which  is  rather  instructive  contains  the  following 
reasoning:  "It  is  obvious,  that  under  the  provisions  of  this 
Act,  the  appointment  of  Teal,  as  constable,  was  null  and  void, 
and  that  the  bond  sued  ii|x>n  is  not  valid  as  a  statutory  bond. 
But  it  does  not  necessarily  ensue  that  it  is  not  obligatory  as  a 
common  law  bond  on  the  parties  who  executed  it  It  waa  en- 
tered into  voluntarily,  and  by  its  execution  Teal  waa  enabled 
to  assume  the  character,  and  act  in  the  capacity  of  constable, 
and  thus  get  into  his  hands  the  money  of  the  plaintiff.  Thiii 
constitutes  a  sufficient  consideration  to  uphold  the  b^ad ;  and 
public  policy,  instead  of  prohibiting,  requires  the  adoption  of 


*o Jonas  TS  ScsnUnd   (1846),  6 
300. 


Humph.  (Tenn.),  IDS,  44  Am.  Dec. 
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Ae  princlpl.  that  m.ke.  .uch  bond,  binding  on  .11  ,he  obU- 
gon,  both  pnncipd  nd  •uretiek"  " 

lortelture  of  office  on  non.p«rfoniMnce  of  ctruin  r^ 

^... on  declaring  th.t  the  office  .hdl  be  v.c«.t  upon  7JZ 
or  neglect  on  the  part  of  the  pe.^  elected  or  .ppo^^d^^^ 
to  to  comply  with  certain  requirement.,  in  r^  to le  «V 
.-«  of  bond,  the  Uking  of  the  official  oath,Tle  iike  d^ 

thu^'L     T'''''''^''^*"'-    I»— .the«fo^' 

ie  1     r  .^  r."^""^  **^  ^''''  »» *^>'<*-'8«  th   dutie.  0^ 
the  office  he  .hould  be  wgarded  a.  «,  officer  dTfacto  anTh^. 

:uX     xte  ""th*^'^  *^  '"  '•""'»  -  -eglecT;'!'; 

Jhey  generally  proceed  upon  the  principle  that  the  .tat. 
«to^  requiremenu,  however  .tringent  n.ay  be  the  language 
of  the  Act   are  merely  directo.7.     Other,  claim  th.tTH 
no  part  of  the  contract  of  the  .uretie.  to  an  official  bond,  that 
before  the.  liability  .hall  attach,  their  principal  .hall  .tJctJ 


"Com.  rs  Teal    (1863),   U  B. 
Mon.  (Ky.)  29. 

"8m  we.  140  et  Mq. 

»«8Ute    r«    Toomer    (1854)     7 
Wch    (8.    C.)    216,    Stephen,   v, 
Trewurer.   (1822).  2  McCord   (S 
C),  107;  MeBee  vs  Hoke  (1843). 
8  Speer.  L.  (S.C.)138;   Kottma.i 
VII  Ayer  (1848).  3  Strob.(8.  C.)  92- 
ChieagD  ri  Gage    nsaO),  05   in 
893;    McEllmnon    vi    Wwhington 
County  (1870),  54  111.  163;  SUte 
«    Porter    (1840),    1    Ata.    688; 
De  Facto— 23. 


Crawford  v«  Howard  (1851),  0  Oa. 
314;  Stephen!  vi  Crawford  (1846) 
1    Kelly    (G,.)    574^  ^  ^^    j^' 

«80.  ••  c.  (1847),  3  Kelly  409: 
Sprowl  TS  Uwrence  (1869),  33 
Ala.  674,  WilliamMn  vs  Woolf 
nSOl).  37  Ala.  298,  State  v. 
Cooper  (1876),  63  MlM.  615.  But 
"ee  MoXutt  r«  Unca«ter  (1848) 
0  8  *  M.  (MiM.)  670,  Bennett 
VH  Stete  (1880),  68  Mi.g.  656 • 
State  T.  Tucker  (1876).  64  Ala. 
£06. 
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comply  with  all  the  requirementB  of  the  law,  so  as  to  consti- 
tute himself,  before  entering  upon  the  duties  of  the  office, 
an  officer  de  jure,  and  not  an  officer  de  facto  merely.  Again 
others  invoke  the  doctrine  of  estoppel.  Some  also  hold  that 
if  the  bond  cannot  be  enforced  as  a  statutory  bond,  it  can 
as  a  common  law  bond. 

In  State  vs  Toomer?*  which  was  an  action  against  one  of 
the  sureties  of  a  late  Master  in  Equity,  who  had  failed  to 
comply  with  an  Act  in  several  important  particulars,  it  was 
held  that  thib  constituted  no  defence  to  the  suit,  though  the 
Act  provided  that  upon  such  failure  his  office  was  to  be 
"deemed  absolutely  vacant."    The  Court  said:    "In  all  these 
cases  the  doctrine  is  affirmed,  that  the  statutory  provisions 
prescribing  the  manner  of  executing  the  bond,  suing  out  the 
commission,  or  taking  the  oaths  of  office,  are  merely  directory ; 
and  that  the  omission  to  qualify,  by  giving  the  bond,  suing 
out  the  commission  or  taking  the  oaths  of  office,  is  cause  of 
forfeiture;  but  so  long  as  the  officer  appointed  continues  to 
exercise  the  duties  of  his  office,  his  official  acts  as  to  third 
persons  are  legal."     So  in  another  case,  a  sheriff  gave  a 
bond  after  the  expiration  of  thirty  days,  and  it  was  held  that 
he  was  an  officer  de  facto,  and  his  sureties  were  liable,  al- 
though the  statute  declared,  that  if  the  bond  was  not  given 
within  thirty  days,  the  office  shall  be  vacant.*' 

But  it  seems  that  even  a  mandatory  construction  is  not  in- 
consistent with  responsibility  on  the  part  of  the  sureties,  so 
long  as  their  principal  de  facto  occupies  and  exercises  the 
office.  This  may  be  inferred  from  some  of  the  cases  above 
quoted,  where  the  reasons  given  for  the  rulings  would  apply 
equally,  whatever  construction  was  placed  upon  the  statute. 
In  fact,  a  learned  judge  says:  "The  best  considered  of  these 


«(1864).7Rieh.  (S.  C.)  216. 


"Crawford  vi  Howard   (18S1), 
•  Ga.  314. 
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doubt  the  sureties  would  be  liable  under  the  covenant,  and  I 
cannot  satisfy  myself  that  his  removal  in  the  manner  stated 
in  this  case  makes  anv  diflference." 

§  286.  Same  subject— Special  duties  of  sheriffs.— It 

must  be  borne  in  mind,  however,  that  sheriffs  stand  on  a 
different  footing  from  ordinary  oflScers.  They  are  authorized 
by  common  law  to  complete  after  the  expiration  of  their  term, 
(hitias  commenced  by  them  while  in  oflSce.  Thus,  the  same 
shoriff  who  commences  execution  is  bound  to  perfect  it,  for 
tli(^  law  regards  it  all  as  onq  act"  Accordingly,  "though  the 
shoiiff  is  out  of  his  office,  yet  he  is  bound  to  sell  the  goods" 
seized  by  him  while  in  office.*"  And  in  Boucher  v8  Wise- 
man?^ it  is  said  that  the  right  of  a  sheriff  to  continue  de  facto 
in  office  "until  he  has  regular  notice  of  his  discharge,"  has 
been  long  ago  established. 

In  view  of  this  state  of  the  law,  it  is  evident  that  there  is 
nothing  improper  or  unjust  in  sometimes  extending  the  lia- 
bility of  the  sureties  on  a  sheriff's  bond  beyond  his  fixed 
official  term,  for  they  are  presumed  to  have  contracted  with 
knowledge  of  and  subject  to  such  law.  This  principle  is 
fully  recognized  in  the  United  States,  where  it  is  held  that 
a  sheriff's  bond  covers  his  official  acts  performed  after  the 
expiration  of  his  term  of  office,  when  it  is  part  of  his  duty  to 
perform  su  h  acts.  The  undertaking  of  the  sureties,  it  is 
said,  must  be  co-extensive  with  the  duties  of  the  principal.'- 


••Tiffany  vs  Miller  ( 1850) .  «  D. 
C.  Q.  B.  426. 

"•Per  Holt,  C.  J.— Clerk  vs 
Witherg  (1706),  2  Ld.  Ray.  1072, 
6  Mod.  200.  Also  Doe  vs  Donstoa 
(18IR),  1  B.  k  Aid.  230.  19  R.  R. 
300. 

>M169S),Cro.  Eliz.  440. 


•  iBaker  vs  Baldwin  (1880),  48 
Conn.  131;  State  vs  Roberts 
(1830),  12  N.  J.  L.  114,  21  Am. 
Dec.  62;  State  vs  Hamilton  (1837). 
16  N.  J.  L.  153;  Barker  vs  Munroe 
(1834).  4  Dev.  L.  (N.  C.)  412; 
Elkin  vs  People  (1841),  4  111.  207, 
36  Am.  Dec.  641. 


§  ^87]  LIABIUTY  or  SURKTIBS  ON  BOND.  35,9 

^^ZZ  'I  ^7^*"/«  «>™™o-  l«w  duties  of  sheriffs  are 
altered  by  statute,  and  limited  to  the  term  of  office.'' 

»c«  of  holdmg  over-General  principles. -So  far  it  ha« 

be^^shownthatthesuretiesofanoWde  facto  aregeneraX 
under  the  same  responsibility  for  the  defaults  of  their  prin- 
cipal, as  If  he  were  an  officer  de  jure.  One  of  the  plausible 
ar^ments  ,n  favor  of  this  doctrine,  is  that  it  is  immate:^ 

or  an  officer  de  facto,  so  long  as  their  liability  is  not  incre  sed 
or  extended.     But  this  reasoning  evidently  can  apply  only  to 

of  one  who  ,s  merely  holding  over  as  an  officer  de  facto.  The 
de  facto  doctrme  cannot  be  permitted  to  override  the  prin- 
apl»  of  contract,  and  create  responsibilities  never  intended 
to  be  assumed  by  the  contracting  parties.  The  liability  of 
a  su«ty  .sstnctissimi  juris,  and  cannot  be  extended  tyin 

by  h.m.  No  doubt  the  official  acts  of  an  officer  holding  over 
may  be  valid  and  binding,  but  it  does  not  follow  that  his 
bondsmen  must  guarantee  their  faithful  performance. 

of  Chelrnsford^s  Demarest,'*  where  the  Court  points  ou^.  th„T 
different  considerations  prevail  when  it  is  sought  to  charge 
he  sureues  of  an  officer  holding  over,  and  when  only  h1^ 
official  acts  are  drawn  into  question.  As  the  court  washi- 
ng there  with  a  pnvate  corporation,  only  the  doctrine  of  e. 

Is^nl3ir°  "  :  """°  '"'  "P''"'''"^  ''««-'  -*«'  »>"» 
as  ,t  IS  well  known,  the  acts  of  de  facto  public  officers  are  sus- 

•«".  uec.  385;   Wood  vs  Lowden  S4(i«iW!i    t  «..     ,« 

(1887),  117  C.!.  232,  49  P.  132;  *"  '  ^"^  ***•'"•>  '• 
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tained  on  grounds  of  neceraitj  and  public  policy.  But  if  pub- 
lic policy  can  be  invoked  to  validate  the  acts  of  de  facto  public 
officers,  it  would  certainly  be  directly  against  such  public 
policy  to  violate  the  sacredness  of  contract,  in  order  to  prevent 
occasional  losses  to  the  public  by  reason  of  the  defaults  of 
their  agents.  If  parties  to  a  bond  undertake  to  be  responsible 
for  the  misbehavior  in  office  of  a  person  for  a  fixed  period, 
their  responsil  nu  should  not  be  extended  by  reason  of  the 
failure  or  neglect  oi  the  public  or  those  in  authority  to  appoint 
a  successor,  or  to  take  steps  to  remove  the  unlawful  incumbent. 
These  principles  are  so  consonant  with  reason  that  they  never 
were  seriously  doubted. 

It  is  true  that  there  are  a  few  cases"  which  might  be  said 
to  lend  support  to  a  diflFerent  doctrine,  but  they  are  not  well 
considered  decisions.     In  some  of  them  the  conflict  is  merely 
to  be  found  in  some  obiter  dicta,  which  were  unnecessary  in 
view  of  the  facts  before  the  court;  while  in  others  it  is  diffi- 
cult to  grasp  the  exact  principles  upon  which  they  were  de- 
cided.   Possibly  the  Nevada  case,  cited  '    o-  "  is  the  only 
one  directly  opposed  to  the  doctrine  univt^rsally  accepted. 
But  at  all  events,  whatever  weight  these  authorities  may  have, 
it  can  safely  be  concluded,  and  laid  down  as  a  general  proposi- 
tion, that,  in  the  absence  of  a  clear  and  positive  intention  to 
the  contrary,  to  be  gathered  from  the  bond  itself,  or  from  the 
law  under  which  it  was  given,  sureties  will  not  be  bound  dur- 
ing their  principal's  holding  over,  inasmuch  as  this  would  be 
extending  their  liability  beyond  the  period  contracted  for. 

§  288.  Rule  of  construction  of  official  bonds— English 
authorities.— The  above  will  be  apparent  from  an  examina- 
tion of  the  principles  governing  the  interpretation  of  official 


"Dunphy  vs  Whipple  (1872), 
25  Mich.  10;  State  vs  Well* 
(1872),  8  Nev.  105;  Placer  Countv 


va  Dickerson   (1872),  45  Cal.  12; 
People  vs  Beach  (1875),  77  III.  62. 


i  288J  LIABiUTV  OF  8LRETIES  ON  BOND.  ^.^ 

-ndin,  the  s^t/rrerr 

riod,  such  words  xnus't  nott  rstlf  "  i"''""'*^  ^ 
literal  and  gramznatical  meantrbm  ^u  fT  "'  "^  ^^'' 
narrowed  down  bv  r«f»«.     7    f  '*  ^  restricted  and 

period  peciledTnlt'r  ^™  ^*"^'  *^-  *<>  *»»«  official 

««  ereatiCa  CO  "i*'lt    ir  K-?!^^  "'  °«*  *«  ^  ""^-tood 

BO  fixed  b/law  or  rrLTn      f  '*^  "^^^"^  ^''^  "^"•'J  term 
^  y  iaw  or  so  recited  m  the  instrument,  as  the  case  may 

erai  had  ^.^z'^^:.!:::^^:^^^^^^  ^^ 

muter  for  the  wriod  „f  .•  J      •<>  b.  ii.  deputy  post- 

"ontinue  deputy  po.tn«te,  "    If  ?^   T  ""  ''  *•'' 
„  ♦!.    •     ,*  "°°th8  mentioned  in  the  recital     ti,- 

.t^«  Iw-      '"""''  ™  '"'''  ■""  «■"•  '»y>»d  .  yeT 

ine  oflice  being  an  annual  one "  ^         «  jear, 


"(1673),2Saund.  403. 

*  Aid.  431.  AI«o  H..«,n  V.  Long 
<.'8>4).  2  M.  4  8.  363;  St.  ^* 
;;X'   ,^"»''**"'     V.     Bo.tock 

380.  18  L.  J.  M.  C.  49;  Liverpool 


e  E«.t,  507.  2  Smith,  654;  Keith 
V.  Fene  o„  F.IU  United  ^hool 
S«t.on  (1883).  3  O.  R.  184;  Kit- 
•°n  V.  Julian  (1855).  4  El.  4  bI, 
"M.  24  L.  J.  Q.  B  202  I  T 
<N.  8.)  754,  3  W.  K  37?'       ''"'• 
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poor  rates,  waa  conditioned  for  the  duly  acconnting  to  the 
obligees  and  their  successors  for  money  received  pursuant  to 
and  in  execution  of  the  office  of  collector;  it  was  held,  that  the 
obligors  were  not  responsible  for  receipts  on  account  of  any 
year  subsequent  to  that  during  which  the  obligees  were  in 
office.'*  But  of  course  the  above  rule  of  interpretation  will 
not  prevail,  where  by  the  bond  it  appears  clearly  that  the 
intention  was  to  extend  the  liability  for  an  indefinite  period.'^ 

§  289.  Same  subject— American  authorities.— When 

untrammeled  by  the  provisions  of  their  own  statutes,  the 
American  authorities  have  been  practically  unanimous  In 
adopting  the  English  rule  o^  interpretation.  "Where  the 
term  of  an  officer,"  says  one  of  the  courts,  "is  for  a  definite 
or  fixed  period,  the  surety  is  only  liable  for  his  faithful 
performance  during  that  period.  This  is  clearly  so  when  the 
bond  itself  specifies  the  period.  If  the  bond  is  silent  as  to 
the  length  of  the  term,  but  the  statute  i.nd  r  which  the  bond 
is  given  fixes  the  term,  the  statute,  in  that  regard,  will  be 
taken  as  a  part  of  the  contract."  *»  Thus,  in  United  States  vs 
Kirkpairick*^  the  suit  was  upon  a  bond  given  to  the  Unit«d 
States,  conditioned  for  the  faithful  discharge  of  the  duties  of 
a  collector  of  direct  taxes,  by  one  Reed  who  was  appointed  to 


iiLeadl^  Tt  Evani  (1824),  2 
Bing.  32,  2  L.  J.  C.  P.  (O.  S.)  108. 

<*Peppiii  n  Cooper  (1810),  2 
B.  ft  Aid.  431;  Oswald  ts  Mayor 
of  Berwick-upon-Tweed  (1856),  5 
H.  L.  Cu.  856,  25  L.  J.  Q.  B.  383, 
2  Jur.  (N.  8.)  743,  4  W.  R.  738, 
•ffirming  3  El.  *  Bl.  653;  Curling 
vs  Challclen  <  1816), 3  M.  ft  S.  502; 
Augero  vs  Keen  (1836),  1  M.  ft 
W.  300,  2  Gale,  8,  1  Tyr.  ft  0.  700, 
S  L.  J.  Ex.  233. 

4»PeopIe  vs  Toomay  (1887),  122 
III.  308,  13  N.  E.  521.    Abo  United 


SUtes  vs  Boyd  (1841),  15  Pet. 
(U.  8.)  187;  Miller  vs  Stewart 
(1824),  0  Wheat  (U.  8.)  680; 
United  State*  vs  Spencer  (1840), 
27  Fed.  Cas.  (No.  16467)  1281,  2 
Mel^n,  265;  Bigetow  vs  Bridge 
(1811),  8  Mass.  275;  Rany  vs  Gov- 
ernor (1835).  4  Blaclcf.  (Ind.)  2; 
Moss  vs  State  (1847),  10  Mo.  338, 
47  Am.  Dee.  116;  Patterson  vs 
Freehold  Tp.  (1876),  38  N.  J.  L. 
255. 

"(1824),  9  Wheat  (U.  8.)  720. 
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that  offioe.  Reed  waa  afterwards  appointed  for  a  succeeding 
term,  but  never  gave  any  othe^  bond  or  security ;  and  after  his 
re-appointment  he  became  a  defaulter.  It  was  held  that  the 
new  commission  revoked  and  vacated  the  first;  and  that  his 
sureties  were  only  bound  for  his  acts  under  the  first  commis- 
sion, and  not  under  the  second.  So  where  the  term  of  an 
officer  was  limited  to  four  years,  it  was  held  that  he  could  not 
act  by  virtue  of  his  original  appointment  and  qualification 
after  the  expiration  of  the  term,  and  hence  that  his  sureties 
could  not  be  held  liable  if  he  was  permitted  to  unlawfully  con- 
tinue in  office.** 

So  it  is  held  that  where  the  legislature  has  extended  the 
term  of  an  officer  beyond  the  limit  fixed  by  law  at  the  time 
of  his  election  and  qualification,  the  sureties  .upon  his  bond 
cannot  be  held  liable  for  his  official  acts  during  such  extended 
term.**  Again,  where  an  officer  takes  a  bond  from  his  deputy 
to  indemnify  him  during  his  continuance  in  office,  such  bon<l 
only  covers  the  term  of  the  principal's  office  then  current, 
and  cannot  be  held  to  embrace  defaults  during  a  succeeding 
term  of  the  principal,  whether  the  deputy  continues  to  act 
without  a  new  appointment  or  not.** 

However,  as  already  pointed  out,  the  bond  itself,  or  the 
statute  under  which  it  is  given,  and  sometimes  the  character 
of  the  office,  may  indicate  that  the  liability  of  the  surety  is 
to  be  extended  for  an  indefinite  period,  or  at  least  beyond 
the  fixed  official  term.*'     Thus,  a  county  treasurer  and  his 


oOffutt  Ts  Commonwealth 
(1874),  10  Bush.  (Ky.)  212. 

4*King  County  t8  Ferry  (1803), 
8  Wa«h.  636,  32  P.  638,  34  Am. 
St.  R.  880,  19  L.Rjk.  600;  Spark* 
Ts  CherolcM  County  (1007),  70 
Kan.  280,  91  P.  80;  Brown  vt  Lat- 
timer  (1800),  17  Cal.  03. 

4«Thomaa  ti  Summey  (1864),  1 


Jonea  L.  (N.  C.)  664;  Hubert  v» 
Mendheim  (1883),  64  Cal.  213,  30 
P.  633;  Tyler  v«  Nelson  (1868), 
14  Gratt.  (Va.)  214.  But  «ee 
Hughes  vs  Smith  (1808),  5  Johns. 
(N.  Y.)  168. 

4>Camden  vs  Greenwald  (1000), 
66  N.  J.  L.  468,  47  A.  468;  Krutt- 
schnitt  vs  Hauck    (1870),  6  Nev. 
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•uretiea  were  held  liable  for  a  defalcation  committed  by  such 
treasurer  more  than  two  years  after  the  execution  of  his  offi- 
cial bond,  there  being  at  that  time  no  law  in  the  State  where 
he  held  office,  limiting  the  tenure  cf  office  of  the  oounty 
treasurers.*' 


§  290.  Where  the  statute  provides  for  holding  over.— 

But  though  the  American  courts  have  generally  acknowledged 
the  correctness  of  the  English  doctrine,  yet  they  have  not  all 
applied  it  with  equal  rigidity  in  the  construction  of  their 
own  statutes.    Constitutional  and  statutory  provisions,  which 
to  some  appeared  sufficient  to  oxclude  certain  bonds  from  the 
operation  of  the  rule,  were  construed  differently  by  others. 
For  instance,  where  the  law  provides  that  an  officer  shall 
hold  the  office  for  a  fixed  period,  and  until  his  successor  is 
chosen,  or  is  chosen  and  qualified,  there  is  a  great  diversity 
of  judicial  opinion  as  to  whether  or  not  these  words  operate 
to  make  his  sureties  liable  during  his  holding  over.     Both 
views  are  supported  by  many  weighty  and  respectable  authori- 
ties.    The  solution  of  the  question  would  seem  to  depend  on 
the  character  which  is  to  be  attributed  to  the  officer,  while 
he  so  holds  over.    If  he  is  to  be  regarded  as  an  officer  de  jure, 
then  his  sureties  are  answerable ;  if  merely  as  an  officer  de  fac- 
to, they  are  not.    In  other  words,  the  determinative  test  would 
seem  to  be,  whether  the  period  of  holding  over  is  to  be  con- 
sidered as  part  of  the  official  term  or  not    As  pointed  out 
by  a  learned  judge,  the  authorities  holding  the  officers'  sure- 
ties responsible  "appear  rather  to  sustain  the  position  that 
he  continues  in  office;  for,  if  the  courts  had  entertained  the 
opinion  that  the  officers  whose  securities  were  sued,  were  out 


163.  See  also  Laurium  v*  Milln 
(1902),  129  Mich.  S36,  89  N.  W. 
302. 


^•SUte  vs  Baldwin   (1880),  U 
S.  C.  13S. 


i  S»1J  UABIUTY  OF  SWUtTIES  ON  BOND.  ^ 

otoS^U  tt.  .,pir.,i„„  of  ,1,,  term  „f  „a«.  .p«i6e<l  ,h.„ 

expressed  statutory  term  anH  ih/*-  «>"  ^"6  ena  of  the 

«  -1    *  J       J  *"®  *""®  when  the  siiceessor 

18  elected  and  aualifipd  •  tko*  ♦!,    i       l  ""tceiwor 

;-*    .L    ..'*"**  ™  ^aw  becomes  incorDoratPrl 
n«l>t  o£  oS«  may  eitend  b,y„„d  the  ie.r  ud  ik.,  .i- 

hT^  enunciated,  to  the  eff.t  that  th^Iureties  If  an  offi^r' 
ho  dmg  over  merely  as  a  de  facto  officer,  cannot  be  saddl^ 
with  responsibility  for  his  defaults.     I„  f.et    aV  I^ jdl 
pointed  out,  we  could  discover  but  th^  or  flu/ea^^that 
-ght  to  any  possible  degree,  countenance  a  diffeLn  T^. 
Again,  generally  speaking,  the  subject  involvJa  '    eZ 
<>£  niore  academical  than  practical  interest  at  this  laT  7 
when  the  views  of  the  several  courts  upon  the  subject  aTe' 
k^wn;  for  the  recognized  Judicial  interpretation  of  a  sTatut 
being  part  of  the  case-law,  is  as  much  the  law  of  the  llnd  ai 

il'^Tkt^.  '^^^  "  ""*      -  ^-.^   ^803).  »  W.,h.  536.  32 
"Du»b.r.C.  J.,  in  King  County      Ij^Tm,    ^^   «'•    «'   «*'    " 
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the  8t*tute  iUelf.  Then,  inumuch  af  a  surety  who  becomeH 
a  party  to  a  bond  given  under  or  pursuant  to  a  statute, 
must  be  presumed  to  have  contracted  subject  to  such  stat- 
ute as  judicially  interpreted  in  his  jurisdiction,  he  cannot 
complain  if  afterwards  he  is  held  strictly  to  the  terms  of 
his  contract  as  thus  settled.  Both  views  of  the  question, 
however,  are  given  below  with  the  authorities  supporting 
them. 


§  292.  Jurisdictions  where  sureties  of  holding  over 
officers   held   liable— Officers   de  jure.— The   Missouri 
courts  are  among  those  that  favor  a  liberal  construction  of 
constitutional  or  statutory   provisions  authorizing  holding 
over,  by  assigning  to  the  words  their  full  literal  and  gram- 
matical import     Thus,  in  Long  va  8eay*»  it  was  held  that 
the  sureties  on  the  bond  of  an  officer,  who  by  law  holds  until 
his  successor  is  elected  and  qualified,  remain  liable  so  long 
as  he  continues  to  hold  the  office,  though  that  be  beyond  the 
term  for  which  he  was  elected.     In  another  case  the  Court, 
referring  to  this  subject,  says:  "The  doctrine  now  well  settled 
in  this  State  is,  that  an  officer  elected  or  appointed  to  hold 
for  a  definite  period  of  time  and  until  his  successor  shall  be 
duly  elected  and  qualified,  holds  his  office  for  the  specified 
term,  and  if  ho  successor  be  elected  or  appointed  at  the  expira- 
tion of  the  time,  his  term  of  office  continues  until  such 
appointment  or  election,  and  that  the  time  during  which  he 
holds,  after  that  specified  time  has  expired  and  until  a  suc- 
cessor is  elected  and  qualified,  is  as  much  a  part  of  his  term 
of  office  as  the  preceding  time." '" 

Similarly,  in  Indiana  it  was  held  that  the  sureties  upon 


«*(1880),  72  Mo.  648. 

soSavings  Bank  of  Hannibal  vs 
Hunt  (1880),  72  Mo.  807,  citing 
Stat*  va  Lualc  (18M),  18  Mo.  333; 


SUte  v«  Auditor  (1866),  38  Mo. 
102.  Alio  SUte  v(  Kurtezborn 
(1883),  78  Mo.  08,  affinning 
(1880),  9  Mo.  App.  243. 
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hold  „d  exerci^,  the  dut^  of  ^'1  '/°^~°^°""'  ^° 
.ucce^or  w«  elected  «.d  T«^ifili'  Id  lV"f  ""'"  ^" 
for  defaulto  oonunitted  before."  ^  '""* 

official  duty  committpH  K«  ♦!.  •        •  '  *  *"««<'h  of 

of  office  for^Zrbo^/^^r;^^^^^^^^^^  ''"^"l!^«  *- 
after  the  expiration  of  his  oZalTr:;  l^Z  H  ' 'iT 
"P  the  office  to  his  successor  "  t„^'  ^  °™  ^*  ^''^^'' 
however  a  distinn*;  ^**°'^;  -^^  ^^^P^e  w  AikenheadJ'* 
"WBcver,  a  aistinctioQ  was  taken  botwooT.  *\.  , 

officer  is  re^lect«H  «n^  *u  ,  *^®  *''"'®  ^^^^  the 

ireasurer  was  to  continue  until  his  successor 


488,    following    Butler    vg    State 

(J803,.    20    I„d.    ,69.      See    !t 

»';U"  ,^****  "*«'>•  8  Ind.  484. 


1888).  22  P.  171.  '    '"•' 

»«(18S6),  8C«1.  10«. 
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vru  qualified,  and  until  tfaii  took  plaee,  ordinarily,  hia  aur*- 
tiea  would  be  bound.  But  Aikenhead  was  elected  for  a  new 
term  and  ought  to  have  given  a  new  bond.  It  devolved  upon 
another  officer  of  the  law  to  aee  to  thii,  and  the  auretiea  upon 
the  bond  may  well  have  retted  in  security  under  the  imprea- 
iion  that  the  obligations  of  the  law  had  been  fulfilled.  If 
another  than  Aikenhead  had  been  elected  and  failed  to  quali- 
fy, so  at  to  have  continued  the  latter  in  office,  the  defendants 
would  have  been  chargeable  with  notice,  and  indeed  their  con- 
tinued liability  would  have  been  but  an  incident  of  their  con- 
tract.'* 

And  in  Placer  Comty  vt  DieUnon**  there  is  language 
that  might  be  interpreted  u  meaning  that  even  if  a  principal 
holds  over  merely  as  a  de  facto  officer,  yet  his  sureties  might  be 
liable.     The  suit  was  also  upon  the  bond  of  a  county  treas- 
urer, and  the  Court  said :  "Dickerson  was  at  that  time  stiU 
acting  in  his  official  capacitv,  and  was  de  facto,  at  least,  the 
County  Treasurer  of  Placer  County.    Whether  he  waa  right- 
fully so  or  not  is  not  material.     The  defendants  were  still 
held  for  his  breaches  of  official  duty,  and  could  not  be  permit- 
ted to  claim  in  their  defence  that  de  jure  the  office  belonged  to 
HoUenbeck,  who  had  not  then  entered  upon  the  discharge  of 
his  duties."  »• 

In  Oregon,  it  is  declared  that  "whatever  the  rule  at  com- 
mon law  may  have  been,  it  is  clear  that,  where  by  the  consti- 
tution or  law,  officers  are  elected  or  appointed  for  a  term,  and 
until  their  successors  are  elected  and  qualified,  they  are  there- 
by authorized  to  hold  and  exercise  their  offices  until  their 
successora  are  duly  elected  or  appointed  under  some  existing 
provision  of  the  law."  " 


••(1872),4a  Cal.  12. 
"For  •  liniiUr  dictum,  see  Peo- 
ple Vi  Uemeh  (1876),  77  111.  62. 


('Bran,  J.,  in  State  r*  Simoo 
( 18S1 ) ,  20  Or.  386.  26  P.  170.  Alw 
Eddy  ▼•  Kinetid    (1896),  28  Or. 
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The  uun«  principle  of  stetntory  interpretation  hii  been 
adopted  in  North  Carolina,**  in  South  Carolina,**  in  Mii- 
•iaaippi,**  in  Georgia,*'  and  in  Nebraaka.** 

f  294.  Jurisdictions  where  sureties  of  holding  r  '*r 
officers  held  not  liable--Officers  de  facto. — On  the  o«  r 
hand,  there  is  quite  a  formidable  array  of  authorities  holding 
that,  where  one  is  elected  to  an  oiBce  under  a  law  which  pro- 
videe  that  he  shall  hold  the  office  for  a  fixed  term,  and  until 
his  aucoessor  is  elected  and  qualified,  and  he  is  either  re- 
elected at  the  expiration  of  the  term,  but  fails  to  give  a  new 
bond,  or  a  snooeesor  is  regularly  elected,  but  fails  to  qualify, 
and  he  is  permitted  to  hold  over,  the  sureties  on  his  bond 
are  not  liable  for  a  defalcation  occuring  after  the  expiration 
of  the  first  term.  "But  these  authorities,"  saiys  a  learned 
judge,  "seem  to  proceed  generally  upon  the  theory  that  his 
holding  over  is  wrongful,  because  his  own  re-election  or  that 
of  his  successor,  and  a  failure  to  qualify,  terminated  his  right 
to  the  office,  and  created  a  vacancy  which  should  have  been 
filled  by  the  proper  appointing  power."  •» 

In  those  cases,  as  is  evident,  the  statutory  language  ia  con- 
strued strictly  by  reference  to  the  fixed  term  of  office,  and  the 
meaning  ascribed  to  it  is  that  a  reasonable  time  only  is  to 
be  allowed,  at  the  expiry  of  the  official  term,  during  which 
the  outgoing  officer  may  legally  hold,  in  order  that  his  suc- 


t :  1 


n 
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837,  41  P.  157;  B*ker  City  y 
Murphy  (1895),  30  Or.  405,  42  P. 
133,  35  L.R.A.  88. 

liQulley  Tt  Daniel  (1859),  « 
Jones  L.  (N.  C.)  444;  Snuggt  tb 
StoiM  (1860),  7  Jones  L.  (M.  C.) 
382. 

••TreMurers  vs  Lang  (1&11),  2 
Bailey  (S.  C.)  430. 

*0McAffee  vs  Rusiell  (1856),  29 


Miss.  84;  Thompson  ts  State 
(1859),  37  Miss.  518. 

«iCuthbert  ts  Brooks  (1873),  49 
Ga.  179. 

•'United  States  vs  Jameson 
(1882),  16  Fed.  R.  331. 

«>Per  Bean,  C.  J.,  in  Eddy  vs 
Kineaid  (1896),  28  Or.  637.  41  P. 
167. 
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cesser  may  be  appointed  and  may  qualify  and  take  charge 
of  the  office ;  and  after  the  expiration  of  such  time,  the  rea- 
sonableness of  which  depends  in  each  case  upon  statutory  re- 
quirements and  other  circumstances,  the  officer  holding  over 
ceases  to  be  an  officer  de  jure,  to  become  merely  an  officer 
<le  facto,  whose  sureties  from  that  moment  are  relieved  from 
all  further  liability. 

Notwithstanding  that  the  opposite  theory  may  have  the 
balance  of  convenience  on  its  side,  it  must  be  admitted  in 
view  of  the  rules  generally  controlling  the  interpretation  of 
bonds,  that  this  construction  of  the  statutes  can  be  supported 
by  very  strong  and  weighty  arguments.     "Certainly,"  says 
one  judge,  "a  plausible  argument  can  be  made  on  each 
side  of  tb«*  question;  but,  upon  mature  reflection  I  have  in- 
clined to  the  view  that  it  is  more  in  harmony  with  the  general 
principle  ruling  this  subject,  and  which  has  been  already 
stated,  to  refuse  to  give  to  the  stipulation  in  question  the 
latitude  requisite  to  support  the  action  of  the  i^aintiflF."    And 
further  on,  he  adds:    "Can  we  presume  that  virtually  the 
city  officials  said  to  those  sureties,  this  treasurer  is  appointed 
for  a  year,  and  you  become  his  surety  for  that  year;  it  is 
our  duty  to  appoint  his  successor  at  the  end  of  this  year,  but 
if  we  fail  to  perform  that  duty,  you  thereby  become  his  sure- 
ty for  all  such  time  as  we  shall  persist  in  such  neglect,  even 
though  it  may  cover  the  whole  life  of  the  incumbent?    It 
seems  to  me  that,  in  the  language  of  the  case  cited  from 
Saunders,  this  it  is  'unreasonable  to  suppose.' "  •* 

§  295.  Same  subject.—  Of  the  same  opinion  was  Chief 
Justice  Shaw,  in  a  suit  involving  the  liability  of  sureties  on 
a  bond  of  a  treasurer  who  was  to  be  "chosen  annually,"  and 

"Per  Beaslejr,  C.  J.,  in  Rahwajr      v.  Crowell  (1878),  40  N.  J  L.  207 
29  Am.  R.  224.  «.  «" . 
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Who  wa8  to  hold  his  office  until  another  should  have  been 
chosen  and  qualified  in  his  stead-    Said  the  learned  judge: 

The  law  having  directed  that  such  officer  shall  be  choin 
annually,  or  at  the  annual  meeting,  it  assumes  and  presup- 
poses that  such  direction  wiU  be  complied  with,  and  then 
the  words  in  question  must  be  construed  to  mean,  till  the  next 
annual  meeting,  or  meeting  at  which  such  annual  election  is 
to  be  made,  and  such  reasonable  time  afterwards  a.  shall  be 
sufficient  to  enable  the  officer-elect  to  procure  and  deliver  his 
bond,  and  do  whatever  else  is  required  to  complete  his  quali- 
fication; or  If  he  fails  thus  to  qualify,  until  the  corporation 
can  elect  another  and  cause  him  to  be  qualified  " 

And  in  Harris  vs  Babbitt "  Judge  Dillon  concurred  in  the 
above  views,  and  observed  that  the  courts  which  support  a 
different  interpretation  "do  not  seem,  in  general,  to  have  had 
their  attention  called  to  the  reasoning  on  the  other  side" 
and  that  their  decisions  are  not  as  fully  considered  aa  the 
other  line  of  adjudications. 

K  t  ^^^^  »»»>J«'=*-Upon  the  above  principles,  it  was 
held  in  New  Jersey  that  a  clause  in  a  bond  of  suretyship  for 
a  public  official,  guaranteeing  the  faithful  dischar^  of  his 
duties  for  a  specified  term  and  "until  his  successor  is  ap- 
pointed, will  not  hold  the  surety  for  defaults  occurring  be^ 
yond  a  reasonable  time  after  the  expiration  of  his  term- 
but,  what  IS  a  reasonable  time  is  a  question  of  fact  for  thJ 
jury,  and  not  a  question  of  law.«^ 

In  Minnesota,  the  Supreme  Court  declared  that  the  statu- 
tory provision  for  a  contingent  holding  over  was  a  precau- 


•sChelmgford  vs  Demarest 
(1830),  7  Gray  (Mass.)   1. 

"(1877),  4  Dill.  C.  C.  (U.  S) 
183.  ' 

De  Facto— 26. 


•'Camden  vs  Greenwald  (1000), 
05  X.  J.  L.  458,  47  A.  458.  Also 
Rahwa.v  vs  Crowell  (1878),  40  X 
J-  L.  207,  29  Am.  H.  224. 
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tionary  one,  to  prevent  a  possible  vacancy  or  lapse  in  the  of- 
fice, but  was  not  intended  to  create  an  unlimited  term,  or  to 
indefinitely  extend  the  prescribed  term."'  But  one  of  the 
judges  dissented,  remarking  that  "the  term  of  the  treasurer, 
as  an  ofiicer  de  facto  and  de  jure,  continues  until  his  suc- 
cessor is  elected  and  qualified.  The  interval  between  the 
end  of  the  two  years,  and  the  election  and  qualification  of 
the  successor,  is  just  as  much  a  part  of  the  term  as  is  the 
period  of  two  years  itself." 

In  Iowa,  where  a  treasurer  was  re-elected  and  continued 
in  office  during  a  second  term  without  being  re-qualificd,  it 
was  held  that  after  the  expiration  of  the  term  fixed  for  quali- 
fication he  did  not  legally  hold  over,  but  remained  treasurer 
de  facto  only;  and  that  the  sureties  on  the  bond  executed  by 
him,  when  he  qualified  for  his  first  term,  were  not  liable 
beyond  that  period." 

§  297.  Same  subject.— In  Wisconsin,  it  has  been  judici- 
ally remarked  that  "as  time  must  necessarily  elapse  after 
an  election  to  enable  the  officer-elect  to  express  his  acceptance 
and  qualify,  it  must  be  presumed  that  the  sureties  contracted 
that  the  old  officer  would  perform  his  duty  until  a  reasonable 
period  was  allowed  for  doing  those  things."  ^» 

In  Delaware,  it  is  held  that  a  surety  in  the  official  bond 
of  an  officer  whose  appointment  is  annual,  is  not  liable  be- 
yond the  year,  though  the  officer  continues  by  law  until  a 
successor  is  appointed.'^  By  the  Court :  "It  is  another  gen- 
eral principle,  that  if  a  person  is  surety  for  the  fidelity  of 
another  in  an  office  of  limited  duration,  or  the  appointment 

"Scott  County  v.  Ring  (1882),         TOOmro   ts    Kaine    (1876)     3» 

29  Minn.  398.  wis.  468. 

"Wapello    County   vt   Bigbun         "Wilmington  vn  Horn   (18371 

(1889),  10  Iow»,  39,  74  Am.  Dm.  2  H«rr.  (Del.)  190. 
370. 
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to  Which  ia  only  for  a  limited  period,  he  is  not  obliged  beyond 
that  period." 

In  Kansas,  the  same  principle  of  interpretation  prevails. 
In  an  action  upon  a  bond,  ,.   ich  was  not  expressly  limited 
as  to  time,  the  Court  observed:    "The  silence  of  the  bond 
as  to  Its  own  duration,  is  immaterial.     The  law  fixes  the 
length  of  the  principal's  term,  and  the  obligation  of  the 
sureties  extends  only  to  the  term  existing,  and  for  which 
the  bond  18  given.     Nor  does  the  failure  of  the  people  to 
elect  a  successor,  or  of  the  successor  elected  to  qualify  ex- 
tend the  term  for  which  the  principal  was  appointed.  '  He 
may  It  18  true,  be  continued  in  office,  as  the  statute  has  pro- 
vided, for  preventing  a  vacancy  between  the  close  of  the  one 
term  and  the  election  and  qualification  of  a  successor:  but 
he  18  simply  fiUing  a  part  of  his  successor's  term."  " 

There  are  several  other  authorities  maintaining  the  same 
doctrine  m  regard  to  the  strict  interpretation  of  bonds." 

§  298.  Liability  of  sureties  where  the  bond  provides 
for  holding  over.- Where  the  official  bond  conteins  stipu- 
lations similar  to  the  statutory  provisions  as  to  holding  over 
there  is  as  much  conflict  in  regard  to  the  interpretation  of 
such  clauses  among  the  Courts,  as  there  is  with  reference 
to  the  construction  of  the  statutes.  Some  assign  to  the  words 
their  grammatical  meaning,  and  hold  that  the  sureties  are 


T'Riddell  vg  School  District  No. 
72  (1876),  15  Kan.  168.  See  also 
Sparks  vs  Cherokee  County  ( 1907) , 
78  Kan.  280,  91  P.  89. 
"Dover  vs  Twombly  (1860),  42 
N.  H.  S9;  Hewet  ts  People  (1802), 
«8  111.  App.  439;  Heuitt  vs  State 
(1823).  «  Har.  ft  J.  (Md.)  95; 
Staite  vs  Crooks  (1836),  7  Ohio 
(pt.  2)  221;  SUte  vs  Powell 
(1888),  40  U.  Ann.  241;  State  vs 
I*ke  (1893),  48  La.  Ann.  1207,  14 


So.  128;  Board  of  Administrator* 
vs  McKowen  (1898),  48  La.  Ann 
251.  10  So.  328,  55  Am.  St.  R.  275; 
Montgomery  vs  Hughes  (1880),  66 
Ala.  201;  King  County  vs  Ferry 
(1893),6  Wash.536,  32P.  638,  .14 
Am.  St.  R.  880,  19  L.R.A.  500; 
Ballard  vs  Thompson  (1809),  21 
Wash.  669,  69  P.  617;  Offutt  vs 
Commonwealth  (1874),  10  Bush. 
(Ky.)  212. 
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liable  until  a  successor  to  their  principal  has  duly  qualified 
and  entered  upon  the  duties  of  the  office."  Others  limit 
the  liability  of  the  sureties  to  the  default  accruing  within 
a  reasonable  time  after  the  expiry  of  the  official  term." 
And  finally,  some  wholly  deny  any  effect  to  such  stipulations, 
and  hold  that  the  bondsmen  cannot  be  Halle  beyond  the 
specified  term  of  office.  "The  fact  that  the  bond  contains 
the  clause  which  in  terms  extends  the  liability  'until  another 
is  chosen  and  sworn  in  his  stead,'  does  not,  like  a  statutory 
clause  of  the  same  import,  extend  the  legal  liability  beyond 
the  expiration  of  the  municipal  year."  '• 

§  299.  De  facto  officer's  sureties  not  liable  to  de  jure 
officer  for  official  salary  or  fees— It  is  held  that  the  sure- 
ties on  the  official  bond  of  an  officer  de  facto  are  not  liable 
to  the  officer  de  jure,  upon  his  recovery  of  the  office,  for  the 
fees,  salary  or  emoluments  thereof,  which  were  received  by 
the  former  while  wrongfully  exercising  the  functions  of 
the  office.    "No  case  can  be  found"  says  one  Court,  "where 
the  excluded  party  has  sought  to  hold  the  sureties  upon  the 
official  bond  of  the  de  facto  officer  liable  for  damages  for 
such  wrongful  detention  or  for  fees  collected  for  services 
rendered  by  such  intruder.     This  affords  n  strong  presump- 
tion that  there  is  no  such  liability."  "    It  is  larther  said  that 
the  bond  is  not  an  undertaking  binding  the  sureties  "to 
guarantee  the  validity  of  the  title  of  their  principal  to  the 
office  he  was  exercising." '" 


T4li»uriiim  vi  Mills  (1002).  12!) 
Mich.  .MG.  89  N.  W.  362;  Ake« 
v«  SUte  (1850),  8  Ind.  484. 

TcCamden  v«  Greenwald  (1000), 
«5  N.  J.  L.  458.  47  A.  458. 

'«Per  Virt,<n,  J.,  in  Norridf^e- 
wock  VB  Ifale  (1888),  80  Me.  362. 
Rw  alBo  Com.  vs  Fairfax  (1809), 
4  Hen.  4  M.   (Va.)   208. 


T'Curry  vg  Wright  (1888),  8fi 
Tenn.  630,  8  8.  VV.  693. 

"Id.;  alao  People  ti  Jackson 
(1801),  18  Colo.  App.  308,  64  P. 
1C51;  but  see  Morris  va  Peopl<> 
(1800),  8  Colo.  App.  376,  4«  P. 
601. 
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OF  THE  VALIDITY  OF  THE  OFFICIAL  ACTS  OP 
DE  FACTO  OFFICERS. 

CHAPTER  24. 

IMTR0DUCT0B7. 

I  aOO.  So«^  of  this  book. 

8  300.  Scope  of  this  book.—  In  dealing  with  this  tnb- 
jeot,  it  will  be  imponible  to  refer  to  every  instaooe  where 
the  acts  of  de  facto  officers  have  been  held  valid,  as  this  would 
involve  the  repetition  in  another  form  of  all  the  cases  al- 
ready considered  in  the  preceding  books..  Therefore,  after 
laying  down  general  principles,  we  shaU  content  ourselves 
with  referring,  by  way  of  illustrations,  to  the  decisions  which 
are  most  likely  to  be  of  interest.  There  are,  however,  sub- 
jects which  have  a  special  importance,  or  about  which  there 
is  conflict  among  the  authorities.  These  will  require  to  be 
treated  separately.  With  these  considerations  in  view,  we 
shall  investigate  the  subject-matter  of  this  book  under  six 
heads,  which  will  form  so  many  chapters,  as  follows:— 

1.  Acts  of  de  facto  officers  valid— Rule  explained  and  il- 
lustrated. 

2.  Acts  of  de  facto  officers  in  relation  to  the  levy  and  col- 
lection of  taxes — Tax  titles. 

3.  Appointment  or  election  to  office  by  de  facto  officers. 

4.  Acts  of  de  facto  officers  in  relation  to  elections. 

6.  Validity  of  oaths  taken  before  de  facto  officers— Per- 
jury- 

6.  VaUdity  of  acts  of  de  facto  judicial  officers— De  facto 
courts, 

407 


■  'ini 
Li] 

If 


;      I 


■:  -llil. 


f 


'.'I  ' 


CHAPTER  25. 


ACTS  OF  DE  FACTO  OFFICEHS  VAUU-KULE  EXPLAINED  AMD 
ILLUSTRATED. 


SOS. 


I  301.  General  rule. 
308.  AeU  not  valid  when  official 
eharacter        notoriously 

iMUl. 

•OS.  AeU  not  valid  aa  to  peraont 
aware    of    the    offieer'a 
want  of  title. 
Sane  aubjeet 

Knowledge  of  defective  title 
of  appointeea  not  gene*- 
Ally    imputable    to    ap- 
pointora— Liabilitj  of  ap- 
pointora  for  acta  of  ap- 
pointeea discussed. 
Same  subject— English  au- 
thority. 
.  Same       subject— Amerieaa 
authorities. 
Where  ignorance  of  defec- 
tive title  is  due  to  gross 
Diligence,  de  facto  hile 
cannot  be  invoked. 
Conflicting   ruling  in   New 
York  in  regard  to  effect 
of  knowledge  of  defective 
title. 
De  facto  rule  does  not  ap- 
ply   where    same    would 
work  injury. 
Acts  of  de  facto  Governors 
end  Legislators   in   rela- 
tion   to    the   passing   of 
laws.' 
Ordinances  or  other  meas- 
ures passed  by  de  facto 
municipal  bodies. 

408 


306 

307. 
SOS. 

309. 

310. 
311. 

SI2. 


I  813.  Bonds  sip:ned  or  issued  by 
de    facto    municipal    of- 
ficers. 
318a.  ContracU     made    by     do 
facto  olReera  binding  ou 
eorporation. 
814.  Acts  of  de  facto  municipal 
offlcers  in  relation  to  var- 
ious  matters. 
SIB.  Payments  by  or  to  omcer  de 
facto,  valid  and  bindinsf 
on  all  partiea. 
SlSa.  Validity  of  marriages  per- 
formed by  de  facto  odl- 
eers. 
316.  Validity  of  instruments  ac- 
knowledged     before     or 
registered    by    de    facto 
officers. 
Acts  of  de  facto  clerks  and 
deputy  elerka  of  courts. 
Acts   of  de   facto   sheriffs 
and   constables,    and   de 
facto  deputies. 

319.  Acts  of  de  facto  prosecuting 

attorneys. 

320.  Validity  of  acts  of  de  facto 

officers  in  relation  to  the 
selection  and  awearing  of 
jurymen. 

321.  Validity  of  bonds  or  recojr- 

nisances  taken  or  ap- 
proved by  officera  de 
facto. 


317. 


318. 
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8  301.  Genertl  rule.-It  i.  manifest  from  ,.h«t  h.«  al- 
ready been  aaid  that  the  acta  of  officers  de  facto,  performed 
by  them  withm  the  scope  of  their  assumed  official  authoritv ' 
in  the  interest  of  the  public  or  third  persons,  and  not  for 
their  own  benefit,'  are  generally  as  valid  «,d  binding  as  if 
they  were  the  acts  of  officers  de  jure.  "This  doctrine  dates 
M  far  back  as  the  Year-Books,  and  it  stands  confirmed,  with- 
out any  qualification  or  exception,  by  a  long  line  of  adjudica- 
tions, both  in  England  and  in  the  United  States.'"  "ActH 
done  by  m.  officer  de  f«,to,  and  not  de  jure,  are  good,"  says 

'C         f «';"  7  <»"*-«on  « law,"  obaerveaCjud^, 

betwe^  the  officii  acts  of  an  officer  de  jure,  J  tZ 

of  an  officer  de  fncto.    So  far  .a  the  public  and  third  persons 

fowe  «id  eflfect  aa  the  acU  of  the  other.    The  only  difference 
between  the  two  is,  that  the  latter  may  be  ousted  from  hi« 
office  by  a  direct  proceeding  against  him  in  the  nature  of  quo 
.  warnjnto,  and  the  former  can  not.     Their  official  acts  are 
equally  valid.    The  rule  is  one  which  is  dictated  alike  by  prin- 
ciples of  justice  and  public  policy.    It  would  be  a  great  hard- 
ship if  innocent  persons  were  made  to  suffer  by  the  unknown 
negligence    f  officials,  who,  under  color  of  office,  wer«  daily 
holding  themselves  out  to  the  public  as  officers  de  jure"» 
Fpon  this  principle,  a  third  party  bona  fide  procuring  the 
services  of  a  de  facto  officer,  is  no  more  responsible  for  his 
acts  than  if  he  were  an  officer  de  jure.« 
In  fact,  the  question  for  determination  in  cases  involving 


»B»iley    Ts    Fisher    (1874),    38 
lows,  22S. 

»R.  V.  LUIe  (1738).  Andr.  103; 
P»ek  v»  United  SUtes  (1906),  « 
Ct.  CI.  414;  Jordan  v»  Ry.  Co 
(1904),  26  Pa.  gup.  ct.  664. 

•Heath  v«  SUte  (1860),  36  Ala. 
S7S. 


♦Vin.  Abr.  Tit.  Officer  and  Of- 
flees  (G.  4), 

•Somerville,    J.,    in    Joseph    vs 
Cawthom    (1883),    74    Ala.    411 
See  also  Com.  vs  Wotton    (Mass. 
1809).  87  N.  E.  202. 

•Beriy  ts  Hart   (1871),  1  Col. 
246. 
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the  application  of  the  de  facto  doctrine,  ia  not  an  a  rule 
whether  the  challenged  acU,  auuming  the  officer  to  be  de 
facto  auch,  are  valid,  but  whether  the  person  whoM  title  ia 
questioned,  is  or  was  really  a  de  facto  officer.    As  stated  hj 
a  learned  judge:    "The  rule  that  the  acta  of  a  de  facto  officer 
are  valid  as  to  the  public  and  third  persons  is  firmly  estab- 
lished, although  it  is  sometimes  difficult  to  determine  whether 
the  evidence  is  such  as  to  warrant  a  finding  that  a  particular 
act  or  acts,  the  legality  of  which  may  be  in  issue  in  a  given 
case,  were  those  of  a  de  facto  officer."  »     It  foUows  from 
this,  that  the  numerous  cases  referred  to  in  previous  parts 
of  this  work,  upholding  a  de  facto  character  in  persona  as- 
suming to  hold  office  under  various  circumatances,  are  equally 
authority  for  tbe  proposition  laid  down  in  this  section.    Nev- 
ortheless,  for  the  sake  of  convenience  and  raady  reference, 
it  baa  been  thought  advisable  to  collect  in  this  place  a  few 
authorities,  selected  from  an  overwhelming  number  of  others 
of  like  import' 


mi ' 


ifrH 

mi: 


TDe  Haven,  J.,  in  Walte  y% 
Santa  Crui  (Cal.  1898),  89  Fed. 
619. 

•Scadding  v«  Lorant   (1851),  S 
H.  L.  Caaea  418,  5  Eng.  L.  k  Eq. 
16,  16  Jur.  98S,  affirning  13  Q.  B. 
706;    Parker  ya   Rett    (1701),   12 
Mod.  486,  1  Ray.  (Ld.)  6S8;  R.  v« 
Lisle  (1738),  Andr.  163;  Milwardvi 
Thatcher    (1787),  2  Term.   (D.  ft 
E)    81,   1    R.   R.  431;    R.   va  St. 
Clement's  (1840),  12  Ad.  A  E.  177, 
3  P.  A  D.  481,  4  Jur.   1059;   De 
Grave    va     Corp.    of    Monmouth 
(1830),  4  C.  A  P.  Ill;  CoeUrd  v* 
Winder    (1600),    Cro.    Eliz.    775; 
(for  other  English  eases  see  ante, 
•ec.   e)-0'NeU    ts   Atty.-Gen.   of 
Canada    (1896),  26  Can.  Sup.  Ct. 
122,  1  Can.  Crim.  Cases  303;  Pon- 


tlae  Conntjr  Ta  Roaa    (1889),  17 
Cw.  Sup.  Ct.  406,  affirming  s.  a. 
■Mb  BOB.  Pontiae  Couatjr  t«  Pob- 
tiac  Pac.  Junction  Ry.  Co.  (1888), 
11  Leg.  Kewa  (Que.)   370;  Speers 
TS  Speers    (1896),  28  O.  R.   188; 
Turtle  vs  Euphemia  Tp.    (1900), 
31    O.   R.    404;    Hamilton   School 
Trustees  vs  Nell    (1881),  28  Or. 
(Ont.)     408;     Kent     va     Mercer 
(1862),  12  V.  C.  C.  P.  30;  R.  vs 
Smith   (1848),  4  U.  C.  Q.  B.  322; 
Rouleau  vs  Corp.  of  St.  Lambert 
(1806),  10  Que.  R.  (S.  C.)  60  A  85; 
LeBoutilller  vs  Harper    (1875),   1 
Que.  L.  R.  4;  Hogle  vs  Rockwell 
(1898).  20  Que.  R.    (8.  C.)    309; 
R.  vs  Gibson  (1896),  29  Nov.  Scot 
R.   4;    Croolcshank   vs  McFarlana 
(1863),  7  N.   B.  544;   Caw^y  vt 
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i  302.  Acts  not  valid  when  official  character  notori- 
ously bad.— The  acts  of  an  illegal  officer,  however,  are  valid 
only  when  the  defect,  in  his  title  are  unknown,  for  when  the 
public  or  third  per«>n>  have  or  should  have  a  knowledge  that 
the  officer  is  not  an  officer  de  jure,  there  is  no  reason  for  val- 
idating  his  acts,  and  the  law  wiU  no  longer  protect  those 


Bnuiehflowcr  (1884),  1  B.  C.  (Pt. 
8)  80;   (for  other  Caiwdian  e«MS 
■M  ante,  mc.  11)— Koflre  vs  United 
SUte*   (1897),  164  U.  8.  M7,  17 
Sup.    Ct.    812,    41    L.    ed.    S88; 
Ctoniales  re  Rom   (1887),  120  U. 
8.  flOS,  7  Sup.  Ct  706;  McDowell 
y»  Unit«l  SUtea    (1895),   ISO  U. 
8.  696,  16  Sup.  Ct.  Ill,  40  L.  ed. 
271;  Cardou  va  Baird  (1907),  30 
App.    (D.  C.)    86;   Maateraon  ▼• 
Matthewa    (1877),    60    Ala.    260; 
Miller  VI  Callaway  ( 1878) ,  32  Ark. 
666;  Monaban  t»  Lynch  (1903),  t 
Alaska,    132;    Jafforda    va    Hint 
(1886),   2  Aril.   162,   11    P.   361; 
Suianville   Ta   Long    (1904),    144 
Cal.   362,  77   P.  987;   Darrow  vs 
People   (1885),  8  Colo.  417,  8  P. 
661;  State  ve  Carroll    (1871),  38 
Conn.  449,  9  Am.  Sep.  409;  State 
vs  Oleawn    (1869),   12  Fla.   190; 
Gunn  vs  Taekett   (1881),  67  Ga. 
725;  Sharp  va  Thompson   (1881), 
100  III.  447,  39  Am.  Rep.  61 ;  Par- 
ker v»  SUte  (1892),  133  Ind.  178, 
31   N.  E.   1114;    Stote  vs   Powell 
(1897),  101  Iowa,  382,  70  N.  W. 
892;  State  vs  Perkins  (1864),  24 
N.    J.    L.    409;    Morton    vs    Lee 
(1882),  28  Kan.  286;  Patterson  vs 
Miller  (1859),  2  Mete.  (Ky.)  4C3; 
Citizens  Bank  vs  Bry    (1848),  3 
La.  Ann.  630;  Belfast  vs  Morrill 
(1876),   65   Me.    580;    Abbott    vs 
Chase  (1883),  76  Me.  83;  Koonta 
vs  Hancock   (1886),  64  Md.   184; 


Pateraiica    vs    Stone    (1876),    119 
Mass.  465,  20  Am.  Rep.  335;  Au- 
ditor-Gen.  vs    Sup'ra    (1891),    89 
Mich.  552,  51  N,  W.  483;  Ramsey 
County    va    Brlsbin     (1871),    17 
Minn.  451 ;  Vicksburg  vs  Lombard 
(1876),  51  Miia.  Ill;  Perkina  vs 
Fielding   (1893),  119  Mo.  149,  24 
8.  W.  444.  27  8.  W.  1100;  State  va 
Cook  (1896),  17  Mont  589,  43  P. 
028;  Oradla  rp  Baaehe  (1900),  60 
Neb.  665,  83  N.  W.  916;  Walcott 
vs  Wells   (1890),  21  NaT.  47.  84 
P.  367,  37  Am.  St  R.  478,  9  L.R.A. 
59;  Jewell  vs  Gilbert   (1885),  64 
N.  H.  13,  5  A.  80,  10  Am.  St  R. 
357;  Oliver  vs  Jeriqr  City  (1899), 
83  N.  J.  L.  634,  44  A.  709,  76  Am. 
St  R.  228,  48  L.R.A.  412,  reversing 
63  N.  J.  L.  96,  42  A.  788;  Wilcox 
vs  Smith  (1830),  5  Wend.  (N.  Y.) 
231,  81  Am.  Dec.  813;  People  vs 
Cook   (1853),  8  N.  Y.  67,  69  Am. 
Dec.  461,  affirming  ( 1852),  14 Barb. 
259;    Burke  vs   Elliott    (1844),   4 
Ired.  L.  (N.  C.)  355,  42  Am.  Dec. 
142;  Ex  p.  Strang  (1871),  21  Ohio 
St.     610;     Hamlin     vs    Kaasafer 
(1887).     5  Or.  456,   15  P.  778,  3 
Am.  Sl.  it.  176;  Riddle  vs  Bedford 
County   (1821),  7  8.  t  R   (Pa.) 
386;    Ex   p.  Norris    (1877),   8  8. 
C.  (8  Rich.)  408;  Fyipaa  vs  Brown 
County  (1895),  6  8.  Dak.  634,  62 
N.  W.  962;  SUte  vs  Hart  (1901), 
100  Tenn.  269,  61  S.  W.  780;  Au- 
lanier  vs  Governor  (1846).  1  Tex. 
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Who  have  .ubmitted  to  them.*    "However  much  color  of  .„- 
thority,"  My,  the  Supreme  Court  of  Miwuri,  "m«y  dothe 
the  penwn  who  auumes  to  perform  the  function!  of  an  ofSct 
«nd  di«,h.rge  iU  dutie.,  ^et,  if  the  public  or  third  per«,n. 
are  not  deceived  thereby,  if  they  know  the  true  it.te  of  the 
ca-e,  the  reaaon  which  givea  origin  or  existence  to  the  rule 
which  validate,  the  act  of  an  officer  de  facto,  ceaM ;  and  with 
It  ceaae  also  all  of  ita  ordinaiy  validating  incident,  and  con- 
wquence.."  •• 

A  fortiori,  if  the  pretended  officer  be  a  mere  intruder,  act- 
iiig  without  color  of  right,  and  without  recognition  by  the 
public,  no  one  .hould  believe  him  to  be  an  officer  and  deal 
with  him  a*  .uch,  for  no  one  can  reawnably  believe  a  fact 
to  exi.t  for  which  he  ha.  no  reamnable  ground.."     In  other 
word.,  when  the  defect,  in  the  title  of  an  officer  are  notorious 
thow  relying  on  hi.  acts  are  chargeable  with  .uch  knowledge  •« 
Thu.,  in  R.  V,  Corporaiion  of  Bedford  Level  »  the  regi.tra- 
tion  of  deed,  by  a  deputy  regi.trar  after  the  death  of  hi. 
pnncipal,  wa.  held  invalid,  becauw  the  fact  of  the  death  w«. 
«  matter  of  common  knowledge.     "When  that  fact »  .av. 
Lord  Ellenborough,  "wa.  notoriou.  to  the  owner,  of  land 
m  thi.  Level,  no  one  could  have  registered  hi.  deed,  with  him 
under  a  belief  that  he  wa.  acting  a.  the  assistant  of  one,  who 
by  the  courw  of  nature  had  ceased  to  fill  the  office,  in  the  e.xe- 

«M;  V«nd«rberg  n  Connoly 
(1898),  18  UUh,  112,  MP.  1097; 
8Ut«  VI  B«tM  (1863),  36  Vt.  387; 
Old  Dominion  Building  etc.  Au'n 
v«  Solin  (1903),  04  W.  V*.  101; 
McCraw  va  Williuni  (1880),  33 
Qr»tt.  (V«.)  510;  SUte  vs  Foun- 
tain (1896),  U  Wash.  230,  44  P. 
270;  Yorty  vi  Paine  (1885),  62 
Wit.  1(J4,  22  N.  W.  137. 

•LeBoutillier  vs  Harper  (1875). 
1  Que.  L.  R.  4. 


»»8tat«  TS  Pcrkint  (1897),  130 
Mo.  106,  40  S.  W.  650. 

••Dabnejr  vs  Hudwn  (1890),  68 
Mi»e.  292,  8  So.  549,  24  Am.  St 
R.  276. 

>«Nixon,  J.,  in  Oliver  vi  Jersey 
City  (1899).  63  N.  J.  L.  634,  44 
■A.  709,  76  Am.  St.  R.  228,  48 
L.R.A.  412,  reversing  63  N.  J.  L. 
M,  42  A.  782. 

»»(1806),6Bast,  356,  2  Smith. 
K.  B.  535. 
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outicn  of  which  be  wu  to  be  miited  by  the  deputy."  And 
further  on,  referring  to  Moor  112,  he  adda:  "It  it  uid  in 
that  book,  that  the  acU  of  tuch  ateward  (i.  e.  a  ateward  de 
facto)  are  good,  because  the  auitora  cannot  examine  his  title; 
but  when  hia  authority  has  notoriously  ceaaed,  no  auch  rea' 
■on  obtaina." 

So  where  a  pretended  municipal  councillor  whows  election 
WM  a  patent  illegality  and  nullity,  took  hU  aeat  and  con- 
curred in  the  nomination  of  other  councillora,  it  waa  held 
that  hia  official  action  could  not  be  auatained  aa  that  of  an 
officer  de  facto,  becauae  the  illegality  of  hia  nomination  waa 
a  matter  of  public  notoriety  in  the  municipality,  and  there- 
fore he  could  not  have  had  the  reputation  of  being  a  good 
officer. »«    So  where  a  peraon  waa  seated  aa  a  town  auperviaor 
by  the  board  of  auperviaora,  after  hia  opponent  had  been 
declared  elected  and  had  received  a  certificate  of  election, 
purauant  to  an  order  of  the  court  directing  the  board  of  can- 
vasaera  to  recount  the  votes  and  to  iaaue  a  certificate  to  the 
candidate  having  the  greater  number  of  ballota,   and   he 
himself  had  been  directed  to  deliver  the  hooka  and  papers 
of  the  office  to  hia  opponent,— it  was  held  that  he  could  not 
be  deemed  an  officer  de  facto,  and  that  hia  concurrence  in 
passing  a  reaolution  rendered  the  same  void,  when  hjs  vote 
wag  essential  to  constitute  the  required  majority."     It  was 
there  pointed  out  that  the  de  facto  doctrine  does  not  applv 
where  the  official  action  of  an  officer  has  been  challenged  at 
the  outset,  and  before  any  person  has  been  or  can  be  misled 
by  it,  and  where  no  rights  have  as  v?t  accrued  upon  its 
faith,  either  of  a  public  or  private  character. '• 


>«Tjicaiit«  vn  Labont^'  (1806).  10 
Que.  R.  (8.  C.)  07,  104;  Rouleau 
v»  Corp.  of  St.  Lambert  (1800), 
10  Que.  R.  (8.  C.)  60.  85. 

'MVilliams  v»  Boynton   (ISOS), 


147  N.  V.  426.  42  X.  E.  184.  af- 
finniin;  (1803).  71  Hun  (X.  Y.) 
300. 

»«See  also  Van  Amrioxe  v»  Ta.v- 
lor  (1801).  108  X.C.  100.  12  8.  E. 
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§  303.  Acts  not  vaUd  as  to  persons  aware  of  the  of- 

ficer  s  want  of  tide— Moreover,  according  to  the  authori- 
ties, though  a  person's  title  to  an  office  may  not  be  so  no- 
tor.ously  bad  as  to  render  all  his  acts  invalid,  yet  his  official 
character  will  be  no  protection  to  those  who  happen  to  know 
that  he  IS  an  illegal  officer.     In  other  words,  he  may  be  a 
usurper  as  to  certain  persons,  and  a  good  officer  as  to  others. 
This  was  laid  down  by  Andrews,  J.,  in  Lacasse  vs  La- 
6on<e  T     here  the  learned  Judge,  after  quoting  the  defini- 
tion of  Lord  Ellenborough,  observes:    "From  this  definition 
It  18  apparent  that  a  man  in  one  place,  at  one  time,  and  among 
certain  persons,  might  'hare  the  reputation  of  being  the  officer 
he  assumes  tobe,'  and  the  same  man  in  a  different  place,  or 
at  a  different  time,  or  among  different  persons,  might  not 
have  such  reputation.     Therefore  it  is  plain  that  whe:i.er  the 
man  is  a  de  facto  officer  or  not  cannot  be  decided  absolutely 
once  for  all,  and  as  to  all,  but  on  the  contrary  depends  on 
the  knowledge  possessed  by  those  with  whom  he  deals  as  to 
his  true  status.    As  Chief  Justice  Lee  said  in  the  case  of  i?  „, 
Ltsle  (1738),  Andr.  163,  'In  these  cases  the  proper  question 
18  whether  a  person  be  an  officer  de  facto  as  to  the  particular 
purpose  under  consideration.'     Conformably  to  this  we  find 
that  m  the  ca^  of  R.  vs  Bedford  Level  (1805),  6  East,  356, 
the  Court  held  the  acts  of  the  officer  in  question  therein  in- 
valid as  to  certain  parties  who  were  aware  of  the  fact  which 
rendered  him  incompetent,  viz.,  the  death  of  the  officer  whose 
deputy  he  had  been,  but  intimated  that  they  would  be  valid 


1005,  23  Am.  St.  R.  61,  ig  L.Rji. 
202;  Baker  vs  Hobgood  (lOOO),  126 
N.  C.  149,  35  8.  E.  263;  Cronin  t. 
Stoddard  (1«84),  07  N.  Y.  271; 
Montgomery  vs  O'Dell  (1803).  67 
Hun  (N.  Y.)  169,  36  N.  E.  208, 
22  N.  Y.  8.  412.  affirmed  in  (1894), 
142  N.  Y.  666.  37  N.  E.  570;  Thomp- 


•on  vs  Ewing  (1862),  1  Brews. 
(P».)  67;  State  vs  Shuford  (1901) 
128  N.  C.  688.  38  8.  E.  808;  Con- 
way vs  St.  Loujs  (1881),  9  Mo 
App.  488;  SUte  vs  Pinkerman 
(1893).  63  Conn.  176.  28  A.  110,  44 
Am.  ft  Eng.  Corp.  C«s.  233. 
"(1896)  10  Que.  R.  (S.  C.)  104. 
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in  favor  of  those  unaware  of  that  fact  This  is  perfectly 
reasonable  and  is  in  accord  with  the  general  principles  of 
law  applicable  to  such  matters." 

§  304.  Same  subject.— This  principle  is  clearly  exempli- 
fied by  the  case  of  St.  Luke's  Church  vs  Matthews.'^  There 
a  clergyman  entered  into  a  contract  with  a  vestry,  who  were 
not  legally  elected,  but  who  were  yet  the  vestry  de  facto,  for 
a  year's  service  in  the  church.  He  was  ignorant  of  the  ille- 
gality of  the  election,  and  there  was  no  collusion.  He  per- 
formed the  duties,  and  it  was  held  that  he  was  entitled  to 
the  benefit  of  his  contract  But  in  the  ensuing  year  he 
entered  into  another  contract  with  the  same  vestry,  when 
apprised  of  the  illegality  of  their  election.  The  Court  ruled 
that  this  furnished  sufficient  proof  of  collusion,  arid  a  per- 
petual injunction  was  decreed  against  any  suit  for  the  serv- 
ices rendered  the  second  year. 

The  same  principle  was  also  applied  in  Murphy  vs  Moies.^^ 
The  question  in  that  case  was  whether  the  plaintiffs  claim 
had  been  duly  presented  to  the  town  council,  pursuant  to  a 
statutory  requirement.  The  council  to  which  the  claim  was 
presented  had  been  declared  elected,  and  had  qualified  and 
organized,  but  the  day  after  the  members  were  sworn  in,  quo 
warranto  proceedings  were  commenced  to  oust  them  from 
office,  on  the  ground  that  their  election  was  invalid.  The 
plaintiff  was  the  attorney  of  the  council  in  the  quo  warranto 
p  oedings,  and  he  presented  his  claim  to  them  after  the 
commencement  of  such  proceedings.  It  was  held  that  in 
so  doing  he  assumed  the  chances  of  the  legality  or  illegality 
of  the  council,  and  hence  the  judgment  of  ouster  against  them 
was  fatal  to  his  claim.  "He  knew,"  said  the  Court,  "that  their 
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*«(18IS),  4  Dm. 
578. 


Eq.    (S.   C.)  «i  ( 1802) ,  18  R.  I.  100,  26  A.  077. 
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a  It  a  T  'r  '""'""'  •*"*  •"  "^''^^-^  -t  the  tia.e, 
thefl  ?  .    :  "f  *  "*  "*'  '"^  '•"^  ^«P-'*^'  depended  upon 

he  fac  of  plainly  fraudulent  votes,  which  he,  himself  as 
town  sohcitor,  had  advised  should  be  counted.  'r/ 

t"  that  ^H  '  :'  "''u  "  *'^  P''""^'^  ''^^^  ^-^  -bna'it  his  da  I' 
0  that  body  he  took  the  chance  of  its  ultimate  legality.    Cer 

Hhich  the  rule  m  regard  to  de  facto  officers  was  established  " 

So  where  two  school  boards  were  assuming  to  act  in  the 

ame     .stnct,  each  claiming  to  be  the  lawful  board    and  a 

irhrdr".'^"''^""^^'^^^^^^ 

wfuiiv  torn      "" ^°*''^'  '' ''' ^'^^^ »-"<^'  -'•o -- 

i8A,fully  m  office,  not  to  teach  under  the  authority  of  th. 
persons  who  had  engaged  her,  it  was  held  that  the  hSnlet 

:Sc:^:inrr:r^""^''  ^-^  -^  ^^°^^°«  -^^-^^^ 

mstnct        So  m  another  case,  which  was  also  on  a  teacher's 
contract,  ,t  was  held  that  the  plaintiff  could  not  r^vtrl 
the  Circumstances  known  to  her  were  such  as  to  precT^Ihe 

vllTTad    T7'''"'  ^"^^^"^  '"^^  theTrl^n^^h 
;^r-  "'  "'°  *'^  ""*™''*'  --  -Wir^ctor  by 

&>  where  a  township  drainage  engineer  had  been  appointed 
by  a  municipal  council  without  their  having  oomph'T^u 
the  formalities  prescribed  by  the  Act  under  which  the^^ 
pomtment  was  made,  it  was  held  that  as  to  sue!  1.  , U^ 
knew  or  shouW  have  known  that  his  appointment  wasIvaHd 
he  o,.W  not  be  regarded  as  an  officer  de  facto,  .nd  an  award 
m  de  by  h.m  was  set  aside.     "How  can  those,"  said  Herl 

h    h  d  ;.  "  """'^  ''"^'^'''^  *«  ''PPo-t  him  sayZ 

he  had  the  reputation  of  being  the  engineer  ? »  " 

.  ^mT'^.X  IL    ''''^'^''      „ ,"^"2  -  WHIP  o,  K„pHe. 

"Bennett  v.  Colfax   (1880)    53      ^^^    ^T''   "'    «•   «•   <^-    V 

Io«a.  687,  6  N.  W.  3«.    "^*'  "      f^**.  ^ahony    v«    E«t    Holyford 

"'""W  Co.   (1875),  L.  R.  7  H.  L. 
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§  305.  Knowledge  of  defective  title  of  appointees  not 
generaUy  imputable  to  appointors— LiabiKty  of  appoint- 
ors for  acts  of  appointees  discussed.— It  would  be  a  mis- 
take, however,  to  infer  from  the  language  used  by  the  Court 
in  TuHle  va  Township  of  Euphemia.'^  from  which  is  quoted 
the  above  sentence,  that  an  illegal  officer  can  never  be  a 
de  facto  officer  in  regard  to  those  who  appointed  him^  on 
the  ground  that  they  are  presumed  to  know  of  the  invalidity 
of  his  title.     In  that  case  the  circumstances  were  suspicious, 
and  suggestive  of  wrong  intention  and  unfair  dealing,  if  not 
of  actual  fraud.     The  old  engineer,  whom  the  council  in- 
tended to  replace,  had  apparentiy  not  been  satisfactory  to 
them  in  his  decisions  upon  matters  in  which  they  were  con- 
cerned, and  they  wished  to  appoint  one  that  would  be  more 
favorable  to  their  interests.     In  this  they  seemed  to  have 
succeeded,  judging  from  the  results.    This  led  the  Court  to 
take  the  ground,  that  "where  persons  have  the  power  of  ap- 
pointment of  the  judges  of  their  own  cases,  every  prerequisite 


869,  33  L.  T.  383,  Ir.  R.  9  C.  L. 
306;  Herkimer  v«  Keeler  (1899), 
109  Iowa,  680,  81  N.  W.  178;  State 
T8  Carroll  (1871),  38  Conn.  449,  9 
Am.  R.  409;  Herring  vs  Lee 
(1883),  22  W.  Va.  661;  Rouleau 
v»  Corp.  of  St.  Lambert  (1896), 
10  Que.  R.  (S.  C.)  86;  Le  Boutil- 
lier  VB  Harper  (1876),  1  Que.  L. 
R.  4. 

»«(1900),31O.R.  404.  This  was 
an  action  to  enjoin  the  enforce- 
ment of  a  ditch  award  made  by 
a  township  engineer  on  the  requi- 
sition of  one  of  the  plaintiiTs,  and 
for  damages.  The  engineer  had 
been  appointed  by  by-law,  but  the 
appointment  of  his  predecessor  had 
not  been  revoked  by  by-law  nor 
had  the  latter  been  notified,  aa  re- 
De  Facto— 27. 


quired  by  the  statute.  It  was  held 
that  the  award  was  a  nullity,  and 
that  the  defendants  were  liable  in 
damages.  The  reason  aasigned  by 
the  court,  was  that  the  engineer 
was  not  an  officer  de  jure,  nar 
could  he  be  regarded  aa  an  officer 
de  facto  as  to  those  who  had  re- 
cently appointed  him.  Whether  or 
not  he  had  acted  in  an  official  ca- 
pacity before  making  the  award  in 
question,  does  not  appear  by  the 
report.  It  seems  not,  because  the 
court  said  he  had  not  the  repute- 
tion  of  being  the  engineer.  The 
ncture  of  the  damages  claimed,  is 
also  left  uncertain  by  the  report. 
They  may  not  have  been  occa- 
sioned by  any  work  done  under 
the  award. 
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lt"I    *?  '•PP^'"*"*''**  »«^'  ^y  their  opponents,  be  fairly 
cotuidere     «  matter  of  something  .ore  than  mire  ioJ' 

ack  of  official  reputation  in  the  appointee.     From  this  it  is 
-ferable.  that  the  judgment  might  have  been  different  had 
c^n  proven  that  the  new  engineer  had  openly  acted  for  « 
Efficient  Wh  Of  time  to  acquire  the  reputation  of  ^  I 

siof'^iilfl'^'^u""*^"  '^'  circumstances  disclosed,  the  deci- 
sion m.gh  have  been  supported  on  the  ground  that  tie  fonTer 
engineer  had  never  been  dispossess,  not  only  legallX 

"ITffit^i  *"''  '"'T'"  '''  '"^''''^  that'theT  cinn 

of  tTel       r.r  "'  ""  '*""  ^'  '-''^'  ^^  ^^  potion 
of  the  office  at  the  same  time,  might  have  been  applied.    B^ 

Wed  judge  must  be  interpreted  with  reference  to  the  facts 

tt:i     •     ^'"  "  ^'^^'""^  «>  in  regard  to  his  sZlZ 
ha   the  corporation  was  presumed  to  know  the  law.     Whili 

ZT'.  """'"^  '^"''*™^  '^"'^^  qualification.-  To 
mvoke  itm  cases  of  this  class,  in  order  to  render  official  per- 
sons or  bodies  responsible  for  the  acts  of  their  appointees  oL 
account  of  mere  informalities  in  exercising  theirX^'I 
^  straimng  a  principle  of  law  almost  to  the  bre'^ing'  ^ 
If  presumptive  knowledge  could  be  relied  on,  as  agafnsTthe 
p.«ons  making  an  appointment,  the  same  could  ofte^be    rid 

a"  t^Z'  ''"•"''  '''  ^"''■^-  '"PP"-'  ^-  -^->  tfat 
know  of  the  manner  in  which  it  is  made,  why  should  they  not 
^  ch  rgeable  with  presumptive  knowledge  of  the  irregularity 
as  well  as  the  appointors,  if  everyone  is  presumed  toTow  the 

••R     -    \f»yor  of  Tewkesbury      B   620    47  t     t   n   „ 
(1«»).  »  B.  *  S.  683.  L.  R.  3  J      ?:  it  Si\  i;  ?^;  =»«.  '«  ^ 
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pnnciple  laid  down  in  the  English  cases  quoted  before  «•    a! 

d7f 'r  T^'  '''  *'"'^  ^**  ""  P^"^°'  --«  of  -  officer^ 
d^ect  ve  tUle,  cannot  claim  that  his  acts  are  valid,  is  based 

l^itj  of  something,  which  he  postively  knows  not  to  be 
legal.  In  other  words,  he  cannot  be  heard  to  say  tha^  he 
was  deceived    when  in  fact  he  was  not     But  thL  clearlv 

^^d"*t'  ''°'  "*  "^"^^  "-^™«*-  -  P— S 

of  r  f  ';*/'r"^*^i"«  «>  -»«estiy  fatal  to  L  title 
of  the  pretended  officer,  that  no  one  possessing  such  knowl! 
edge  could  reasonablj  r^rd  him  as  a  good  officer. 

mind  "!n'  *^f  ^T*^  ""^  ^°^^^**"«  ~°«l'"io°.  to  our 
and  t"^:^,  '  '''^"*""  '"'""^  ^""^'<^  the  law, 

2  would  confer  any  title  on  their  appointee,«T  Z  latter 
m„  t  be  r^ded  aa  an  officer  de  facto,  in  regard  to  theml 
well  as  to  anybody  else;  and  their  «sponsibility  should  no 
l^t  ''"'  ""'^  ^'  -^  ^^-  ^i«i  P-.  Procuring  ;: 
In  fact,  according  to  English  authority  at  least,  only  fraud 

Ifj  Z    1 1  '''^"'*"  ^«°  '"^^^  *fa-  li  ble  fc;  the 
official  acts  of  their  appointees;  so  that,  in  trespass  J,nl 

^em,  the  question  should  not  be  whether  the  appointmeTra 

m  de  strict  y  m  conformity  to  law,  but  whether  in  making 

hey  acted  iona  fide  or  mala  fide.    If  they  acted  fraudulen 

ly,  they  should  be  liable;  if  innocently,  'they  shou  d  1 1 


»'Houle«a  vi  Corp.  of  St.  Lam- 
bert (1806),  10  Que.  R.  (S.  C.) 
89  4  86;  Lower  Terrebonne  R.  & 
Mnfg.  Co.  V8  Police  Jury  (1006). 
115  La.  1019,  40  So.  443. 


»»«See  ante,  note  28. 
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heved  from  all  responsibility.  Any  other  doctrine  would 
lead  to  the  most  disastrous  consequences.  A  mere  informal 
non-compliance  with  a  statute  might  render  a  municipal  cor- 
poration liable  in  trespass,  for  the  official  acts  of  its  assess- 
ors, collectors,  or  any  other  like  officers.""  This  would  pot 
be  consonant  with  reason  and  justice. 

§  306.  Same  subject— English  authority.— A  case  in 
pomt  is  Penmy  vs  Slade.'^    That  was  an  action  of  trespass 
for  seizing  the  goods  of  the  plaintiff,  under  color  of  a  warrant 
signed  by  the  defendants,  who  were  magistrates  of  the  borough 
of  Poole  (one  of  them  bdng  the  Mayor),  for  the  purpose  of 
enforcing  the  payment  of  a  poor-rate,  which  was  alleged  by 
the  plaintiff  to  be  void,  on  the  ground  that  the  overseers,  Syd- 
enham and  Custard,  by  whom  it  was  made,  had  not  been  duly 
•    appointed.    At  the  trial  before  Lord  Denman,  C.  J.,  the 
following  facts  were  proven  on  the  part  of  the  plaintiff:  Seven 
borough  magistrates,  including  the  Mayor,  assembled  to  ap- 
point overseers.    The  Mayor  drew  from  his  pocket  two  blank 
forms,  with  three  seals  already  attached,  filled  them  up  with 
the  names  of  two  persons  of  his  own  political  party,  handed 
them  to  the  two  magistrates  sitting  next  to  himself,  and,  on 
their  being  signed,  immediately  despatched  them  by  a  con- 
stable to  be  served.    As  soon  as  the  constable  had  left  the 
room,  the  four  other  magistrates,  who  had  not  observed  the 
Mayors  proceedings,  requested  him  to  nominate  two  other 
overseers,  and,  upon  his  refusing  to  put  the  question,  appoint- 
ed them  without  his  concurrence.     The  appointees  of  the 
Mayor,  however,  proceeded  to  act;  and  afterwards,  the  bor- 


t«bAa  to  right  of  municipal 
bodies  to  rely  on  the  official  acta 
of  de  facto  oollectora,  a^aeaaon 
and  other  officera,  aee  poet,  aec. 
338. 


»»(1839),  S  Bing.  (N.  0.)  819, 
7  Scott,  484. 
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ougb  magistrates,  being  applied  to  to  issue  warrants  against 
the  plaintiff  and  others  for  non-payment  of  a  poor-rate  made 
by  such  officers,  a  majority  of  the  magistrates  dismissed  the 
application;  but  the  Mayor  and  another  magistrate  signed 
warrants  notwithstanding,  and  the  plaintiff's  goods  having 
been  seized  and  sold,  they  were  sued  in  trespass. 

Lord  Denman  directed  the  jury  that  if  they  were  of  opin- 
ion the  defendants  had  acted  fraudulently  in  making  the  ap- 
pointment of  overseers  the  appointment  was  void,  and  a  ver- 
dict must  be  found  for  the  plaintiff;  while  if  they  had  acted 
ftona  fide,  the  verdict  should  be  given  for  the  defendants. 
The  jury  having  found  that  it  was  not  fraudulently  made,  the 
Court  refused  a  new  trial,  which  was  moved  for  on  the 
ground,  that  whether  the  appointment  were  fraudulent  or  not 
It  was  void,  as  being  a  judicial  act  done  by  the  minority  of 
the  justices  assembled,  without  opportunity  of  deliberation 
afforded  to  the  entire  body.     Tindal,  C.  J.,  oaid:  "The 
appointment  may  be  directly  questioned  by  an  appeal  to  the 
sessions,  or,  if  there  is  any  impropriety  in  the  mode  of  the 
appointment,  it  may  be  set  aside  by  a  direct  application  for 
that  purpose  to  the  Court  of  Queen's  Bench.»<>     It  is  obvious- 
ly a  much  more  convenient  course  that  the  validity  of  the 
appointment  should  be  brought  into  controversy  in  a  direct 
way  immediately  upon  the  appointment,  than  that  a  party 
should  lie  by  until  a  rate  has  been  made  and  levied,  and  should 
then  be  aUowed  to  revert  back  to  some  miscarriage  in  the  ap- 
pointment.    No  objection  arising  in  such  a  way  ought  to 
prevail,  unless  it  rests  on  the  most  solid  ground,  which,  in 
our  judgment,  the  present  objection  does  not" 

It  will  be  noted  that,  in  some  respects,  this  is  a  much  strong- 
er case  than  where  a  municipal  corporation  is  sued,  by  reason 
of  illegal  appointments  made  by  its  members.    Here  it  was 

"K.  »«  Ike  Ov«rwm  of  Bridgt      water  (1774),  Oowp.  13». 
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•ought  to  Charge  the  indmduds  themwlres  alleged  to  be 
^nUy  of  illegal  act-,  and  not  the  innocent  p„b^  «p^ 
sented  by  the  corporation.  ^  ^ 

§307.  Same    «ibject-Ameria«    .uthoritie..  -  In 

t1^^  nt"  "i"^'"'*""  *^«  -™PJ«nt  was  for  conversion  of 

h!  1      'T'  '"^"■*^'     ^^*  '^«'*°''"*  --  -'«  trustee  of 
the  ^hool  district  in  which  the  property  was  taken,  and  it 

others  for  school  purposes,  by  a  collector,  pursuant  to  a  war- 
r-nt  issued  to  him  by  the  defendant  The  collector  had  only 
been  verbally  appointed'  by  the  defendant,   and.  on  t^^ 

TZ  '^\r:'"I°^  '''*  *'^  appointment  w«i  illegal  and 
vo.d  and  that  the  defendant  was  personally  liable  to  thTplain- 
t.ff  for  the  damages  he  had  sustained.    But  it  wa.  held  that 

was  not  liable  for  his  acts  in  enforcing  the  warrant     T}.« 
Court  said:'myshould  the  personsmafingra^L!^ 
U  deprived  of  the  protection  which  a  colorable  app^intmen 
pves  to  all  other  third  persons?    Is  it  because  they  mj 
the  appomtment?    To  enable  those  who  make  an  appoint- 

must  have  the  legal  capacity  to  make  it,  but  by  reason  of 
^me  defect  in  the  time  or  manner  of  the  appointment  have 

inf  ?  V  ""'  '^°"  ''^"  "''^  *-  ^^^  -"It  of  an 
innocent  mistake  on  their  part,  or  of  some  disqualification 
on  the  part  of  the  person  appointed  wholly  unknown  to  them. 
They  should  not  suffer  for  doing  what  they  supposed  the 
W  required  them  to  do.  It  would  not  be  conteZfthal 
P^i^ons,  who  applied  for  the  appointment  of  the  officer,  should 

facto  affords  to  the  public.     They  stood  upon  pi^isely  the 

*<(I871).  S  T^ng    m    V  \    «i 

'       ^"•*    '"•  ^->    8''      reversing  41  How.  Pr.  138. 
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same  footing  a«  the  persons  making  the  appointment.  The 
persons  making  the  appointment  may  be  presumed  to  know  of 
us  irregularity,  and  if  knowledge  of  the  irregularity  is  suffi- 
cent  to  charge  those  who  appoint,  it  should  extend  to  all 
who  are  cognizant  of  the  defect.  To  deprive  those  who  make 
the  appointment  of  the  protection  afforded  by  the  acts  of  the 
person  appointed,  would  be  to-punish  them  in  damages  for 
their  irregular  action.  When  the  officer  i.  in  under  X  of 
an  election  by  the  people,  are  all  those  voting  for  him  to 
suffer  if  it  turns  out  that  the  election  was  iUegal  f " 

In  Clark  vs  Ivhabitant,  of  Boston'*  the  defendants  were 
sued  m  tort  for  a  trespass  upon  the  plaintiff's  land.     The 
trespasses  consisted  in  entering  upon  the  land  and  depositing 
thereon  stone,  earth,  and  rubbish,  thereby  obstructing  a  water- 
course.    The  acts  of  trespass  were  committed  by  three  per- 
somi  acting  as  road  commissioners  in  repairing  a  town  way. 
On  the  part  of  the  plaintiff,  it  was  urged  that  the  election  of 
the  commissioners  by  the  town  had  been  irregular,  because 
It  had  never  voted  to  accept  certain  statutory  provisions  relat- 
ing  to  road  commissioners.     But  the  Court,  overruling  the 
objection,  said:    "We  think  for  the  purposes  of  this  case 
the  persons  elected  by  the  town  must  be  treated  as  road  com- 
missionen,  de  facto,  and  that  the  plaintiff  cannot  in  this  suit 
collaterally  inquire  into  the  validity  and  regularity  of  their 
election.     They  were  elected  by  the  town  as  road  commis- 
sioners, and  accepted,  were  qualified,  and  publicly  acted  as 
such.     They  were  thus  in  the  position  of  persons  who  were 
holding  and  publicly  exercising  the  functions  of  an  office 
kno«-n  to  our  laws,  by  virtue  of  an  election  by  the  town  which 
was  pnma  facie  valid."  " 


»«(1888),  140  Ifau.  43,   14  N. 

E.  705. 

"See    a]go   Olion    v»   Hawkins 
(1908),  135  Wis.  3P4,  lie  N.  W. 


18,  where  the  point  under  congider- 
ation  was  apparently  not  thought 
of  sufficient  importance  to  be 
raised. 
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There  i«,  however,  «  conflicting  ca«e  in  Vermont"     There 
the  selectmen  of  .  town  h.d  iwued  *  warrant  to  collect  a  high- 
way  tax  awessed  upon  the  plaintiff,  and  the  same  was  exe- 
cuted  by  a  surveyor  irregularly  appointed  by  the  selectmen. 
The  plamtiff's  cow  was  sold,  and  he  brought  an  action  for 
Illegal  seuure  and  sale  against  the  surveyor  and  selectmen. 
It  was  clauned  on  the  part  of  the  defence,  that  the  surveyor 
WM  an  officer  de  facto  and  his  act.  .vere  valid,  but  the  court 
held  that  such  defence  was  not  avaiJ.ble  when  the  officer  him- 
self,  or  those  under  whose  authority  he  was  appointed  and 
put  m  motion,  were  called  to  justify  his  proceedings.     But 
this  case  ,»  adversely  criticised  in  Hamlin  v,  Dingman.  above 
referred  to,  where  MuUin,  J.,  says:  "It  would  be  difficult  to 

r^i^.T"  ^^^  '^'^  P*"^"  "'^»°«  the  appointment 
-hould  be  held  liable  as  a  trespasser  because  he  made  a  mistake 
as  to  the  mode  of  appointment.     I  have  been  unable  to  find 
any  case  m  which  such  a  proposition  has  ever  been  advanced 
except  the  case  of  C«mm.«i,,  r*  Cfarir.     .     .     .     The  court 
after  deciding  that  the  appointment  by  the  selectmen  was  un- 
auUionzed,  «»d  hence  that  he  was  not  an  officer  de  jure,  seem 
to  hold  that  he  was  an  officer  de  facto  as  to  all  third  persom,, 
except  the  persons  making  the  illegal  appointment     They 
^vere  no  more  protected  than  was  the  appointee  himself.     No 
authority  is  referred  to  in  support  of  the  proposition.     I  have 
examined  with  some  care,  to  find  a  case  in  support  of  the 
ruling  of  the  court,  but  I  have  not  been  successful." 

There  are  also  two  other  cases,  where  some  of  the  judicial 
language  might  be  interpreted  as  meaning  that  an  illegal 
officer  cannot  be  an  officer  de  facto  in  regard  to  those  X 
appointed  him.    But  in  one  of  them,"  the  appointment  was 

MCu^lng.  ..   ci.rk    (1848).     Co.  v.  Polic  Ju.^  (,9«„.  ,15  U. 

iiT^-!^'  ^       u        -  ^^-  J<»»9.  40  So.  443. 

liLower  Tembone  R.  *  Mnfg. 
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a  manifest  abaurdity,  and  in  the  other,**  waa  involved  the 
validity  of  a  tax  aasesaed  by  a  de  facto  auessor,  in  a  juris- 
diction where  the  acts  of  de  facto  officers  are  not  recognized 
as  valid  in  respect  to  such  matters. 

8  308.  Where  Ignorance  of  defective  title  is  due  to 
gross  negUgence.  de  facto  rule  cannot  be  invoked.— 
The  de  facto  doctrine,  however,  will  not  assigt  those  guilty  of 
negligence,  and  therefore  where  third  persons,  invoking  or 
submitting  to  the  acts  of  an  officer  de  facto,  might  have  known, 
by  reasonable  care  and  diligence,  that  he  was  not  a  good  offi- 
cer, as  to  them  his  acts  wiU  not  bo  maintained.    Thus,  where 
a  person  acted  as  judge  and  made  an  ordOr  as  such  after 
the  appointment  of  his  successor,  and  after  the  fact  of  the 
new  appointment  was  generally  known,  and  should  have  been 
known  to  the  party  applying  for  the  order,  it  was  held  that 
the  same  could  not  be  upheld,  if,  as  apparently  was  the  case, 
it  had  been  made  after  the  assumption  of  the  office  by  the' 
new  Judge,  since  that  fact  could  have  been  easily  ascertained. 
The  Court,  after  assigning  various  grounds  for  its  decision, 
added:  "There  is  also  another  reason  why  this  order  should 
not  be  sustained.     It  was  made  when  it  was  weU  known  by 
all,  including  the  Judge  who  made  it,  that  another  Judge  had 
been  appointed,  whose  qualification  and  assumption  of  the 
duties  of  the  office  it  was  reasonable  to  anticipate  might  occur 
"ny  day.     By  a  little  care  and  inquiry  it  could  easily  have 
been  learned  just  when  this  would  happen,  and  thus  avoid 
unnecessary  conflict,  and  especially  might  this  have  been  done, 
as  there  was  no  such  emergency  as  demanded  hasty  action. 
Judicial  officers,  of  all  others,  should  observe  the  greatest 
care  in  the  exercise  of  the  important  power  delegated  to  them. 
In  view  of  all  the  circumstances,  I  think  the  order  was  im- 
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providontlj  made.     To  hold  it  valid  would  be  a  precedent 
Jiiitifying  a  practice  which  court,  should  diaoourage  rather 
than  sustain.     CourU  have  sustained  the  acts  of  de  faoto 
officers  onljr  as  a  matter  of  necessity,  to  avoid  serious  daman 
to  those  not  at  fault;  but  the  encouragement  of  a  carelea. 
practice  on  this  subject  would  result  in  far  greater  injury 
than  benefit.     Rather  is  it  better  that  it  be  ULJerstood  that 
the  acts  and  orders  of  tho«,  without  the  legal  right  to  exerciae 
official  trust  must  pm  the  ordeal  of  the  danrnt  «jrutiny,  and 
be  ratified  only  so  f«r  a.  justified  by  public  policy  «,d  neces- 
sity."  " 

§  309.  Conflicting  ruling  in  New  York  in  regard  to 
effect  of  knowledge  of  defective  titie.-There  i.  .  decision 
of  the  Supreme  Court  of  New  York  in  conflict  with  the  for*- 
going  principlea,  touching  the  effect  of  knowledge  of  defective 
title  upon  those  who  deal  with  an  officer  de  facta"     There 
an  action,  brought  to  recover  damages  for  a  breach  of  a  con- 
tract  by  which  the  plaintiff  wa.  employed  to  teach  a  district 
Khool  by  one  Will,  the  defendant's  piedeoe«K,r  in  office,  was 
defended  upon  the  ground  that  Will,  although  elected  to  and 
exercising  the  duties  of  the  office,  was  disqualified  from  hold- 
ing the  same  by  reason  of  his  alienage,  he  being  of  Canadian 
origin  and  a  British  subject,  and  that  the  plaintiff  had  knowl- 
edge of  this  fact  at  the  time  of  making  the  contract     It  wu 
held  that  the  defence  was  properly  overruled  by  the  lower 
court ;  and  that  the  validity  of  Will's  title  and  of  the  contract, 
could  only  be  assailed  by  the  people  acting  in  their  sovereign 
capacity  as  a  State.    Said  the  Court:    "The  defendant  here 
seeks  to  make  an  exception  (to  the  rule  validating  acts  of 
officers  de  facto)  viz:  That  where  the  party  dealing  with  the 


•'United    Stotes    vs    Alexander 
(1891).  46  Fed.  728. 


'•Morrison  vg  Sayre  (1880).  40 
Uun  (N.  Y.)  488. 
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officer  know,  of  the  Inv.lidity  of  hi.  title  to  the  office,  «.J 
where  the  official  .ct  i.  one  to  which  the  ptrty  h.d  not  t  pre- 
Tiou.  right,  then  the  gener.1  rule  doe.  not  tpply.     That  i. 
for  .n.tance.  that  one  who  make,  a  contract  with  an  officer  de 
f.eto.  knowing  the  invalidity  of  the         .r'.  title,  cannot 
•nforce  the  contract.    But  thi.  exception  cannot  be  recrg,.i«od, 
A  ^u  *••"  ""^'-^  1°  "  offi"-l  contract  it  U  not  the  officer 
;jBd  the  other  contracting  party  who  alone  are  intercted. 
The  people  have  an  interest ;  they  have  a  right  to  in.i.t  that 
.«ch  a  contract  .hall  be  valid;  they  have  a  right  to  .ay  that, 
.0  long  „  they  jermit  their  officer  de  facto  to  continue  in 
offio.   the  government  .hall  not  be  hampered  or  ob.tructed 
by  the  awertion.  of  partie.  who  deal  with  him,  that  he  wa. 
not  an  officer  de  jure,  and  that  they  knew  it.     For  the  con- 
tract  mu.t  be  binding  on  both  .ide.  or  on  neither.     . 
The  caw  of  State  v.  Carroll  (88  Conn.  449)  i.,  of  cou'rw' 
no  authority  here.     And  we  think  that,  on  the  point  in  que' 
tion,  the  view,  there  .tated  are  erroneou.." 

Without  expre«ing  any  opinion  upon  the  above  deci.ion, 
U  ..  po«,ble  that  the  rule  which  limit,  the  validity  of  a  do 
facto  officer',  act.  to  thow  ignorant  of  the  illegality  of  hi. 
title,  ha.  often  been  too  broadly  .tated.     lu  .trict  applica- 
tion to  perwn.  who  knowingly  deal  with  mere  u.urper8,  or 
with  .apposed  officer,  who  lo«,  all  color  of  title  or  authoritv 
«  «oon  a.  certain  fact,  are  known,"  i.  agi^eable  to  reason  and 
justice.     But  to  declare  that  in  all  cases,  no  matter  what  the 
circumstance,  may  be,  the  character   of  an  officer,  e-xercisin* 
an  office  under  color  of  title,  or  with  an  appearance  of  right 
generally  acquiesced  in,  may  be  changed,  by  mere  knowledge 
of  some  defects  in  his  title,  from  that  of  a  good  officer  to  thlt 
of  a  mere  usurper,  as  to  those  possessing  such  knowledge. 
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is  a  doctrine  probably  requiring  qualification.  In  the  pit>- 
ceding  sections,  we  have  given  expression  to  the  views  of  the 
authorities  as  we  found  them,  rather  than  to  our  own.»« 

§  310.  De  facto  rule  does  not  apply  where  same  would 
work  injury.- The  de  facto  doctrine,  having  been  invented 
to  protect  the  public,  will  not  be  applied  where  its  application 
would  result  in  damage  and  injury  to  third  persons.     Thus, 
in  Qreen  va  Burke*^  an  execution  was  placed  in  the  hands 
of  one  Stevenson,  a  town  constable,  who  went  to  the  residence 
of  the  defendant  and  levied  on  personal  property  of  amply 
sufficient  value  to  satisfy  the  judgment.    A  few  days  after- 
wards he  returned  the  execution  to  the  justice,  and  within  a 
week  or  two  thereafter  informed  the  defendant  of  his  having 
so  returned  it,  that  he  was  under  twenty-one  years  of  age 
and  had  abandoned  the  levy.     A  new  execution  was  issued 
and  delivered  to  another  constable,  who  by  virtue  thereof 
sold  nine  acres  of  wheat  growing  upon  the  defendant's  farm 
to  the  plaintiff  in  this  cause.     When  the  wheat  was  ripe,  the 
defendant  undertook  to  harvest  it  for  his  own  use.     Plaintiff 
thereupon  took  the  wheat  by  virtue  of  a  writ  of  replevin. 
Defendant  pleaded  non  cepit  and  property  in  himself     It 
was  contended  on  his  behalf,  that  the  plaintiff  had  acquired 
no  title  by  virtue  of  the  sale  under  the  second  execution 
because  the  judgment  was  satisfied  by  the  levy  under  thj 
first  execution.     But  it  was  held,  that  Stevenson  had  a  right 
to  abandon  the  levy  to  relieve  himself  from  the  consequence 
of  his  unlawful  act  in  taking  upon  himself  the  duties  of  the 
office  whilst  under  age,  and  that  the  levy  made  by  him  was  not 
a  satisfaction  of  the  judgment  and  another  execution  might 
be  issued  and  another  levy  made.     "I  know,"  said  Cowen, 

«»«Se«,   however,   our   remarks 
nnder  see.  305. 


««(1840),  23  Wend.  (N.  Y.)  400. 
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J.,  dehvenng  the  opinion  of  the  court,  "the  cMe8  have  gone 
a  ^.t  w«^     But  they  have  stopped  with  preventing  mis- 

fonned  by  a  bishop  de  facto,  were  held  invalid  in  Engllni" 

«L?!'/'?  **'  ^'/*'*°  °°^'™°"  «»d  Legislators  in 

the  hmitations  to  which  the  general  rule  validating  the  offi- 

Li  State  vs  William^^  the  motion  was  for  an  alternative 

^t  of  mandamus,  commanding  the  respondent  to  hold  his 

office  of  clerk  at  ShuUsburg  instead  of  Avon.     Respondent 

J^ted  that  the  county  seat  had  been  changed  f^fuTs! 

burg  to  Avon,  by  a  vote  of  the  people  under  an  Act  of  the 

egislature  passed  for  the  purpose.     Relator  claimed  kj  tt 

aw  was  not  vahd,  because  it  had  not  received  the  approval  o 

the  proper  Governor  of  the  State.    It  had  been  approved  by 

B  rstow,  ^ose  term  had  expired  and  was  holding  over  anl 

'und!f  tr  :r''  ?  ^'^  "^"^^^^'^'^  «^  ^  -^^ion  and 
under  the  certificate  of  the  State  canvassers,  although  his  sue- 

c^r  had  been  duly  elected  and  had  taken  the  oath  of  office 

mtTTr  ""  *''  °'^""*"'^'  •'^  *^«  ^-d  that  inas- 
much as  the  Governor  was  in  office  and  acting  Governor  he 
was  a  de  facto  officer  and  his  acts  were  validT^rted  by 

In  State  vs  Smith  "  the  objection  to  the  validity  of  an  Act 

"O'Brian  n  KnIvM  (1«20), 
Cro.  Jac.  M2,  79  Eng.  R.  473.  See 
«I«o  Old  Dominion  BIdg.  A  Lo»n 
AMo'n  va  Sohn  (1903),  S4  W.  Va. 
Ml,  46  8.  B.  222. 


"(1856),   S   Wi..   308,   68   Am. 
Dec.  65. 

"(1886),  44  Ohio  Sfc  348,  7  N 
B.  447. 
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creating  a  municipal  board,  was  that  it  had  not  been  passed 
by  a  constitutional  quorum  of  the  senate.    The  quorum  was 
nineteen   but  seventeen  of  the  members,  during  the  absence 
of  the  others,  declared  the  seats  of  four  of  the  absentees  va- 
cant   upon  the  determination  of  a  contested  election,  and 
«eated  four  new  members  in  their  stead.     The  Act  was  then 
passed,  but  It  was  contended  that  since  the  four  new  members 
were  seated  by  a  minority  of  the  senate,  their  votes  could  not 
be  counted  to  make  up  the  constitutional  quorum.     Held, 
that  the  members  so  seated  were  at  least  de  facto  members  of 
the  House  and  the  validity  of  their  title  could  not  be  inquired 
I!L  r  *i'  TT"  «^^P«««Wng  the  vdidity  of  laws,  en- 
acted by  the  legislature  in  which  they  held  seats." 

§  312.  Ordinances  or  other  measures  passed  by  de 
facto  municipal  bodies.- Municipal  ordinances,  by-fawT 
regulations,  or  other  measures  cannot  be  assaii;!  L  the 
ground  that  they  were  made  or  passed  by  merely  de  facto 
municipal  bodies,  or  that  the  making  or  passing  thereof  was 
concurred  m  by  corporate  members  having  only  a  de  facto 
title  to  their  office."    Thus,  in  Sco^U  ^f  Cl/Ja^Jte 


"See   alto  Auditor-General   ve 
Sup'n     of     Menominee     County 
(1891),   89  Mich.   862,  51   N.   W. 
483;  In  re  Sherill  (1907),  188  N 
Y.  18S,  81  N.  E.  124,  117  Am.  St. 
R.  841.    Ai  to  validity  of  pardon 
granted  by  de  facto  governor,  lee 
Ex  p.  Norri*   (1877),  8  S.  C.   (8 
Rich.)     408;     Powers    vs    Comm 
'1901),  llOKy.  386,  61  S.  W.  735, 
22  Ky.  Law  R.  1807,  63  8.  W.  076 
63  L.R.A.  246. 

♦•Magneau  v«  Fremont  (1890), 
30  Neb.  843,  47  N.  W.  280,  27  Am. 
St.  R.  436;  State  vs  Orav  (1888), 
23  Neb.  366,  36  N.  W.  577;  Suaan- 
ville  va  Long  (1004),  144  Cal.  302, 


77  P.  987;  Satterlee  vs  San  Fran- 
ci.co   (1863),  23  Cal.  316;   Roche 
vs  Jones    (1891).  87  Va.  484,  12 
S.   E.  066;    Keeling  vs  Pittsbuw 
etc.  R.  Co.   (1903),  205  Pa.  St.  31, 
54   A.   485;    Perkins    vs   Fielding 
(1893),  119  Mo.  149,  24  8   W  444 
27  8.  W.  1100;  Hilgert  vs  Barber 
Asphalt  Pav.  Co.  (1904),  107  Mo 
App.  385,  81  8.  W.  496;  Simpson" 
vs  McOonegal  (1892),  52  Mo.  App 
640;  Oliver  vs  Jersey  City  (1809), 
«3  N.  J.  L.  634,  44  A.  709.  76  Am. 
St.  R.  228.  48  L.R.A.  412.  reversing 
63  N.  J.  L.  96,  42  A.  782. 
♦•(1863),  1  Ohio  St.  126. 
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trustees  of  a  to,^  passed  an  ordinance  imposing  a  fee  of  $50 
a  quarter  for  a  hcen^  to  sell  liquor.  Defendant  carried  on 
business  for  a  time  without  a  license  and  when  sued  for  the 
hcense  fee  claimed  that  the  ordinance  was  void,  since  he 
trustees  who  passed  it  were  not  de  ju,.  officers.  HelTt^a 
the  trustees  were  at  least  de  facto  officers,  and  the  ordi;atL 

1nn,^r'T^  ''  ^'°"'°^  ^^^-^  -  their  title." 
h.  Bedford  vs  Ru:e  "  it  was  sought  to  recover  a  penalty  for 
noh.t,ng  the  relations  of  the  plaintiff's  b  ,dth  Tm^^  Z 
biddmg  the  mamtenance  of  a  nuisance.    At  the  annual  JZ 

iBg  of  the  town,  no  health  officers  we«chosen;.ndinJuTyof 
the  same  year,  the  selectmen,  on  the  ground  that  the  office  was 

T'J^°*^  '  "^""^  °'  ^^'^  ^««^*J»  office"  whrmlde 
«.d  Mhshed  regulations  for  the  health  of  the  publia     ^hey 
ordered  the  defendant  to  remove  the  nuisance  Ipltined  J 
and,  on  refusal,  directed  this  suit  to  be  brought     The  defend 
an   claune^  that  there  was  no  legal  board^of  heaM  offil 

Held,  that  the  regulations  were  valid  since  it  was  sufficient 
that  the  persons  appointed  were  health  officers  de  facto 

Pence  vs  FrankfoH»  was  a  suit  brought  by  taxpayers 
r^idm,  with^  a  territory  added  to  the  city  by  I  J^ll 
of  the  ouncil  extending  the  city  limits,  to  enjoin  the  city 
f^m  collecting  taxes  from  them,  on  the  ground  that  the  o  d ' 
nance  was  not  pas^  by  a  legally  constituted  council.  Some 
of  he  members  of  the  council  were  holding  over  after  tl 
expiration  of  their  term,  and  without  their'votes,  he  ord' 
nance  couH  not  have  passed  for  want  of  a  quorum.  He  d 
that  the  councihnen  so  holding  over  were  de  flcto  officers  and 


*»8ee   alio   Butler   ti    Walker 
'1893),  98  Al*.  358,   13  So.   281 
39  Am.  St  R.  «. 


««(1878),  S8  N.  H.  446 
"(1897),  101  Ky.  634,  41  8.  W. 
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their  concurrence  in  passing  the  ordinance  did  not  invalidate 
it. 

§  313.  Bonds  signed  or  issued  by  de  facto  municipal 
officers. — Bonds,  debentures,  or  warrants  authorized,  signed 
or  issued  by  de  facto  municipal  officers,  are  valid  and  binding 
on  the  corporation  on  behalf  of  wLich  they  are  issued."" 
Thus,  in  Watte  va  Santa  Crut?^  the  action  was  on  bonds  al- 
leged to  have  been  issued  by  the  defendant  city.     Among 
other  defences  raised,  it  was  urged  that  the  bonds  had  been 
signed  by  the  Mayor,  and  negotiated  by  him  and  the  other 
members  of  the  common  council  after  their  term  of  office  had 
expired,  and  their  successors  been  elected  and  qualified.     In 
point  of  fact,  the  old  council  continued  to  act  until  May  7th 
without  protest  from  any  person,  although  the  new  council 
was  elected  on  April  9th.     It  was  during  that  interval  that 
the  bonds  were  signed  and  sealed.     The  new  Mayor  qualified 
on  April  16th,  and  some  of  the  bonds  were  signed  by  the 
outgoing  Mayor  in  the  afternoon  of  that  day,  after  the  quali- 
fication of  his  successor.     Whether  the  bonds  sold  were  signed 


••Knight    v«     Corporation    of 
Wells  (1895),  Lutw.  608,  Nelson'i 
Lutw.  156;   LampasM  va  Talcott 
(1809),  94  Fed.  457,  36  C.  C.  A. 
318;  Woodward  vs  Fruitvale  San- 
itary   Dist.    (1803),    99    Cal.    654. 
34  P.  230;  Fulton  vs  Town  of  An- 
drea  (1897),  70  Minn.  445,  73  X. 
W.  256;  Leach  v»  People    (1887), 
122  111.  420,  12  N.  E.  726;   Riley 
v»  Garfield  Tp.    (1897),  58  Kan. 
299,  49  P.  86;   Nat.  L-fe  In«.  Co. 
va   Bd.,  of   Education    (1804),   62 
Fed.  778        ".  C.  A.  637;  Carlisle 
Ts  Saginaw  ^...f  (1800),  84  Mich. 
134,  47  N.  W.  444;   Chandler  va 
Attica   (1883),  13  Abb.  N.  C.  (N. 


Y.)  163;  Greene  vs  Rienzi  (1906), 
87  Miss.  463,  40  So.  17;  Knight  vs 
Town  of  West  Union    (1808),  46 
W.  Va.  104,  32  S.  E.  163;  Lockhart 
va    Troy     (1872),    48    Ala.    579; 
Franklin  Ave.  G.  8.  Inst,  va  Bd. 
of  Education  (1882),  76  Mo.  408; 
MerchanU'  Nat.  Bank  vs  McKin- 
ney   (1801),  2  8.  Dak.  106,  48  N. 
W.  841;  Kyle  vs  Abemethv  (Col. 
1909),  102  P.  746.     (Aliter.'  where 
the   municipal   organization   itself 
has  no  lawful  existence.     Norton 
vs  Shelby  County  (1886),  118  U.  8. 
425,  0  Sup.  Ct.  1121,  30  L.  ed.  178). 
•  »(Cal.  1808),  80  Fed.  619. 
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before  or  after  the  qualification  did  not  appear  at  the  trial. 
I>efendant  insisted  that,  as  it  was  not  sho^vn  that  the  bond^ 
were  signed  by  the  Mayor  before  his  successor  had  qualified 
^e  plamtiff  had  failed  to  pro.e  that  the  san.e  were  si^ed 
by  an  authorized  officer,  and  they  must  be  void.     Held,^at 

facto  after  the  expiration  of  their  legal  term  of  office,  and  the 
bonds  were  valid. 

In  County  of  PorUiac  vs  Pontiac  Pac.  Junction  By.  Co.?^ 
the  vd.d.ty  of  debentures  was  in  issue.     The  corporation  of 

When  rr  "''^  "  ''^  """"^  ''  *  "^-^  of  «lVoOO. 

When  the  by-law  was  passed,  William  J.  Poupore  was  wiiden 

tenlT  ''  f''  ^^  ""°^  '•*  *PP~^«^  «>^  the  Lieu 
ten^t^vemor-in-Council  and  had  come  into  fo,«e,  he  re- 
fused to  sign  the  debentures,  which  were  to  be  given  for  t^ 

^rhe  '^^"'.'^^•'^^--"^-^"-nduct^edecla^ 
that  he  would  rather  resign  his  office  than  accede  to  th^ 
«quest,  and  he  afterward  pressed  his  resignation  upon  the 
counc..     It  was  then  agreed  that  another  luting  shruwL 
held  to  accept  his  resignation,  name  his  succe«:r,  and  in^ 
8  ruct  the  latter  to  sign  the  debentures.    At  that  special  s^^- 
-on,  at  which  Poupore  did  not  attend  though  notifieTa  rel 
ution  was  first  passed  to  record  his  resignation,  aid  Z 
another  resolution  was  adopted,  accepting  his  resignation  as 
warden  and  appointing  one  McNally  as  his  successor     After 
^.ng  installed,  McNally  was  authorized  to  sign  the  debentur 

to  be  Lti  r.  '""^  ''^™  *^  ^'^  P'°^'-'^  Treasurer 

to  be  held  by  him  as  trustee.  The  minutes  of  these  proceed- 
ings were  subsequently  approved  and  ratified  at  the  general 
quarterly  session  of  the  council,  notwithstanding  the  objection 


"(1888),  11  Leg.  Newt   (Que.) 
3"0,   affirmed    gub.    nom.    County 
De  Facto— 88. 


of  Pontiac  vs  Ross  (1889),  17  Can 
Sup.  Ct  406. 
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of  Poupore,  who  wais  present  and  challenged  the  legality  of 
the  appointment  of  McNally  as  warden.  The  action  was 
brought  to  have  the  debentures  declared  irregular,  illegal  and 
void,  on  the  ground  that  McNally  had  no  authority  to  sign 
them,  since  his  election  was  void  and  Poupore  was  then  the 
warden  of  the  county.  The  court,  after  observing  that  the 
position  assumed  by  the  plaintiff  corporation  was  not  one 
entitled  to  be  viewed  with  much  favor,  held  that  supposing 
the  nomination  of  McNally  to  have  been  irregular,  because 
of  the  resignation  of  his  predecessor  not  having  been  made  in 
writing  or  on  account  of  other  informalities,  yet  he  was 
a  warden  de  facto  when  he  signed  the  debentures,  and  hence 
the  same  were  valid  and  binding. 

In  Vickaburg  va  Lomhard  "  it  was  sought  by  mandamus  to 
enforce  the  payment  of  interest  upon  municipal  bonds  issued 
by  the  City  of  Vicksburg.     The  validity  of  the  bonds  was 
disputed  on  the  ground,  among  others,  that  the  Mayor  and 
aldermen,  under  whose  administration  they  were  issued,  were 
not  rightfully  in  oflSce  and  were  usurpers  or  intruders.     An 
Act  had  been  passed  extending  the  limits  of  the  city  and 
creating  a  board  of  Mayor  and  aldermoi,  to  succeed  to  the 
Mayor  and  council  under  the  previous  organization.     The 
Act  vested  in  the  board  the  right  to  issue  (inter  alia)  the 
bonds  involved  in  this  suit,  and  provided  for  the  filling  of 
the  new  offices  by  an  election  to  be  held  at  a  future  day  named. 
But  during  the  interval  between  the  passage  of  the  Act  (being 
the  time  mentioned  for  its  coming  into  force),  and  the  date 
of  the  first  election,  the  Governor,  acting  under  a  general  law 
which  authorized  him  to  fill  vacancies,  appointed  the  mem- 
bers of  the  board.     They  entered  upon  their  offices  and  issued 
the  bonds  in  question.     It  waS  insisted  that  such  appoint- 
ments were  absolutely  void,  because  no  vacancies  existed  that 

••(187S),  91  MiM.  111. 
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Ltha^r  .''*''' ^"™"-  The  court  w«  of  the  opin. 
on  that  the  objection  wa,  ill-founded,  but  held  that  even  if 
^e  appomtnients  were  irregular,  yet  a.  they  were  made  under 
Te^  nffi  '^^^'«"^**"'^'  *he  appointee,  had  color  of  right  and 
Z^Z^  ''''-'  -'  ^^^'  ^-^^^  '^^^  ->^  -  i-li- 

8  313a.  Contracts  made  by  de  facto  officer,  binding 
on  corporation.-A  contract  entered  into  by  de  facto  officer! 
w^thm  the  «K,pe  of  their  authority  is  valid,  and  binds  the 
pubhcconK.rat.on  on  behalf  of  which  they  assume  to  act 
'Thw>,DeOrave  vs  Corporation  of  Monmouth'*  was  an  action 

urea  of  the  imperial  standard,  supplied  to  the  defendant  cor- 

w«i  then  the  Mayor  of  that  borough.  One  of  the  witnesses 
howevei,  stat^i  in  his  cross  examination,  that  Mr.  JeZs' 
w«,  afterwards  displaced  from  his  office  of  Mayor  by  a 
judgment  of  ouster.  On  behalf  of  the  defendant,  it  was  ob- 
jected that  Mr.  Jenkins  was  not  Mayor,  but  W  TenX 

fii  T"^       V'''  ""  ""''''  ''  ^-^«'  -^^''h  --  suf- 
ficient to  authorize  him  to  order  the  weights  and  measures." 

Neale  vs  Overseers'^  was  a  suit  by  Dr.  Neale  against 
?1  "  of  the  Poor,  to  recover  compensation  for  rdic^ 

«que^t  of  the  Overseers;  and,  to  maintain  the  issue  on  his 

Dan-  f  tP'T*  ^^««^  •-  -id--  the  written  request  of 
Daniel  Naugle,  one  of  the  Overseers  of  the  township,  to  the 
plaintiff  to  attend  thn  nation*   ™i,« 

f^idante  objected  to  the  evidence,  on  the  gromid  that  Naugle, 
although  el«,ted  as  Overseer,  had  never  been  sworn  befo^ 
entering  upon  the  duties  of  the  office.    The  Court  of  Com- 


»M1830),4C.  AP.  111. 
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••(1836),  5  W»tU   (Pa.)   5S8. 
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mon  Plea*  of  Amftrong  County  sustained  the  objection. 
Held,  reversing  this  ruling,  that  in  order  to  charge  the  town- 
ship, it  was  only  necessary  for  the  plaintiff  to  show  that  tha 
Overseer  was  an  officer  de  facto.'" 

In  School  Direeton  vt  National  School  Furnishing  Co." 
plaintiffs  in  error  filed  a  bill  to  enjoin  the  coUection  of  a  judg- 
ment, rendered  by  a  justice  of  the  peace  against  their  school 
district,  on  an  order  issued  to  the  defendants  in  error  for 
school  furniture.    When  the  furniture  was  bought  there  were 
two  boards,  each  claiming  to  be  the  legal  board  of  directors 
and  assuming  to  act.    The  first  board  was  elected  in  May, 
(1886),  but  there  was  -ome  dissatisfaction  over  the  election, 
and  aJterward  another  was  held  upon  the  theory  that  the  first 
one  was  void.    The  first  elected  directors  bought  the  furniture, 
and  gave  an  order  for  the  payment  of  the  same.    Soon  after! 
quo  warranto  proceedings  were  instituted  against  both  boards 
and  they  all  resigned.    The  claim  of  the  plaintiffs  in  error  was 
that  the  persons  who  purchased  the  furniture  and  issued  the 
order,  were  not  at  the  time  School  Directors  of  the  dUtrict 
Held,  that  if  their  election  was  invalid  by  reason  of  some 
informality  in  calling  it,  the  persons  then   leclaied  elected 
became  directors  de  facto,  and  their  acts  as  auch  must  be  re- 
garded as  valid,  because  there  were  no  other  directors  de  jun. 
at  the  same  time. 

In  Milford  vs  Zeigler  "  a  board  of  trustees  who  had  been 
in  office  six  years  with  the  acquiescence  and  approval  of  the 
town,  but  whose  successors  were  elected  though  they  had  not 
begun  to  act,  hired  a  teacher  for  the  ensuing  year.    When  the 


••See  alio  Belfut  vs  Morrill 
(1876),  65  Me.  S80;  Harrey  va 
Philbrick  (1887),  40  N.  J.  T.  374, 
8  A.  122;  People  v«  Litter  (1001), 
106  App.  Div.  (N.  Y.)  61,  03  N.  Y. 
B.    830;    Schwartz    vs    Flatboats 


(1859),  14  La.  Ann.  243;  Willev 
vs  Windham  (1001),  OS  Me.  482, 
50  A.  281. 

"(1803)  63  111.  App.  264. 

»«(1800),  1  Ind.  App.  138,  27  N. 
E.  303. 
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new  board  was  organued,  they  repudiated  the  contract  and 
hired  another  teacher  who  took  the  school.  The  action  wa. 
brought  by  the  first  teacher  to  recover  damages  for  breach  of 
contract.  The  court  decided  in  her  favor,  on  the  ground  that 
the  trustees  who  hired  her  were  de  facto  officer,  and  their 
acts  binding  on  the  school  corporation." 

8  314.  Acts  of  de  facto  municipal  officers  in  relation 
to  vanous  matters.— In  Cole  v.  Black  River  Falh'o  the 
action  was  for  an  injury  alleged  to  have  been  sustained  by 

?T  1'  ^f"^'^""  "'^^""^  ^°  **>«  ^^"«8e  of  Black  River 
Falls.    The  defendant  demurred  to  the  complaint  generaUy. 
alleging  that  there  was  no  such  municipal  corporation  in  the 
State  as    The  President  and  Trustees  of  the  Village  of  Black 
Biver  Falls."    The  ground  of  the  contention  was  that  the 
village  offices  had  been  illegally  filled,  pursuant  to  an  uncon- 
stitutional Act  passed  to  amend  the  incorporating  Act    Held 
that,  assuming  that  the  officers  of  the  viUage  at  the  time  the 
action  was  commenced  had  been  elected  in  the  illegal  mamier 
provided  by  the  amending  Act,  they  were  nevertheless  officers 
de  facto,  and  the  demurrer  could  not  be  sustained 
In  People  vs  McDowell'^  the  defendant  was  indicted  for 


»«See  alio  School  Dis.  No.  77  n 
Cowgill   (1906),  76  Neb.  317,  107 
N.  W.  684;   Atty-Gen.  v»  Megin 
(1885),  63  N.  H.  378,  P  Am.  4  Eng. 
Corp.  Cm.  68;  School  Dirt.  No.  M 
v»  Garrison  (Arlc.  1900),  119  S.  W. 
275;     De     Wolf     vs     Watterson 
(1886),    36    Hun    (N.    Y.)     ni; 
O'Neil  v«  Battie   (1801),  61  Hun 
(N.  Y.)  622,  15  N.  Y.  S.  818;  Bar- 
rett vs  Sayer  (1890),  34  N.  Y.  St. 
R.  326,  affirmed  in  68  Hun  (N.  Y  ) 
608, 12  N.  Y.  8.  170;  Ca«!  vs  Wres- 
ler  (1855).  4  Ohio  St.  661;  SUte 


vs  Hart  (1901),  106  Tenn.  269 
61  S.  W.  780;  School  Directors  No. 
7  vs  Tingley  (1897),  73  III.  App. 
471.  2ut  see  Bennett  vs  Colfax 
(1880),  63  Iowa,  687,  6  N.  W.  36; 
White  vs  Archibald  (Pa.  1887),  » 
A.  443;  Genesee  Tp.  vs  McDonald 
(1881),  98  Pa.  St.  444.  See  also 
sees.  304,  309. 

••(1883),  67  Wis.  110,  14N.  W 
906. 

•M 1803),  70  Hun  (N.  Y.)  1  2S 
N.  Y.  S.  960,  10  N.  Y.  Grim.  B. 
462. 
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•e  hng  liquor  without  a  licenw.  The  defendant  admitted  the 
selling,  but  claimed  that  it  was  done  under  a  license  dulj 
iMued  to  him  by  the  commissioners  of  the  town.  One  of  the 
board  was  a  de  facto  commissioner.  Held,  that  a  license 
signed  by  him  as  one  of  the  board  was  a  good  defence." 

In  Trinity  College  v  Hartford  «»  «  board  of  oommissionera 
of  compensation  appointed  by  the  city  council,  appraised  the 
damages  accruing  to  Trinity  CoUege,  and  also  the  benefits 
the  college  would  receive  from  the  construction  of  a  new 
street.     The  college  committee  were  not  satisfied  with  the 
appraisement,  and  applied  for  an  injunction  against  the  open- 
ing  and  construction  of  the  street,  on  the  ground,  «nong 
others,  that  the  board  of  commissioners  were  not  authorized 
to  act  as  such,  as  they  did  not  possess  the  requisite  qualifica- 
tions nor  were  ever  sworn.    Held,  that  the  appraisement  was 
valid,  since  the  commissioners  of  compensation  had  at  least 
color  of  title  and  were  officers  de  facta** 

In  People  ve  Collins  "  the  application  was  for  mandamus 
against  the  town  clerk  to  compel  him  to  record  the  survey  of 
a  road.    The  commissioners  of  highways  before  entering  upon 
the  duties  of  their  office,  were  required  to  take  an  oath,  which 
was  to  be  filed  with  the  clerk,  and  the  law  provided  that  a 
neglect  to  do  so  should  be  deemed  a  refusal  to  serve,  and  that 
the  town  might  proceed  to  choose  others.    The  commissioners 
without  having  taken  and  filed  the  oath,  as  required,  laid 
out  a  road,  but  the  town  clerk  refused  to  record  the  survey, 
insisting  that  their  office  was  vacant.     The  Court,  however' 
decided  that  they  were  officers  de  facto,  and  compelled  the' 
clerk  to  record  the  survey." 


**A»  to  lieenae  iHued  by  clerk 
de  facto,  lee  Ward  vs  SUte(lM6), 
2  Coldw.  (Tenn.)  605.  91  Am.  Dec. 
270. 

«»(186B),82Conn.  452. 


•«Ai«o  People  ts  Corert  (1841). 
1  Hill    (N.  Y.)   674. 

"(1841),  7  John.   (N.  Y.)   549. 

"See  slw  State  vs  Meters 
(1862),  29  N.  .T.  L.  892;   but'gpc 
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JnCarland  v,  Custer*^  pU^tiff  h.d  been  removed  W 
the  office  of  county  treasurer  by  the  board  of  conuni..ioneni 
becauje  he  h«i  not  filed  «  sufficient  bond  within  the  time  re- 
quired by  law  and  d«,  becu«,  hi.  book,  .howed  negligence 
in  the  care  and  keeping  of  public  money..  Pl.i„tiflf  contond- 
!„H^K  wK  .'^  eo««ni«,ioner.  were  not  a  legd  board, 

and  that  the.r  action  m  removing  him  wa.  void.  Held,  that 
«.  they  were  acting  under  the  apparent  authority  of  an  Act 
of  the  legislature  they  were  de  facto  officer.,  and  their  of- 
ficial action  could  not  be  questioned  by  a  collateral  attack 
on  their  title.** 

§  315.  Payments  by  or  to  officer  de  facto,  valid  and 
binding  on  aU  parties-  Payment  to  an  officer  de  facto  i. 
good  without  .bowing  that  he  wa.  appointed  «id  qudificd 
agreeably  to  law.**    Thu.,  in  Smith  vb  Bedford »'  which 

alleged  that  the  ta,e.  for  a  given  year  were  duly 
paid  by  him  to  the  coUector  before  the  wtum  of  the 
roll  to  the  county  treasurer.  Payment  was  proved  by 
producing  the  receipt  of  one  Sparrow,  the  collector,  who  was 
then  dead,  and  also  producing  the  roll  returned  by  him  to 
the  treasurer,  on  which  the  payment  was  duly  entered  in 
Sparrows  hand-writing.  It  was  contended  that  a  by-law 
appointing  Sparrow  should  be  produced.  But  it  was  held, 
that  If  he  acted  and  was  recognized  as  collector,  the  payment 


Hoagland  v«  Culvert  (1845),  20 
N.  J.  L.  387.  As  to  drain  located 
by  de  facto  eommiuioneri,  see  Za- 
bel  vs  Harshman  (1888),  08  Mich. 
273,  42  N.  W.  44.  As  to  prosecu- 
tion for  obstructing  a  road  opened 
by  de  facto  overseers,  see  Thrnnp- 
•on  vs  State  (1862),  21  Ala.  48. 
"(1886),  5  Mont.  679,  6  P.  24. 


•'For  acts  of  fence  viewers  de 
facto,  see  Day  vs  Dolan  (1899), 
174  Mass.  624,  66  N.  E.  384. 

••Kingsbury  vs  Ledyard  (1841), 
2  W.  4  S.  (Pa.)  37;  Williamson  vs 
Uke  County  (1903),  17  S.  D.  353, 
96  N.  W.  702. 

•••  (1866),  12  Gr.  (U.  C.)  316. 
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to  Wm  w„  good,  even  if  thew  w„  w  irregul.ritj  in  the  mode 
of  h..  .p  e™ent.T.  So  dl  p.^e«U  „.de  by  .  de  ^.^^o 
mun.c,p.l  reuu^r  will  .cquit  the  corporation,  «d  .11  p.v' 
menu  .>  hi«  .il,  b.  binding  on  the  corporatioL,  Jl^ 

^7h    r  ""^l"*:.      ^''"'"••^  P"^"*"*  ^o  •  ••'•riff  de  Lo 
wiU  d.«5h.rge  the  debt  n«ncd  in  the  writ  of  •,,cution.»« 

««>«nd  that  the  .«ne  wm  «,l.n,ni«d  before  .  minirter,  m^^ 
tr.te,  or  other  officer,  ^ho  h«r  not  or  i.  not  pro^n  to  hTve 

mil  r  r': .^'"  ^"'  p"*^^*^  '■«  ^•<»  -  »»>«  «>m 

-.u»^  to  be.    Th«.,  in  State  v.  WinkUy;>  the  Courr,  .fter 
rem«fang  that  it  had  been  held  in  Connecticut  that  .  c l'^! 

.Thi"   :  •''-•f -"-  o'  --•««,  »  .  Public  tz, 
•nd  h,8  act.  a.  .«ch,  in  the  celebration  of  marriage  are  Td 

hthl^  "  P"-  f^  Pr^f  of  hi.  qnaliiica:ro:r'wru 
higher  evidence,  added:    "There  ««m.  indeed  to  be  no  J 

dentdly,  and  not  declared  to  be  void  by  .tatute,  .hould  not  bo 
^..dered  valid  a.  well  a.  the  official  act.  oi  an  in-^^to^ 
of  the  revenue,  a  deputy  sheriflf,  or  an  attorney."  " 

8  316.  Validity  of  instruments  acknowledged  before 
or  registered  by  de  facto  officers.-The  validi^lf  ^^ 
strument  cannot  be  questioned  on  the  ground  that  it  wa. 


»«AIio  Oldtowii  n  BUke(1883). 
74  Me.  280;  Whitby  Tp.  v.  Hut- 
riion   (18S0),  18  U.  C.  Q.  B.  603. 

"R.  TS  Smith  (1848),  4  U.  0. 
Q.  B.  322.  Alio  Keyaer  v.  Mc- 
KwMn  (1828).  2  Rawie  (P».)  138. 

T*Kent  VI  Mercer  (1862),  12  U 
C.  C.  P.  30.   AIw  Kelley  n  storey 


nSTl),  6  Helilc.  (Tenn.)  202- 
DouglM  VI  Nell  (1872),  7  Heiak 
(Tenn.)  437. 

T»(1843),14N.  H.  480. 
»«See  alio  Londor  '.  r,v  vi  Che., 
ter  (182«'      K.  il. .  Os    ■  Am.  D«t 


#• 
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Jjcfaowledg^l  befow  or  ««orded  by  .n  officer  having  onlv  . 
d.  facto  title  to  hi.  office.    Thu,,  i„  Stake.  «  4c«fn  »  th 

of  l«d  by  the  foreclosure  of  the  vendor'.  lien  retained  to  tl 
cure  .^e.r  p.y„.ent.  The  complainant.  „  hu.b.nd  nd  wifT 
w«e  the  jo,nt  owner,  in  fee  of  the  l.nd  .nd  «,ld  it  to  the 
de^d^t  partly  for  cMh  «d  partly  on  credit,  receiving  he 
-^  m  .«u  to  «„ure  the  balance  of  the  pLrcha^.  pri^' 
They  eiecuted  to  the  defendant  a  deed  r«inil.,  {«  *  .* 

the  aehnowled^ent.  and  pHvy-erinr^thiroi" 
J:Z  M  '  r"  ^"^ ""'  *  ^*"°-'  -»«>  '-•d  been  elit 

tjT^'  'r.    '  '^  *'•  ~"°*^'  -'^  <«'»»i-ioned  and  q„S- 
Mto^u^tha  capacity.    In  hi.  anawer,  defendant  claC 
^  the  complainant,  had  not  given  him  a.  valid  and  1 J 
A-d  and  the  defect  relied  on  wa.  that  the  privy  exam^ 
U«oi^M«.Stohe.wa.tahenbyawom.nnota'r^^7^^^^^^^ 

nor  hold  the  poeition  of  noUry  public;  and  havingLn 

^»  no  legal  title  to  the  property,  he  inai.ted  thatlt; 

«^titled  to  recover  the  ca.h  paid  by  him,  a.  al«,  the  note,  for 

he  pnrpo«  of  cancellation.    The  Chancellor  upheld  Te  Z 

tact  w^r""  :1  '-•"'  «-<Jingly,  holding  tha^ 
the  acknuwMgment  of  the  deed  before  the  woman  notary  pub- 
he  wa.  null  and  void,  and  wa.  not  binding  on  Mr.  Stokt 
Hdd,  revering  the  Chancellor',  decree,  that  the  woman  nt 
^ary  pubhc,  though  ineligible  to  that  office,  wa,  a  de  facto  offi 
cer  and  the  pnvy  acknowledgment  taken  by  her  wa.  valid.' 

"(TeT^n.  Chy.  App.,  1898),  40  8. 
W.  810, 

"Ai  to  further  acknowIedgmenU 
or  attMtAtions  before  de  facto  no- 
t^M.  iee  OU  Dominion  Bldg.  A 
Loan  Aaioe'n  vs  Sohn  (1903),  S4 
W.  Va.  101.  M  S.  E.  222;  David- 
•««  T*  Bute  (1893),  135  Ind.  284, 


I  T« 


34  N.  K.  972,  Wilwn  t.  Kim„e, 
(1891).  109  Mo.  260,  10  8.  W  24- 
Hamilton   va    Pitcher    (1873),   53 

Mo.  334;  Bullene  v,  o.rrlK,„ 
(1878).  1  Wa.h.  Ter.  587;  Smith 

V.  Meador   (1885),  74  0«.  41«.  SS 

Am.  Rep.  438;  but  «ee  Bernler  y. 

B«*M    (1881),   37   Ohio   St.   72. 


•hi  I 


U\ 


!lfl 
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Thompson  va  Johnson''''  was  an  action  in  trespass  to  try 
title  to  land.     The  land  had  been  conveyed  by  the  plaintiff 
jointly  with  her  husbard  since  deceased,  to  one  Purinton.  The 
contention  was  that  the  deed  was  invalid  because  the  acknowl- 
edgment had  been  taken  before  an  unauthorized  ofBcer.    The 
facts  showed  that  a  district  clerk,  authorized  to  take  acknowl- 
edgments of  deeds,  and  required  to  make  his  appointment  of 
deputies  in  writing,  by  writing  appointed  one  Hopson  "spe- 
cial deputy"  to  take  the  acknowledgment  of  the  plaintiff 
and  her  husband  to  their  deed  to  one  Miller.     The  deputy 
thus  appointed  took  the  oath  of  office  and  took  the  acknowl- 
edgment.    Subsequently,  however,  he  was  again  appointed 
by  the  clerk  but  by  word  only,  to  take  the  acknowledgment  of 
the  same  parties  to  the  deed  to  said  Purinton,  the  clerk  agree- 
ing on  his  return  to  fix  up  the  necessary  papers  authorizing 
him  to  take  the  acknowledgment,  which  was  never  done. 
Held  that,  if  he  was  not  at  the  time  of  taking  the  second  ac- 
knowledgment a  de  jure  deputy  by  reason  of  his  first  appoint- 
ment, the  clerk  having  no  power  to  limit  the  authority  of  a 
deputy  to  a  single  act,  he  was  acting  under  color  of  authority, 
and  was  therefore  a  de  facto  deputy,  and  the  acknowledgment 
taken  by  him  was  valid.''* 


Hughes  V8  Long  (1896),  110  N.  C. 
S2,  25  S.  E.  743;  S«ndlin  vs  Dow 
dall  (IMS),  143  Al«.  518,  39  So. 
279,  as  to  cases  where  under  the 
circumstances  the  acknowledg- 
ments were  held  invalid.  As  to 
testament  executed  before  a  de  fac- 
to notary  public,  see  Davenport  vs 
Davenport  (1906),  116  La.  1009,  41 
So.  240. 

"(1892),  84  Tex.  548,  10  8.  W. 
784. 

'•As  to  further  acknowledg- 
ments before  de  facto  clerks  or 
deputy    clerks,    see    WoodrufT    vs 


McHarry  (1870),  56  III.  218;  Sharp 
V8  Thompson  (1881),  100  III.  447, 
39  Am.  Rep.  61 ;  Farmers'  Bank  vs 
Chester(1846),  6  Hump. (Tenn.) 458, 
44  Am.  Dec.  318;  Macey  vs  Stark 
(1893),    116   Mo.   481,   21    S.    W. 
1088;  but  see  Simpson  vs  Loving 
(1867),  3  Bush.  (Ky.)  468,  96  Am. 
Dec.  252;  Smith  vs  Cansler  (1886), 
83  Ky.  367;   Suddereth  vs  Smvth 
(1852),  13  Ired.  L.    (N.  C.)   452, 
as  to  cases  where  under  the  cir- 
cumstances   the    acknowledgments 
were  not  upheld. 


m 
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In  Brotvn  vs  Lunt "  the  acknowledgment  of  the  deed  in 
controversy  had  been  taken  by  one  Fessenden,  who,  being 
called  as  a  witness,  testified  that  a  year  or  two  before  he  took 
the  acknowledgment,  his  last  commission  as  a  justice  of  the 
peace  had  expired,  as  he  had  since  ascertained;  that  he  did 
not  know  the  fact  at  the  time,  and  acted  'nadvertently ;  that 
he  had  acted  as  such  justice  since  1809,     ader  commissions 
from  Massachusetts  and  Maine ;  that  he  had  without  interrup- 
tion frequently  acted  as  such  justice,  after  his  last  commission 
had  expired,  until  after  he  had  taken  the  acknowledgment,  be- 
lieving that  he  was  a  justice  of  the  peace;  that  the  parties 
to  the  deed  well  knew  that  he  so  acted.    Held,  that  he  was  an 
officer  de  facto,  and  the  duly  recorded  deed,  bearing  his  cer- 
tificate that  it  was  acknowledged,  was  a  valid  conveyance." 
In  Cocke  V8  HaUey''  the  validity  of  the  recording  of  a 
trust  deed  was  attacked,  on  the  ground  that  it  had  not  been 
recorded  by  a  proper  officer.    It  had  been  recorded  by  a  clerk 
pro  tern,  of  the  probate  court,  appointed  by  the  Judge  thereof 
during  the  absence  from  the  State  of  the  clerk.    The  clerk  so 
appointed  acted  during  the  session  of  the  court,  and  continued 
to  perform  the  duties  of  the  office  after  the  term  was  over. 
It  was  during  the  adjournment  that  the  trust  deed  was  re- 
corded.    It  was  claimed  that  the  Act  of  the  legislature  of 
Mississippi,  authorizing  the  judge  to  appoint  a  clerk  pro  tern., 
only  empowered  him  to  make  an  appointment  for  the  session 
of  the  court  and  until  the  end  of  the  term;  that  after  the 
adjournment  the  appointee  had  no  authority  to  act  and  his 


"(1864),  37  Me.  423. 

•i>A»  to  further  acknowledg- 
ments before  de  facto  justices  of 
the  peace,  see  Nelson  vs  Kessinger 
(1884),  16  111.  App.  185;  Crutch- 
field  vs  Hewett  ( 1894) ,  2  App.  Cas. 
(D.  C.)  373;  Prescott  vs  Hayea 
(I860),  42   N.   H,   56;   Adam   va 


Mengel  (Pa.  1887),  8  A.  606.  As 
to  relinquishment  of  inheritance 
executed  before  de  facto  magis- 
trate, see  Kottman  vs  Ayer(1848), 
3  Strob.   (S.  C.)   92. 

•M1842),  16  Pet.  (U.S.)  71,  10 
L.  ed.  891. 
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acts  were  null  and  void.  The  Circuit  Court  upheld  these 
views,  and  adjudged  that  the  trust  deed  was  not  duly  and  le- 
gally recorded.  Held,  reversing  the  judgment  of  the  Cir- 
cuit Court,  that  the  clerk  was  legally  authorized  to  record 
the  deed  of  trust,  under  the  circumstances,  but  were  it  other- 
wise, his  recording  would  still  be  valid,  since  it  would  be 
the  oflScial  act  of  an  officer  de  facto." 


§  317.  Acts  of  de  facto  clerks  and  deputy  clerks  of 
courts.— A  writ  of  summons  issued  by  a  de  facto  clerk  or 
deputy  clerk  is  a  valid  writ,  and  want  of  tiUe  in  the  officer  is 
no  cause  for  quashing  it."    Thus,  in  Harbaugh  va  Wiruor** 
the  record  showed  that  one  Vaughan  was  appointed  clerk  of 
the  circuit  in  May,  1862,  and  continued  to  hold  and  discharge 
the  duties  of  the  office  up  to  July  10, 1865.    By  an  ordinance, 
passed  by  the  Constitutional  Convention,  on  March  17,  1865,' 
the  office  of  the  circuit  clerks  were  declared  vacant  on  May  1,' 
1866,  and  the  Governor  was  authorized  to  fill  the  vacancies 
by  appointment,  and  pursuant  thereto  S.  F.  Currie  was  com- 
missioned to  be  circuit  clerk.    Vaughan  disputed  the  validity 
of  the  ordinance,  and  refused  to  vacate  the  office.    Pending 
the  controversy,  the  court,  at  its  May  session,  appointed 
Vaughan  clerk  pro  tern.,  and  he  continued  in  office  until  July 
10,  ensuing,  when  he  delivered  up  the  office  to  Currie.    Held, 
reversing  the  judgment  of  Circuit  Court,  that  Vaughan  was 


»«Al80  Bute  Bank  vg  Prey 
(1902),  3  Neb.  (Unoff.)  83,  91  N. 
W.  230;  Oilliam  v»  Reddick(1844), 
4  Ired.  L.  (N.  C.)  368;  Henning  V8 
Fisher  (1873),  6  W.  Va.  238; 
Farmers'  etc.  Bank  vs  Chester 
(1848),  6  Hump.  (Tenn.)  458,  44 
Am.  Dec.  318;  Malay  vs  Tipton 
(1859),  2  Head.  (Tenn.)  403;  Jef- 
fords vs  Hine  (188fl),  2  Arix.  162, 


11  P.  351;  Cooke  vs  Hall   (1844). 
6  III.  675. 

•iHaakell  vs  Dutton  (1902),  6S 
Neb.  274,  91  N.  W.  395;  Threadgill 
vs  Carolina  Central  Ry.  Co.  (1875) 
73  N.  C.  178;  Com.  vs  Arnold 
(1823),  3  Litt  (Ky.)  309;  Eaton 
vs  Harris  (1868),  42  Ala.  491. 

»M1866),  38  Mo.  327. 
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«n  officer  de  facto  while  so  holding  over,  and  that  a  writ 
issued  by  him  was  valid. 

So  a  writ  signed  bj  a  woman  as  deputy  clerk  of  a  court, 
If  voidable,  .s  not  absolutely  void,  and  a  party  to  the  suij 
cannot  be  prejudiced  by  her  signature,  since  she  must  be 
regarded  as  a  de  facto  officer."    So,  an  attachment  issued  by 
a  clerk  de  facto,"  or  a  deputy  clerk  de  facto,"  is  valid     Like- 
wise ,8  a  scire  facias,  issued  by  a  clerk  after  his  resignation, 
but  before  the  qualification  of  his  successor,  notifying  the 
sureties  m  a  bail-bond  that  their  principal  has  failed  to  ap- 
pear, etc.       So,  a  notice  of  appeal  accepted  for  the  clerk  by 
a  de  facto  deputy  will  be  maintained."    So,  a  license  issued 
by  a  clerk  de  facto  is  a  good  defence  to  a  prosecution  for  sell- 
ing liquor  without  a  license." 

So,  where  mortgage  notes  held  by  a  bank  Were  about  to  be- 
come prescribed,  and  in  order  to  avert  this  loss  and  to  recover 
the  claim,  the  attorney  for  the  bank  presented  the  petition 
to  the  person  in  possession  of  the  office  of  clerk  of  the  court 
and  acting  as  such,  and  caused  due  process  to  issue,  it  was 
held  that  this  was  sufficient  to  interrupt  the  prescription, 
though  the  clerk  was  only  an  officer  de  facto.»>    So  where  a 
defendant  was  convicted  of  a  misdemeanor  for  selling  liquor 
contrary  to  the  statute,  it  was  held  on  appeal  that  he  could 
not  successfully  claim  that  the  court  below  was  without  juris- 
diction to  try  him,  because  the  person  who  had  acted  as  clerk 


»»8Ute  T8  Police  Jury  (1907), 
120  La.  163,  45  So.  47. 

••Galbraith  va  McFarland 
(1866),  43  Tenn.  (3  Coldw.)  287.  91 
Am.  Dec.  281. 

•'Joseph   vs   Cawthron    (1883) 
74  Ala.  411. 

"Cook  vs  State  (1891),  01  Ala. 
63,  8  So.  686. 


"Wheeler  Wilson  Mfg.  Co  vs 
Sterrett  (1895),  94  Iowa,  158,  62 
N.  W.  676. 

»»Ward  V8  State (1860),  2  Coldw. 
(Tenn.)  603,  01  Am.  Dec.  270. 

»»New  Orleans  etc.  Co.  vs  Tan- 
ner (1874),  26  La.  Ann.  273. 


!     i    i 


if     » 
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had  accepted  the  incompatible  office  of  intendant  of  the 
town.** 

§  318.  Acts  of  de  facto  sheriffs  and  constables,  and  de 
facto  deputies.— The  validity  of  the  ser  ice  of  writs,  war- 
rants, citations,  or  of  any  other  legal  process  or  notice,  can- 
not be  disputed  on  the  ground  that  the  same  was  effected 
by  an  officer  de  facto."  Thus,  in  State  vs  Brenmn's  Liq- 
uors,'* the  complaint  made  before  a  justice  of  the  peace 
charged  that  Martin  Jrennan  owned  and  kept  liquors  upon 
his  premises,  for  the  purpose  of  being  sold  in  violation  of 
"an  Act  for  the  suppression  of  intemperance."  Upon  this 
complaint  the  magistrate  issued  his  warrant  for  the  seizure 


•>SUte  VI  Coleman    (1890),  M 

S.  C.  282,  32  S.  E.  406.    See  also 

In  re  Boyle    (1860),  0  Wis.  264; 

Kelley  vi  Storey  (1871),  6  Heiik. 

(Tenn.)     202;    Douglas    vs    Neil 

(1872),  7  Heisk.  (Tenn.)  437.    As 

to  arraignment  of  prisoner  by  de 

facto   deputy  clerk,  see  State  vs 

Hoiikins  (1880),  15  S.  C.  153;  Led- 

better  vs  SUte  (1907),  2  Qa.  App. 

631,  58  S.  S.  1106;  Lopei  vs  State 

(1875),   42   Tex.   208;    Collins   vs 

Brown,  12  Ky.  Law  R.  460;  In  re 

Mason    (1898),  85  Fed.  145. 

*iHussey  vs  Smith  (1878),  90 
U.  S.  20,  25  L.  ed.  314;  O'Neil  vs 
Atty-Gen.  of  Canada  (1806),  26 
Can.  Sup.  Ct.  122,  1  Can.  Crim. 
Cas.  303;  Hyman  vs  Chales  (1882), 
12  Fed.  856,  4  McCrary  246;  Bar- 
low vs  SUnford  (1876),  82  111. 
298;  Fowler  vs  Bebee  (1812),  0 
Mass.  2dl,  6  Am.  Dee.  62;  Elliott 
vs  Willis  (1861),  1  Allen  (Mass.) 
461;  Petersilia  vs  Stone  (1876), 
lie  Mass.  466,  20  Am.  Rep.  335; 
Bliss  vs  Day  (1878),  68  Me.  201; 


Clark  vs  Ennis   (1883),  45  N.  J. 
L.  69;   Moore  vs  Graves    (1826), 
3   K    H.    408;    Morse   vs    Calley 
(1830),  5  N.  H.  222;   Merrill  vs 
Palmer  (1842),  13  N.  H.  184;  Jew- 
ell vs  Gilbert  (1885),  64  N.  H.  13, 
5  A.  80,  10  Am.  St.  R.  357;  Snyder 
vs  Schram    (1880),   69  How.   Pr. 
(N.  Y.)    404;  Stokes  vs  Kirkpat- 
rick   (1858),  1  Mete.    (Ky.)    138; 
Mabry   vs    Turrentine    (1847),    8 
Ired.  L.    (N.  C.)   201;  Garner  v» 
Clay    (1827),    1    Stewart    (AU.) 
182;  Floumoy  vs  Clements  (1845), 
7   Ala.   536;    Gradnigo   vs   Moore 
(1855),  10  La.  Ann.  670;  Stickney 
vs  Stickney  (1880),  77  Iowa,  699, 
42  N.  W.  618;  Irving  vs  Edrington 
(1880),  41  La.  Ann.  671,  6  So.  177  j 
Abington  vs  Steinberg   (1900),  86 
Mo.    App.    639;    Railway    Co.    vs 
Bolding   (1801),  60  Miss.  265,  13 
So.  844,  30  Am.  St.  R.  641 ;  Wil- 
liamson vs  Lake  County    (1903), 
17  S.  Dak.  353,  96  N.  W.  702. 
•M1866),26Conn.  278. 
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Of  the  hquors  and  the  vessels  containing  them,  which  was 
executed  by  one  Nichols,  who  was  acting  as  town  constable. 
Brennan  having  been  duly  notified,  appeared,  and  the  magis- 
rate  upon  a  hearing  of  the  parties,  adjudged  the  liquors  and 
he  vessels  to  be  forfeited,  and  that  Brennan  pay  the  costs  of 
he  prosecution.     From  this  judgment  the  latter  appealed 
to  the  Superior  Court,  and  there  pleaded  that  the  attorney 
for  the  State  ought  to  be  barred  from  maintaining  the  com 
plaint    because  Nichols,  when  the  warrant  was  served,  al- 
though chown  a  town  constable,  had  never  qualified  according 
to  law.    To  this  plea,  there  was  a  demurrer,  and  the  Superio^ 
Court  reserved  the  questions  of  law  arising  upon  the  rLd, 
for  the  advice  of  the  Supreme  Court.     Held  by  the  latter 
court,  that  the  constable  when  serving  the  process  was  an 
officer  de  facto,  and  the  validity  of  his  qualifications  could 
not  be  caUed  in  question  by  the  defendant  •» 

-.1^^^'!."''  '""'^  °''^"''*'"°  *"  *  ^''^'  «'  ««i^»re»  or  a 
U    "T^  T.  r  ""'^^  "'  '^°'^"''**^  V  an  officer  de 

'he  productive  of  great  inconvenience  to  require  purchasers 


»«A»  to  warrant  wrred  by  de 

facto  chief  of  police,  we  State  va 

Clark  (1872),  44  Vt.  636. 
••Bui»  va  Cooper  (1895),  63  Mo. 

App.  196;  Powers  v«  Braley(1890), 
41  Mo.  App.  656;  Adams  vs  Tator 

(188e),42Hun(N.Y.)  384;  Gunn 
vi  Tackett  (1881),  67  Ga.  726; 
Swindell  va  Warden  (1860),  7 
Jones  L.  (N.  C.)  675;  Burke  vs 
Elliott  (1844),  4  Ired.  L.  (N.  C.) 
355,  42  Am.  Dec.  142;  Bucknam  vs 
Rubles  (1818),  16  Mass.  180,  8 
Am.  Dec.  98;  Brooks  vs  Rooney 
(1852),  11  Oa.  423,  56  Am.  Dec. 
430;  Banaemer  va  Maoe  (1862),  18 
Ind.  27,  81  Am.  Dec.  344;  Shores 
vs  Scott  River  Water  Co.   (1861) 


17  Cal.  626;  Youngblood  vs  Cun- 
ningham (1882),  38  Ark.  571;  Dor- 
•ey  vs  Vaughan  (1850),  5  U.  Ann. 
IM;    Bates    vs    I^er    (1848),    9 
Hump.    (Tenn.)    162;    Nason    va 
Dillingham    (1818),  15  Mass.   170 
(Coroner  de  facto) ;  and  see  also 
Doe  dem.  James  vs  Brawn  (1821), 
5  B.  4  Aid.  243,  24  R.  R.  347.    But 
see  Jester  vs  Spuigeon  (1887),  27 
Mo.   App.   477,  and   McMillan   vs 
Rowe   (1884),  15  Neb.  620,  19  N. 
W.  504,  where  the  persons  making 
the  levies  were  not  deemed  officers 
de  facto. 

»M1827),  5  Pick.    (Mass.)   487, 
16  Am.  Dec.  417. 
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In  : 


1^''. 


at  o/Bcem'  sales  to  inquire  into  the  regularity  of  the  appoint- 
ments and  qualifications  of  those  assuming  to  act  as  such, 
litles  acquired  under  the  proceedings  of  sheriffs  and  con- 
stables cannot  be  made  to  depend  upon  the  purchasers'  abil- 
ity to  prove  that  they  were  officers  de  jure  as  well  as  de 
facto." 

Again,  the  surrender  of  his  principal  by  a  surety  on  a  bail- 
bond  to  a  de  facto  deputy  of  the  sheriff,  is  a  good  defence  to 
an  action  on  the  bond.    Thus,  in  Carter  vb  State,**  the  ap- 
pellant was  surety  in  a  bail-bond  of  one  Spain,  charged  with 
a  misdemeanor.    Spain  failed  to  appear  in  accordance  with 
Its  terms.     The  bond  was  declared  forfeited  and  the  State 
proceeded  against  the  surety.    Carter,  the  appellant,  pleaded 
a  delivery  of  the  prisoner  to  the  sheriff  with  copy  of  the 
bail-bond.    The  case  was  submitted  to  the  court,  and  it  was 
shown  on  trial  that  appellant  had  delivennl  the  pri«,ner  ac- 
cording  to  law  to  a  deputy,  or  supposed  deputy,  of  the  sheriff. 
1  he  receipt  for  the  prisoner  was  endorsed  on  the  copy  of  the 
bond  in  the  name  of  the  sheriff  by  the  deputy.    The  sheriff 
had  been  elected  and  qualified  in  1880,  and  reelected  in 
1882.    After  his  qualification  on  October  30,  1882,  he  had 
not  renewed  the  appointment  of  the  deputy  before  the  next 
day  when  the  prisoner  was  received.    It  did  not  appear  that 
either  the  surety  or  the  deputy  knew  that  the  sheriff  had 
qualified  under  his  new  term  on  the  day  before.    The  Circuit 
Court  ruled  that  the  powers  of  the  deputy  had  ceased  upon 
the  30th,  and  that  a  delivery  to  him  was  invalid.    Held   on 
appeal,  that  it  was  a  proper  case  for  the  application  of' the 
de  facto  doctrine,  and  that  tlie  surety  should  be  discharged. 

§  319.  Act8  of  de  facto  prosecuting  attorneys.— An 
indictment  or  a  conviction  will  not  be  quashed  on  the  ground 

••(1884),43  Ark.  138. 
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i-ic.  ..w,  who  h.a  .HH  .«uw  dXi':  ti; 

m  dun^  ,hei,  i„ve.,ig.,i<„,  .„d  8.dC„T^.he  iX 
In  Be  OiUm  » the  petition  ,u  for  .  wit  of  h.k«. 

..  obuin  „.  di«h^  o,  «„  p.H«o.:r;  ?X"r 

M  ..1.  of  .nto^cti,,.  li,„o„,  „d  «n,«,eed  to  p.,  TZ 
claimed  (inter  alia)  th»t  ♦!.-  -♦♦  -^  "'  »  8"»ute.  It  was 
valid.'  °***'  ***  ^''^'  '^^  h"  acta  were 


ii 


;  ■  i  ■     I 


If 


I  '  tl 


1 


§  320  Validity  of  acts  of  de  facto  officers  in  relation 
to  the  selection  and  swearing  of  jurymen.!^tT,         r^ 

wdl  bo  .llo«rf  on  that  po„„d..    "a  jn.y,"'^,.  eLH! 


"(1839),  I  Pin.  (Wii.)   77. 

>A1»  United  State,  y,  Mitchell 
(1905),  136  Fed.  806. 

M1886),  34  Kan.  641. 

'See  also  State  vs  NIeld  (1806), 
4  Kan.  App.  626,  45  P.  623;  Dane 
De  Facto— 20. 


V.  State  (1806),  36  Tes.  Crim.  R. 
84,  36  S.  W.  661. 

374.  37  Am.  Rep.  76;  Carpenter  v. 
People  (1876),  64  N.  Y.  483; 
Thompson    v»    People    (1876),    a 


m 
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delivering  the  opinion  of  the  New  York  Court  of  Appeals 

hIT/^       ^""  comm««ioner."  •    Thus,  in  Leech's  Case.^ 
he  defendant  «,ught  to  qu.sh  the  indictment  on  the  ground 

nd        'T;^  '"'  P""°^^  *^«  "-«'  ^-'^ «-"  'earned 
and  ,mpanelled  by  one  Dudley  North  and  one  Peter  Ricr 

as  B  enffa  of  the  city  of  London,  .ho,  it  was  clain,^,  wj^ 

made.     The  objection,  however,  was  overruled,  Mr.  Justice 
W  observing,  that  these  worthy  person.  'We  o^  a^ 

T    n      .     •"  «na  ae  jure,    under  the  circumstances.' 
vi  ^,7"* ::*''*'"'*'  *^«  -PP*""**  w«,  indicted  and  con- 

*as  no  found  by  «  lawfully  constituted  gr«,d  jur,.  To  sup- 
port this  plea  he  alleged  that  the  sheriff,  .ho  ;:^cipa:e^Tn 
the  drawing  of  the  jury,  was  unlawfully  appointed  by  the 
judge  of  the  County  Court  But  the  Court  Leld  that,  "^d 
fitting  this  and  that  such  appointment  was  void,  yet  his 
acts  as  a  de  facto  officer  were  good," 

Likewise  in  Com.  vs  Clemmer<^  it  was  held  that  the  array 
of  petu  jurors  in  a  murder  case  v  .1  „ot  be  quashed  on  ac 
count  of  the  ineligibility  of  a  jury  commissioner,  if  it  " 
pears  that  such  commissioner  holds  his  office  under  color 


Hun  (N.  Y.)  135,  State  r.  Fen- 
derwn  (1876),  28  La.  Ann.  82; 
Com.  VI  Valsalk*  (1897),  181  Pa 
St.  17,  37  A.  405;  Mape.  vs  Peo- 
pie  (1873),  69  III.  623;  Palmer  vi 
Charlotte,  etc.  R.  Co.  (1872),  3  S 
C.  880,  16  Am.  Rep.  7S0;  State  vs 
McJunkin  (1875),  7  S.  C.  21. 
»Dolan  vs  People  (1876),  64  N 


Y.  485,  affirming  6  Hun   (N   Y  ) 
493.  ■ 

•(1682),      9      Cobbetfs      State 
Trials,  351,  355. 

'See    also    Thrower    vs    State 
<1875),52Ala.  22. 

"(1856),  eCal.  214. 

•(1899),  190  Pa.  St.  202,  42  A. 
675. 
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his  successor  appointed,  was  valid     B„tT       ? 

held  in  State  v,  Brycen  ^1   J'     ^""^  *^'  '^"^'^y  *" 

trUI  gPMt«i.  '""'''*''  •"''  •  ■■«» 

In  JfoMey  „  sue  "  it  ,„  d„  leW  a,.t  th.  f.ct  th.. 
tem  rf  the  court  „  .  d,p„,   „,„j  ^  .ppoinL  IT 

S  321.  VMiQ,  ,rf  bond.  „  r«:,g,ia«».  ak.,  „ 

.b«  .  w„  ««,  „,  .pp„,«,  k,  „  „„„,  j^        '•  ^l^"-" 
.ppom  ed  ,„  ^  i„„„p„i„^  „„^  ^^  J  b^ 

Cher  i^L",      ■"  "  "°''°°  °'  "»  '*"^"  «■-'»•» 
m  .he  „,u.l  co,^  „,  g„„i^  ,,,^„  „^  .dn.W.,r„i„„,  t 


»«(1891),  35  S.  C.  192,  14  S.  E 
3M. 

"(1878),  11  8.  C.  342. 

"(1872),  46  Mi.8.  501. 

»»A«  to  grand  jury  organized  by 
•  de  facto  judge,  lee  Walker  vg 
State  (1905),  142  Ala.  32,  38  So. 
241.  At  to  complaints  preferred 
by  de  facto  grand  jurors,  see  Doug- 
•m  n  Wiekwire  (1848),  18  Conn. 


488;    Smith  va  State    (1848).    19 
Conn.  493. 

>«SUte  V.  Gilbert  (1866).  10 
I*.  Ann.  624;  E.ti.  v«  Prince 
(1872).47AIa.2e8;RheinhartT. 
State  (1875),  14  Kan.  318;  Black- 
man  VB  SUte  (1868),  12  Ind.  656 

uVViUon  V.  King  (1823),  » 
I-Jtt.  (Ky.)  467. 
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valid.  «•  So,  upon  •  scire  faeiu  upon  a  forfeited  recogni- 
wnce  of  Uil,  the  title  to  office  of  the  judge,  who  took  the 
recogni«ance,  will  not  be  inquired  inta  It  is  aufficient  that 
he  waa  an  officer  de  facta" 


6IU. 


l^^t^  "  '**^    "•**'•         "Stu,^  ».  Co..  (Pa,  IM). 


14  A.  41. 


CHAPTER  28. 


ACra  OF  DK  FACTO  0FFICEB8  IN  RELATION  TO  THB  LKVT 
AND  COLLECTION  OF  TAXES-TAX   TITLES. 


I  92t.  OcMral  rule. 
323.  Tax  titlM. 
884.  Order  in  wUeh  th*  author!- 

tie*  ar«   rwiemd. 
ass.  Eagliah  ruliaga. 

386.  Canadian  nilinga. 

387.  Rnlinfs  in  Maine. 

388.  RuUngs   in   Vermont 

389.  Rulinga  in  New  Hampahire. 

330.  Ruliaca  in  Ariuniaa. 

331.  Rnlingi  in  Ifiaaiaaippi. 
338.  Ruliafi  ia  California. 
838.  Rulinga  ia  New  York. 
334.  Ruliaga  ia  Michigan. 


I  380.  Ruliaga  ia  niinoia. 
338.  Rulings  ia  New  Jeriey. 
837.  Ruliaga    ia    Penaiylraaia. 

Nevada,  South  Carolina, 

Teiaa  aad  Ohio. 
388.  Rulings   ia   MaaMMhusetts, 

Kaaaaa,  and  MarjrUad. 

839.  Rulings  in  Iowa,  Nebraska. 

OMrsia,    and    Washing- 
ton. 

840.  Ruliqgs  in  Kentucky,  Wis- 

eoBsin,     Teanesaee,    and 
other  Stataa. 


J  322  Genet.!  ndc-  The  prevailing  rule  i«  that  the  va- 
lidity of  a  t*,  cannot  be  impeached  on  the  ground  that  it  was 
•«e»«Kl,  levied,  or  collected  by  de  facto  officers.  "Ever, 
consideration  of  public  policy,  upon  which  the  rule  of  law 
"grounded  that  the  character  of  officers  de  facto  shall  not 

f  not  w^A  greater  force,  to  the  officers  engaged  in  the  col- 
lect on  of  the  revenue.  It  is  essential  to  the  weU-being  of  the 
whole  community  that  ooUections  should  be  made  p^mptly 
to  meet  the  ex4encie.  of  the  government.  Endless  embar- 
msment  m  theadministration  of  the  laws,  and  in  maintain- 
uig  Uie  public  credit,  might  occur,  if  each  and  every  taxpayer 

It  ^^fj^f't"""*''^  "•«*'*  '"P«^«  '^^  ^y  q^tion- 
ing  the  official  character  of  some  one  concerned  in  the  chain 

408 


454 


THK  OK  FACTO  DOCTRIME. 


[S  8M 


of  legil  formalitiei,  through  which  taxes  an  exacted.    Tbm 
ii  no  ground  for  the  diitinction."  » 

Some  authoritief,  however,  lay  down  a  different  do,    ine. 
fhu.  m  Dre^,n  v,  Qoud.'  the  Court  quoted  with  approral 
the  following  language  taken  from  a  New  Hampshire  eaM:« 
The  general  principle  undoubtedly  ia,  that  the  acta  of  an 
officer  de  facto  are  valid,  m>  far  aa  the  public  or  the  rights 
of  third  persons  are  concerned;  and  that  the  tide  of  such  an 
officer  cannot  be  inquired  into  in  any  proceeding  to  which  ht 
IS  not  a  party.    But  proceedings  founded  upon  the  assessment 
and  collection  of  taxes  have  been  suppos«i  to  form  an  excep- 
tion  to  this  rule;  or  rather,  a  different  rule  has  been  sup- 
posed to  be  applicable  to  such  proceedings." 

§  323.  Tm  titlM.— Inasmuch  as  the  title  to  land  derived 
from  a  sale  for  delinquent  taxes  is  dependent  upon  a  proper 
assessment  and  the  institution  of  lawful  proceedings  to  ool- 
I«5t  and  enforce  payment  of  the  same,  it  follows  that  a  title 
of  this  nature,  when  based  upon  the  official  acts  of  de  facto 
officers,  will  be  held  valid  or  invalid,  according  to  the  views 
of  the  authorities  as  to  the  applicability  of  the  de  facto  doe- 
trine  in  such  cases."   A  few  courts,  unwilling  to  recognize  the 
acts  of  de  facto  officers  in  this  connection,  rely  on  the  ground 
that  one  should  not  be  deprived  of  his  pix,perty  by  an  ex  paHe 
proceeding,  unless  every  step  prescribed  by  law  to  effectuate 
such  result  be  taken,  and  be  so  taken  by  officers  duly  quali- 
fied  to  act     The  first  part  of  this  proposition  is  undoubtedly 
conceded  by  all  the  authorities,  and  is  sanctioned  by  the  Unit- 


>Per  Eakin,  J.  in  Moore  vu  Tur- 
ner  (1884),  43  Ark.  243. 
MI883);  75  Me.  298. 

•Tucker  vn  Aiken  (1834).  7  N. 
H.  113. 

'■Some  courtt,  however,  leem  to 


require  greater  strietneM  regard- 
ing the  title  and  qualification  of 
offlcen  in  the  eaae  of  the  lale  of 
land*,  than  when  the  taxes  can  b« 
collected  without  deprivation  of 
real  property. 
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ed  State*  Suprpine  Court  in  several  caaea.  In  one  of  them, 
the  Court  says :  "The  power  to  impose  a  tax  on  real  estate,  au.l 
to  sell  it  where  there  is  failure  to  pay  the  tax,  is  a  high  yr 
rogative,  and  should  never  be  exercised  where  the  right  is 
doubtful."  *  And  in  another,  it  is  said :  "The  court  i  .  ..jf 
niies  the  correctness  of  the  principle  contended  for  by  tl-.o 
counsel  for  the  plaintiff  in  error;  that  in  an  ex  parte  proceed- 
ing of  this  kind,  under  a  special  authority,  great  strictness 
is  requirwl.  To  divest  an  individual  of  his  property  against 
his  consent,  every  subsUntial  requisite  of  the  law  must  be 
shown  to  have  been  complied  with.  No  presumption  can  be 
raised  in  behalf  of  a  collector  who  sells  real  estate  for  taxes, 
to  cover  any  radical  defect  in  his  proceeding;  and  the  proof 
of  regularity  in  the  procedure  devolves  upon  the  person  who 
claims  under  the  collector's  sale."  ' 

The  above  principle,  though  perhaps  raiher  strictly  ad- 
ministered in  the  United  States,*  is  to  a  large  extent  ad- 
mitted and  acted  upon,  we  venture  to  say,  in  every  country 
ruled  by  the  English  law;  so  much  so,  that  a  tax  deed  is  ever 
regarded  with  suspicion.  But  when  the  proceedings  are  reg- 
ular, what  sound  reason  can  be  alleged  for  their  avoidance, 
merely  because  they  were  carried  on  by  officers  de  facto  ?  In 
principle  we  fail  to  see  any.  Such  officers  are  only  the  agents 
of  the  public,  and  are  invested  with  naked  powers,  wherein 
they  have  not  the  remotest  interest.  They  act  under  the 
dictates  of  the  law,  which  clearly  Mts  forth  the  various  du- 
ties they  are  bound  to  perform.  The  validation  of  their 
acts,  therefore,  does  not  deprive  the  owners  of  land  of  the  pro- 
tection of  law,  since  the  same  must  strictly  be  complied  with. 


«B*aty   Ti   R;.awl«r    (1830),   4 
Pet.  (U.S.)  162. 

•  Ronkendorff  vs  Taylor's 
(1830),  4  Pet  (U.  8.)  349. 


•Cotter   n   Sutherland    (1M8), 
18  U.  C.  C.  P.  367. 


1  =  ^ 
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whatever  may  be  the  title  of  the  acting  oflScer.  Hence,  it 
seems  that  the  refusal  to  apply  the  de  facto  doctrine,  under 
such  circumstances,  is  not  supported  by  sound  rearoning;  but 
is  the  result  of  misapprehension,  caused  by  confounding  the 
acts  or  proceedings  themselves  with  the  agency  whereby 
they  are  performed  or  carried  on.  Keal  property  ought  not 
to  be  held  more  sawed  than  human  life;  yet  it  is  now  firmly 
established  that  if  an  individual  is  convicted  and  sentenced 
to  death  by  a  de  facto  judge,  such  conviction  and  sentence 
cannot  be  quashed  or  set  aside,  on  account  of  any  defect  in 
the  Judge's  title  or  qualification. 

§  324.  Order  in  which  the  authoritiea  are  reviewed.— 

Having  intimated  the  conflicting  views  of  the  authorities 

upon  the  subject  of  taxes,  brief  reference  will  now  be  made  to 

the  rulings  found  in  various  jurisdictions.    The  English  and 

Canadian  decisions  will  be  first  dealt  with.    The  American 

cases  will  next  be  referred  to,  by  State,  in  the  following 

order,  viz.:     (1.)  States  where  the  authorities  deny  the 

application  of  the  de  facto  doctrine;     (2.)  States  where  the 

authorities  are  conflicting;  and  (3.)  States  where  ihe  acts 

of  de  facto  tax  officers  are  placed  on  a  level  with  those  of 

other  de  facto  officers. 

§  325.  EngUsh  rulings.— In  Viner's  Abridgment*  it  is 
said,  that  "if  he  that  is  a  churehwarden  de  facto  makes  a  rate 
for  repairing  the  church,  this  will  bind  the  parishioners." 

In  Seadding  vs  Lorant  •  the  action  was  replevin  against 
the  defendants,  two  tax  collectors  of  the  parish  of  St  Pan- 
eras,  in  England,  for  a  distress  made  by  them  to  levy  a  poor 
rate.   There  were  numerous  objections  raised  to  their  proceed- 

» ( 1851 ) ,  8  H.  L.  Cm.  418,  5  Eng.      13  Q.  B.  706, 
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ing»,  one  being  that  the  rate  had  not  been  made  by  de  jure 
vestrymen.     This  objection,  however,  was  overruled  on  ap- 
peal,  and  Alderson,  J.,  delivering  the  judgment  of  the  Ex- 
chequer Court,  which  was  subsequently  affirmed  by  the  House 
of  Lords,  said:    "One  objection  was,  that  the  forty-six  ves- 
trymen appointed  in  May  1839  were  not  duly  elected,  as  was 
the  fact;  and  that  no  notice  of  the  meeting  was  given  to 
some  of  the  vestrymen,  who,  if  their  election  was  to  be  held 
void,  still  continued  to  act  like  legal  vestrymen.    The  answer 
to  that  objection  is  that,  as  the  forty-six  vestrymen  were  de 
facto  vestrymen,  the  rate  made  by  them  or  all  of  them,  hav- 
ing had  due  notice,  was  valid  as  the  rate  of  the  church- 
wardens  and  overseers  de  facto." 

Likewise,  in  R.  vs  St.  Clements,'  it  was  held  that  a  vestry 
summoned  by  churchwardens  de  facto  may  make  a  valid 
rate.    So  in  Waterloo  Bridge  Co.  vs  Cull »«  it  was  held  by 
the  Court  of  Exchequer  Chamber,  affirming  the  judgment 
of  the  Court  of  Queen's  Bench,  that  an  assessment  and  levy 
was  not  invalidated  by  reason  of  the  want  of  qualification 
in  respect  of  residence,  of  collectors  and  assessors  appointed 
and  acting  in  fact.    So  it  has  been  held  that  a  rate  or  assess- 
ment 18  valid,  though  made  or  levied  by  overseers  irregu- 
larly appointed,"  or  by  tithe  valuers  ineligible  to  the  office 
by  reason  of  interest.*'  * 

§  326.  Canadian  rulings.— In  Municipality  of  Whitby 
vs  Flint  »  the  right  of  a  tax  collector  to  act  was  incidentally 
called  into  question  on  the  ground  that  he  had  not  taken 


»(1840),  12  Ad.  4  El.  177,8  P. 
A  D.  481,  4  Jur.  1059. 

"•(1888),  1  EI.  4  El.  213,  28  L. 
J.  Q.  B.  70,  6  Jur.  (N.  8.)  464. 

"Penney  ti  Slade  (1839),  6 
Bing.  (N.  C.)  819,  7  Seott.  484. 


««Unc8»ter  4  Carliile  Ry.  Ca 
y  Beaton  (1858),  8  El.  4  Bl.  952, 
27  L.  J.  Q.  B.  196,  4  Jur.  (N.  S.) 
707.    See  aim,  tec.  163. 

>»(1869),0U.  C.  C.  P.  44P. 
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the  official  oath.  But  the  Court  overruled  the  objection,  say- 
ing: "So  soon  as  Hodgson  became  collector  it  became  his 
duty  to  take  it;  the  statute  which  subjects  him  to  a  penalty 
'upon  default'  emphatically  recognizes  the  duty.  But  the 
omission  to  take  it  does  not  vacate  the  appointment,  nor  ren- 
der him  incompetent  to  discharge  the  other  duties  apper- 
taining to  it"  "  The  same  was  held  where  a  collector  had 
not  made  and  subscribed  the  solemn  declaration  prescribed 
by  statute." 

Again,  where  a  collector  had  failed  to  give  a  bond  before 
entering  upon  his  duties  as  required  by  statute,  it  was  held 
that  collecting  the  rates  without  such  compliance  was  not 
an  illegal  act."  So,  in  Gill  va  Jackson,"  it  was  held  that 
a  school  rate  imposed  by  trustees  de  facto  was  legal.  So, 
in  New  Brunswick,  it  was  held  that  a  district  assessment 
will  not  be  quashed  because  the  secretary  to  school  trustees 
has  not  given  the  bond  required  by  law."  Likewise  where 
the  county  treasurer  had  not  given  a  bond." 

But  in  B.  vs  Com.  of  Sewers  for  Hopewell,"^  under  an 
Act  providing  that  commissioners  of  sewers  shall  be  sworn 
into  office  within  one  week  after  their  election,  or  shall  be 
deemed  to  have  refused,  it  was  held  that  the  statute  was 
imperative,  and  that  a  commissioner  elected  on  the  2nd  of 
August  could  not  be  legally  sworn  in  on  the  8th  of  Septem- 
ber—the office  at  that  time  being  vacant ;  and  that  his  join- 
ing with  the  other  commissioners  in  making  an  assessment 
rendered  it  void. 


i*Ahu>  Township  of  Whitby  ▼■ 
Harrison  (1869),  18  U.  C.  Q.  B.'eOS. 

itLewis  vs  Brady  (1889),  17  O. 
R.  377. 

iMudd  V  Read  (1867),  6  U.  C. 
C.  P.  362. 


«T(1856),  14  U.  C.  Q.  B.  Il9. 

i«Ex  p.  Johnston  (1894),  32  N. 
B.  566. 

»>Ex  p.  Raymond  (1872),  Stev. 
Dig.   (N.  B.)    127. 

»«(1872),  14  N.  B.  161. 
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§  327  Rulings  in  Maine.- In  this  State  it  was  laid 
down  a,  late  as  1907,  that  it  is  indispensable  to  the  validity 
of  a  sale  of  real  estate  made  by  a  tax  collector  for  non-pa>' 
ment  of  taxes,  that  the  collector  be  shown  to  have  been  le- 
gaily  elected  and  qualified  to  act  in  that  capacity."    Among 

vsHall.'^  There  a  tax  sale  was  set  aside  because  the  col- 
lector had  not  taken  the  official  oath.  The  language  of  the 
Court  IS  interesting.  It  is  in  part  as  follows:  "With  refer- 
ence to  the  first  answer  it  may  be  observed,  that  when  con- 
stables or  sheriffs  perform  acts  by  virtue  of  judicial  pre- 
cepts, It  :s  usually  sufficient  to  show,  that  they  were  officers 

y^J  ""1       *  P'°^"'^°«  P'^^'  *»»«*  '^^y  ^ere  legally 
qualified  to  do  so.    A  person  injured  by  such  acts  has  a  rem 
edy  by  action  against  the  officer,  and  his  rights  are  secured 
by  a  final  resort  to  the  official  bond.     But  one  injured 
by  the  misconduct  of  a  collector  of  taxes  cannot  be  protected 
by  a  resort  to  his  official  bond  for  redress,  that  having  been 
made  for  the  security  of  the  town  alone.    He  must  be  per- 
mitted to  avoid  the  acts  of  one  assuming  without  lawful  au- 
thority to  be  a  collector,  or  be  in  many  cases  without  remedy 
If  a  person  without  election  and  legal  qualification  could 
act  as  a  collector  of  taxes  and  as  such  make  sale  of  an  es- 
tate, and  the  production  of  a  deed  made  by  him  in  that  ca- 
pacity were  to  be  considered  as  effectual  without  proof  of 
his  election  and  qualification,  there  would  be  no  effectual 
security  for  the  faithful  discharge  of  his  duties.     Such  was 
not  the  intention  of  the  Legislature.     The  partv  is  required 
to  produce  the  collector's  deed,  not  the  deed  ^ of  a  person 
assuming  without  right  to  act  in  that  capacity.     The  tax 


"Baker  vs  Webber   (1907),  102 
Me.  414,  67  A.  144. 
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payer  is  entitled  to  have  his  interests  protected  in  the  sale  of 
his  property  by  the  obligations  imposed  by  the  official  oath." 
Subsequent  cases  have  approved  and  followed  this  doctrine. 
Thus,  Springfield  vs  Butterfield  *♦  was  an  action  of  debt  for 
taxes  assessed  in  the  year  1900.     The  only  defence  set  up 
was  that  one  of  the  assessors  of  the  plaintiff  town  for  that 
year  was  ineligible  to  the  office,  and  hence  that,  although 
regularly  elected  and  sworn,  he  was  only  an  officer  de  facto, 
and  not  de  jure.    The  court  upheld  the  defendant's  conten- 
tion and  gave  judgment  in  his  favor,  on  the  ground  that  "the 
rule  is  too  firmly  established  in  this  state  to  be  now  over- 
ruled, or  questioned,  that  taxes  assessed  by  a  de  facto  board 
of  assessors,  or  by  a  board  one  of  whose  members  is  a  de 
facto  assessor  are  void  and  uncollectable,  and  that  the  ques- 
tion may  be  raised  in  a  suit  for  the  taxes  by  the  town."  ** 
But  in  Maine  the  acts  of  officers  de  facto  in  relation  to 
taxes  are  not  always  absolutely  void.    Thus,  where  a  tax  was 
received  by  the  collector  who  was  not  sworn  but  was  acting 
under  color  of  his  office,  it  was  held  that  he  was  a  collector 
de  facto,  and  had  the  right,  as  between  the  town  and  tax 
payer,  to  receive  and  receipt  for  the  taxes  committed  to  him 
as  such  officer.*" 


§  328.  Rulings  in  Vermont.— Cot7  va  Wells"  was  an 
action  of  ejectment,  in  which  the  defendant  set  up  as  a  de- 


t«(1903),  98  Me.  155.  56  A.  581. 

»Al(o  Dresden  v«  Ooud  (1883), 
75  Me.  298;  Green  t«  Lunt  (1870), 
68  Me.  618;  Oldtown  vs  Blake 
(1883),  74  Me.  280;  Williamsburg 
vs  Lord  (1863),  51  Me.  600;  Bow- 
ler TB  Brown  (1802),  84  Me.  376, 
24  A.  879;  Lord  vs  Parker  (1891), 
83  Me.  530,  22  A.  392;  Orneville  vs 
Palmer  (1887),  70  Me.  472,  10  A. 


451;  Jordan  vs  Hopkins  (1802), 
85  Me.  150,  27  A.  01 ;  but  see  the 
old  case  of  Hale  vs  Cu8hing(  1823), 
2  Me.  218. 

"Whiting  vs  Ellsworth  (1803), 
85  Me.  301,  27  A.  177.  See  also 
Greene  vs  Walker  (1873),  63  Me. 
311. 

»7(1820),  2  Vt  318. 
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fence  a  title  acquired  through  a  collector's  sale  for  a  special 
road  tax.    On  behalf  of  the  plaintiff,  the  objection  was  raised 
hat  the  collector  had  not  given  bond  as  required  by  law,  and 
U»8  was  held  fatal  to  the  tax  sale.    The  Court  said:    "The 
bond  IS  to  be  the  security,  that  the  money  received  by  the 
collector  shall  be  paid  to  the  committee,  and  go  to  subserve 
he  objects  of  the  tax;  that  the  land  owners  may  not  pay 
heir  money  and  yet  fail  of  the  roads,  which  are  intended 
^  operate  to  their  benefit  by  adding  value  to  their  lands. 
Now  the  collector,  as  soon  as  he  receives  his  rate  bill  and 
warrant,  proceeds  to  receive  the  money  for  the  taxes,  and 
advertises  his  sale.    These  are  official  acts,  and  he  must  give 
bond  before  he  commences  these  acts,  or  his  acts  are  void." 
Ihis  principle  is  apparenUy  sanctioned  in  Spear  vb  Dit- 
ty.     where  a  collector's  bond  was  objected  to  because,  it  was 
claimed,  the  penalty  was  insufficient  in  amount.    Referring 
to  tax  titles,  the  Court  remarked:    "Great  nicety  has  pre 
vailed  in  relation  to  these  titles;  and,  in  cases  of  doubt,  the 
inverted  maxim  seems  to  have  obtained,  ut  res  majis  pereat 
qmm  valeat.       But  continuing,  the  court  adduces  reasons 
m  support  of  the  validity  of  the  bond,  which  might  be  urged 
with  equal  force  to  validate  the  acts  of  the  collector,  so  far 
as  innocent  third  persons  are  concerned,  even  if  he  had 
given  no  bond  at  all. 

However,  in  the  subsequent  case  of  Isaacs  vs  Wiley** 
the  court  lays  down  in  unmistakable  terms  the  doctrine  that 
a  bond  18  essential,  and  this  merely  because  the  law  requires 
one  to  be  ^ven  "We  hold  the  giving  of  a  bond,"  said  the 
Court  and  such  a  bond  as  the  statute  requires,  to  be  indis- 
pensable to  pass  the  title,  not  because  we  consider  that  the 
publ:  or  the  land-holders,  have  any  indirect  interest  even, 
in  the  security  which  it  affords,  but  because  a  strict  compli- 
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ance  with  all  the  prerequisites  of  the  statute  is  considered 
ueceasary,  in  this  class  of  cases,  in  order  to  pass  the  title. 
In  accordance  with  this  rule,  it  has  been  twice  decided  that 
it  is  necessary  for  the  collector  to  give  such  a  bond  as  is  re- 
quired by  statute."  "* 

The  taking  of  the  official  oaths  required  by  law,  is  also 
strictly  insisted  upon  in  Vermont.  Thus,  in  Ayera  va  Moul- 
ton?^  it  was  hel  that  a  statute  which  provided  that  listers, 
before  entering  pon  the  duties  of  their  office,  shall  be  sworn 
to  their  faith  performance,  is  mandatory,  and  must  be 
substantially  ct  olied  with,  to  give  validity  to  the  lists." 
And  more  re  enti  ,  it  was  held,  that  if  the  listers  in  taking  the 
oath  prescribed  h^  an  Act  of  1882,  add  immediately  before 
the  words  "So  h  me  God,"  the  words  "to  the  best  of  our 
judgment,"  that  a  lition  is  sufficient  to  lender  the  oath  null, 
and  the  bubsequen;  gran  1  list  invalid.** 

§  329.  Rulings  in  New  Hampridre.— In  Cardigan  va 
Page  '*  it  was  held  that  where  a  title  to  real  estate  is  derived 
from  a  collector's  sale  of  taxes,  it  must  appear  by  record  that 
he  took  the  oath  of  office  prescribed  by  law ;  otherwise  the  sale 
is  void.  However,  this  case  was  adversely  criticized  in 
Tucker  vs  Aiken?'^  where  the  Court  remarked  that  "there 
seems  to  be  no  sound  distinction  between  the  acts  of  a  col- 
lector de  facto,  in  making  a  distress,  or  sale  of  land  in  order 
to  satisfy  a  tax,  and  those  of  a  sheriff  in  the  seizure  and  sale 
of  property  under  attachment,  or  in  the  way  of  an  execu- 
tion."   But  notwithstanding  this  decision,  it  was  again  held 


"Coit  vs  WelU  (1829),  2  Vt. 
318. 

"(1878),  61  Vt.  118. 

»«See  also  Walker  vs  Burling- 
ton (1883),  56  Vt.  131. 

«»Lynde  vg  Dununerston  (1888), 


61  Vt.  48.  See  alio  Newell  vs 
Whitingham  (1886),  68  Vt.  341; 
Woodstock  vs  Bolster  (1863),  35 
Vt.  632. 

3M1833),6N.  H.  182. 

«»(1834),7N.  H.  113. 
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l^t "  ^"""  "  *'"*  '  "^  "  "°»  -"-^  -''-I'  »  founded 
^g  to  law     There,  however,  the  action  was  for  assault  and 
fa^    mpnsonjnent  against  the  officer,  and  did  not  n^erelv 
«.nst.tute  a  collateral  attack  upon  his  official  acts.    But  U^ 
Court  apparently  did  not  ^t  ita  opinion  on  any  such  d 
^ct^on   but  upon  the  broad  principle,  that  the  pLisTon    f 
^e  statute  r^uinng  the  collector  to  take  an  oath  could  no 
be  deemed  merely  dirflofnr,,  ;♦  k--      j    •       , 
«/n,  ♦».       T        airectory,  it  being  designed,  they  claimed 
for  the  protection  and  security  of  the  citizen,  whose  rights' 
a«^m  some  degree  in  the  discretionary  po;er  TZ'Z 

However,  in  Hayes  va  Hanson."  it  was  held  tl,,.  ♦». 
provision  of  the  statute,  requiring  that   he^tK    ..f 
sora  iihiill  »w.  «i  J      J        "^HU'nng  mat  the  oath  of  the  asses- 
^«  shall  be  filed  and  recorded  in  the  office  of  the  town  clerk 
w«  only  directory,  and  the  assessment  of  a  tax  waHo     n 

trrs  *vr""r  ^'^^^^^^^  --  -*  -^^^■ 

Tul  .T     "'  ^'''''"  *«  ^««*»°«  ^pounded  in 

Tucker  vs  A^ken  was  strongly  approved,  the  Co^rt  hdding 
that  where  a  title  is  derived  from  a  sale  for  taxes  itT^f 

fh?"  :T''^  ^"^"^^  '^'-^'^  ^'  *^«  coiZ;  iAr ; 

w  icnrist,  J.,  that  Hutchinson  was  de  facto  collector 
exercisii^,  the  functions  of  that  office  under  color  of  an  eL 
tion^and  It  was  held  ,n  Tucker  rs  Aiken^^  that  the  ac^  of 
an  offi^r  de  fae^  are  in  general  valid,  so  far  as  he Tgh 
of  third  parties  are  concerned,  and  that  the  regularit  oj 
H»  appoint»«.t  is  not  to  be  collaterally  inquired  SoTpil 
«edings  to  which  he  i,  not  a  party.  The  case  of  CarZIZ 
Pa^e      is  there  adverted  to,  and  the  doctrine  which  iZZ 

»«(1888),0N.  H.  401.  ,„  „   „    „, 

•'(i8«).17N.H.4aO  *»«N.H.  182. 
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to  establish  declared  to  be  untenable."  **  But  in  a  later  eaas^ 
under  a  statute  requiring  the  appointment  of  the  collector  to 
be  in  writing  and  recorded,  the  same  judge  held  that  a  non- 
compliance with  such  requirements  rendered  the  collector's 
sale  void.*' 

On  the  whole,  however,  whatever  diversity  of  opinion 
there  may  have  been  among  the  New  Hampshire  judges,  in 
the  earlier  cases,  it  is  clear  now  that  the  courts,  unless  con- 
trolled by  mandatory  statutes,  are  willing  to  apply  the  prin- 
ciples of  the  de  facto  doctrine  to  the  acts  of  tax  officers.  Re- 
cent cases  do  not  seem  to  even  doubt  that  proposition.  Thus, 
in  French  v$  Spalding,*'  where  the  validity  of  a  tax  deed  was 
assailed,  it  was  held  that  it  was  sufficient  to  show  that  the 
selectmen  who  had  assessed  the  taxes,  and  the  collector  who 
had  collected  them,  were  officers  de  facta** 

§  330.  Rulings  in  Arkansas. — In  Aricansas,  under  a 
statute  providing  that  the  sheriff  shall  qualify  himself  to 
perform  the  duties  of  assessor,  by  filing  an  affidavit  on  or 
before  a  certain  date,  under  penalty  of  forfeiture  of  office,  it 
was  held  by  the  Supreme  Court  of  the  United  States,  that 
the  failure  of  the  sheriff  to  comply  with  the  Act,  invalidated 
the  assessment*'  But  in  Scott  vs  Watkins*'  the  Supreme 
Court  of  Arkansas  held,  that  if  the  proof  was  not  satisfac- 
tory that  the  sheriff  had  made  and  filed  the  affidavit  required 
of  him  by  law,  as  assessor  of  taxes,  yet,  having  acted  as  such, 
and  there  being  no  proceeding  to  avoid  the  office,  thmj  would 


<iSee  alio  Bean  vs  Thompaon 
(1848),  19  N.  H.  290,  49  Am.  Dec. 
154. 

4!Ainiworth  vs  Dean  (1850),  21 
N.  H.  400.  See  also  Pierce  v» 
Rirhanldoii   (1858),  37  N.  H.  306. 

<*(1881),  ei  N.  H.  39S. 


4*  See  also  Odiorne  vs  Rand 
(1880),  59  N.  H.  604. 

isParker  vs  Overman  (1855),  18 
How.  (U.  S.)   137. 

««(18«1),  22  Ark.  506. 
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l»  Jojith  to  hold  in  „  controversy  to  which  he  i.  not  •  party 
th.t  h,.  act.  a.  an  ..wMor  de  facto  were  null  and  void;  hul 
no  decided  opinion  was  given  on  the  point. 

In  a  later  case,  however,  Twombly  v,  Kimhrough"  the 
same  court  criticized  the  decision  of  the  United  States  Su- 
premo Court,  in  a  rather  harsh  language.     Omitting  that 
portu,n,  It  read,  as  follows:     "We  need  not  undertdce  to 
dec.de  wheth«.  .  .ale  of  lands  for  taxes,  made  by  a  collector 
de  fact^  would  be  valid,  like  other  acts  done  by  judicial  and 
other  officers  de  facto.    This  Court,  in  Scott  v.  Watkin.,  22 
Ark.  556    indicated  it.  disinclination  to  agree  to  the  doc- 
trine of  the  Supreme  Court  of  the  United  States,  in  Parker 
V.  Overman.     .     .    .     We  should  not  bow  with  unhesitatimr 
submission  to  its  decision  on  a  question  arising  under  our 
own  statute.     We  see  no  rea«>n  why  the  general  principle 
«  to  the  acts  of  officers  de  facto  should  not  apply  to  those  of 
assessors  and  collectors." 

Finally,  in  Moore  v.  Turner*^  it  was  directly  held  on 
certiorari,  that  the  failure  of  the  t^  collector  to  take  the  oath 
of  office  required  by  law  is  no  ground  for  quashing  the  as- 
sessment, a.  his  official  character  cannot  be  questioned  in 
such  collateral  proceeding.  The  Court  attempted  to  distin- 
guish and  explain  Parker  v»  Overman. 

But  a  few  years  afterward,  came  the  decision  of  Martin 
vs  Barbour.'o  There  the  Circuit  Court,  after  reviewing  the 
legislation  from  time  to  time  in  force  in  Arkansas  on  the 
subject  of  assessment  of  property,  and  after  considering  the 
Act  of  1883,  which  required  the  assessor  to  take,  in  addition 
to  the  ordinary  official  oath,  a  special  oath  within  a  pre- 
scribed time  «id  this  under  penalty  of  forfeiture  of  office 
concluded  that  the  last  mentioned  oath  was  one  of  the  means' 


«'(18fl6),  S4  Ark.  459. 
"(1S84).  43  Ark.  243. 
De  Fdcto— 30. 


"(Ark.  1888),  34  Fed.  701,  »f. 
firmed  in  140  U.  S.  634. 
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provided  by  the  legislature  to  give  effect  to  the  oonstitutional 
requirement  that  property  shall  be  taxed  according  to  it* 
value;  that  the  failure  of  the  assessor  to  take  the  oath  vacates 
ipso  facto  his  office;  and  that  where  there  is  such  a  failure 
on  his  part,  and  the  clerk,  in  violation  of  law  delivers  to  him 
the  assessment  book,  no  assessment  on  that  book  can  be  made 
the  foundation  of  a  valid  tax  title. 

But,  again,  the  Supreme  Court  of  Arkansas  refused  to  fol- 
low the  decision  of  the  Circuit  Court,  although  affirmed  by 
the  United  States  Supreme  Court,  and  held,  that  an  assessor 
regularly  elected  and  qualified  by  taking  the  oath  prescribed 
by  the  constitution,  though  neglecting  to  take  the  special 
statutory  oath,  is  a  de  facto  assessor,  and  a  tax  deed  based  on 
a  sale  made  for  the  non-payment  of  taxes  for  the  year  dur- 
ing which  such  officers  held  office,  is  valid.'^ 

The  result  of  the  foregoing  conflicting  decisions  seems 
to  be  this:  that  a  party,  under  given  circumstances,  may 
win  or  lose  his  suit  according  to  whether  it  is  a  Federal  or  a 
State  tribunal  that  adjudicates  upon  it  This  is  the  only  con- 
clusion we  can  arrive  at. 

§  331.  Rulings  in  Mississippi. — In  Mississippi  it  is 
held  that  where  a  board  of  supervisors  appoints  an  assessor,'* 
or  a  board  of  police,  or  a  commissioner  to  classify  lands,''  the 
appointees  are  de  facto  officers  and  their  acts  valid,  though 
under  the  circumstances  such  boards  have  no  authority  to 
make  the  appointments.    But  in  Vaaser  vs  Oeorge  '*  it  was 


! 


iiBartoB  ▼■  Latourette  (I8BI), 
65  Ark.  81,  17  S.  W.  588.  See  alio 
Murphy  vi  Shepherd  (1889),  62 
Ark.  368,  12  8.  W.  707;  Equmliu- 
tion  Bo«rd  vi  Land  Owneri(1889), 
61  Ark.  516,  ■.  e.  sub.  nom.  Stell  n 
WatMn,  11  S.  W.  822;  School  Die- 
trict  of  Ft  Smith  ▼•  Board  of  Im- 


provement (1898),  86  Ark.  343,  46 
8.  W.  418;  Sawyer  ▼•  Wilson 
(1907).  81  Ark.  319,  99  8.  W.  389. 

I  i Wolfe  Tt  Murphy  (1882),  60 
MiM.  1. 

oRay  TS  Murdoek  (1869),  36 
Miss.  602. 

f4 (1873),  47  MiM.71S. 
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held,  under  th.  rt.tute,  then  in  force,  that  the  failure  to 
g.ve  bond  on  the  part  of  the  sheriff  precluded  him  ^Trl 
oe.v.ng  money  from  the  t.,p.,en..  and  "if  he  w..  no   co^ 

CTIT''' '''"'' ''  -"''^  "^^^ ''''  ---  --• 

Jrtf^h"'  ^f^'"    ?    ^«™^-I''     Clifomia     the 
ZlT  ?-1  '  "'"  «»"t't«tional  requirement.,  that  a 
t«.  to  be  vahd.  mu.t  re.t  upon  an  a.,e..ment  mad    by  an 
.««e«or  elected  by  the  qualified  voters  of  the  district,  coumy 
or  town  «  which  the  property  i.  taxed  for  State,  cou'^^ 
town  purposes     Accordingly,  an  assessment  mad    by  an  al 
^r  elected  by  the  qualified  electors  of  the  City  and  clty 
e^^Sacramento  eombined.  could  not  b.  a  sufficLt  basH^: 
the  levy  of  a  tax  for  city  purposes."     So.  where  a  law  au- 
^or«ed  shenffs  to  act  as  tax  collector,  the  same,  it  was  he  d. 
d^d  not  empower  the  sheriff  to  appoint  an  under  tax  collector 
«md  a  tax  deed  executed  by  a  sheriff  as  tax  collector  by  hi 
under^heriff.  was  held  not  to  be  admissible  in  evidence  as 
vested  no  title  in  the  grantee." 

that  smce  Ije  «,hool  district  there  in  question  had  a  de  facto 
existence,  the  plaintiff  could  not  recover  back  the  taxes  pat 
by  h.m,  nor  could  he  have  enjoined  the  collection  of  such 
^xes,  nor  have  resisted  an  action  for  the  same,  on  the  ground 
of  negahty  of  Us  organization;  and  from  the  observat^s  of 

officers  are  to  he  considered  as  valid  and  binding  as  those  of 
-.y  other  de  facto  officer,  barring,  of  course,  cases  where 

-"^'u.r^VTjrd;  a."''""'-  ^~  -  -' « - 

(1870).  39  C»l.  3M. 

••Lathrop  va  Brittoin    <18M). 
30  Cal.  880.  '* 
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some  constitutional  or  statutory  provisions  demand  striot 
compliance  with  the  law. 

§  333.  Rulings  in  New  York.— In  New  Tork  it  is  de- 
clared that  it  would  be  a  monstrous  proposition  to  hold  that 
the  action  of  town  assessors  or  of  trustees  of  villages,  who, 
under  the  general  village  Act  perform  the  duties  of  assessors, 
was  void,  because  they  had  neglected  to  take  any  official 
oath."'  Therefore,  an  assessment  roll  cannot  be  questioned 
on  the  ground  that  it  was  made  by  officers  who  had  not  quali- 
fied."' So,  where  the  trustee  of  a  school  district  makes  an 
appointment  of  a  collector  verbally,  and  issues  to  him  a  war- 
rant to  collect  the  tax  assessed  for  school  purposes,  such  col- 
lector is  an  officer  de  facto,  and  the  trustee  is  not  liable  for 
his  acts  in  enforcing  the  warrant."  But  of  course  where 
the  pretended  tax  officers  have  not  sufficient  color  of  right 
to  constitute  them  officers  de  facto,  any  assessment  or  tax 
proceeding  made  or  taken  by  them  is  absolutely  void.*^ 


§  334.  Rulings  in  Michigan.— In  this  State  a  tax  will 
not  be  held  illegal  in  a  proceeding  for  the  sale  of  land  there- 
for, on  the  ground  that  the  deputy  township  treasurer,  who 
made  the  return,  was  not  a  resident  of  the  township,  if  the 
township  treasurer  was  a  resident,  and  the  deputy  was  in 
fact  appointed,  and  was  an  officer  de  facto."    So  the  lawful 


itMatter  of  KendkU  (1881),  8S 
N.  Y.  302.  Also  New  York  vi  V»n- 
deneer  (1904),  01  N.  Y.  App.  Div. 
303,  86  N.  Y.  S.  650;  but  see  Mer- 
ritt  vs  Port  Chester  (1877),  71  N. 
Y.  SbO,  27  Am.  R.  47. 

t*Dows  vs  Irrington  (1883),  66 
How.  Pr.  (N.  Y.)  03, 13  Abb.  N.  C. 
162. 

••Hamlin  vs  Dingraan  (1871),  5 


(M.  Y.)  ei,  reverting  41 
How.  Pr.  132. 

•iPeople  va  Parker  (1880),  117 
N.  Y.  86,  22  N.  E.  7S2,  affliming  45 
Hun  432;  Canaseraga  va  Qraen 
(1003),  88  N.  Y.  S.  530. 

•>Auditor-Oen.  va  Longyoar 
(1806),  no  Mieh.  223,  OS  N.  W. 
130. 


S  886]     ACTS  OF  OB  FACTO  TAX  OFFICKRS. 


I,i 


469 


acts  of  a  de  facto  collector  u  such  are  valid  whether  he  was 
rtnctiy  entitled  to  the  tax  roU  or  not;  and  they  cannot  he 
collateraUj  attacked  hy  contesting  in  an  ejectment  suit  a 
tax  title  based  upon  them."  So,  in  a  suit  to  restrain  the  col- 
lection  of  a  special  assessment  for  paving,  the  Court  wiU 
not  determine  whether  certain  persons  who  were  appointed 
by  the  council,  and  discharged  the  duties  of  such  officers, 
were  officers  de  jure.** 

hut  a  tax  officer  cannot  constitute  another  a  de  facto 
officer  by  delegating  his  power  to  him.  Accordingly,  where 
a  supervisor  authori«d  a  neighbor  to  copy  the  roll  of  the 
previous  year,  so  far  as  the  real  estate  was  concerned,  mak- 
ing only  such  changes  as  were  necessary  by  change  of  owners, 
and  to  attach  and  sign  the  statutory  certificate,  the  assess- 
ment was  held  invalid,  since  it  was  not  in  accord  with  the 
law.  which  requires  the  exercise  of  the  best  judgment  of 
the  supervisor  in  assessing  property  at  its  cash  value." 

8  335.  Rulings  in  Illinois.— In  Illinois  the  fact  that  an 
assessor  is  not  sworn  by  a  proper  officer,  will  afford  no  ground 
for  refusing  judgment  for  the  collection  of  delinquent  taxes  " 
So,  an  assessment  will  not  be  invalid,  even  if  made  by  per- 
sons ineligible  or  irregularly  appointed  to  the  office  of  asses- 
sor," or  by  other  de  facto  officials  to  whose  office  is  incident 
the  power  of  levying  taxes."  Hence,  upon  a  bill  to  foreclose 
a  hen  claimed  for  drainage  assessments  against  lands,  the 
defeudant  cannot  assail  the  validity  of  the  assessments  on 

"Stockle  T«  Siltbce  (1870),  41 
Mich.  61S. 

•*Boehine  vs  Monroe  (1896),  106 
Mich.  401,  64  N.  W.  204. 

«»P*ldi  va  Paldi  (1890),  84 
Jlich.  340,  47  N.  W.  510. 

•*8uIHtm  r»  SUte  (1872).  00 
III.  75. 


•»Du  P«ge  County  va  Jenkt 
(1872),  OS  111.  276;  People  ve  Lieb 
(1877),  85  III.  484. 

•  «Trumbo  ve  People  (1874),  T» 
III.  601;  People  ve  Knopf  (1000), 
183  III.  410,  66  N.  E.  166. 


470 


THE  DE  FACTO  DOCTIJINE. 


[g  336 


the  ground  that  they  were  made  by  drainage  commissionen, 
who  were  merely  such  de  facto,"  So  the  oflScial  acts  of  a 
collector  who  has  not  taken  the  oath  prescribed  by  the  statute, 
cannot  be  questioned  collaterally."  Again,  a  court  of  equity 
will  not  enjoin  a  tax  for  mere  errors,  where  it  is  attempted  to 
be  levied  by  an  officer  de  facto,  under  authority  pertaining  to 
his  office;  "  but  may  do  so,  if  the  levy  is  by  one  without  pre- 
tence of  authority,  or  color  of  office  to  which  such  a  right 
is  an  incident^' 


§  336.  Rulings  in  New  Jersey— In  Ro$en  v$  Bd.  cf 
Education "  the  prosecutors  on  a  certiorari  questioned  the 
validity  of  a  tax  levied  against  them  by  the  assessor  of  the 
borough  of  Avon-by-the-Sea,  in  the  year  1901,  for  interest 
on  school  boads  issued  by  the  school  district  of  Neptune 
City.  The  first  and  second  reasons  assigned  for  reversal  of 
the  tax,  turned  upon  the  all^ation  that  the  Board  of  Educa- 
tion, who  authorized  a  special  meeting  of  the  voters  of  the 
district  at  which  the  issue  of  the  bonds  was  ordered,  had 
failed  to  take  the  prescribed  oath  of  office.  Held,  that  if 
there  was  fault  in  this  particular,  nevertheless  these  persons 
were  officers  de  facto,  and  their  proceedings  were  valid. 

So  it  was  held  that  on  a  certiorari  to  review  a  tax,  the 
Court  wiU  not  look  into  the  vaUdity  of  the  title  to  office  of 
those  holding  membership  in  the  taxing  body,  under  a  color- 
able appointment.  Their  acts  are  conclusive,  so  far  as  the 
public  or  third  persons  are  concerned.''*    Nor,  in  a  'ike  pro- 


(•Samueli  ts  Drainage  Com'r*. 
(1888),  126  111.  536,  17  K.  E.  829. 

TOQuyer  vi  Andrew*  (1850),  11 
lU.  494. 

TiMunaon  ts  Ifinor  (1859),  22 
III.  594;  Sehofleld  y  Watkina 
(1859),  22  ni.  60;  Merritt  yi  Far- 
ria    (1859),  22  111.  303;  Meti  va 


Anderw)n  (1860).  23  III.  463,  76 
Am.  Dee.  704. 

i>Idem. 

"(1902),  68  N.J.  L.  498,  58  A. 
898,  affirmed  in  70  N.  J.  L.  336,  67 
A.  1132. 

»<8Ute  va  Collector  (1876),  30 
N.  J.  L.  75.    Sea  also  Dugan  ts 
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oeediag  wiU  the  Court  inquire  into  the  right  of  .  de  facto 
««e«8optom«ketheiu«e88ment."  So,  «  tax  assessed  by  offi- 
2»  "wonx  before  a  person  not  authorized  to  administer 
the  oaths,  »  unassailable.^* 

§  337.  Rulingsin Pennsylvania,  Nevada.  South  Caro- 
Una.  Texas,  and  Oh,o.-In  Pennsylvania  a  failure  of  coun- 
ty commissioners  to  be  sworn  as  a  board  of  revision  does  not 

Zh  t*!!,  n*^  "''""'°*  ""''«  ^^  *•»«"»  -»"»  •"'ting  as 

w  good  though  he  ha.  not  taken  the  oath  of  office."    But 
m  an  old  case,"  it  was  held,  that  to  support  a  title  under 
a  sde  for  taxes,  by  virtue  of  the  Acts  of  the  3d  of  April,  1804, 
Ae  election  returns  of  the  assessors  must  be  produced,  or 
their  existence  proved  and  their  absence  accounted  for,  and 
that  parol  evidence  was  not  admissible  to  show  who  acted  as 
^r.    Said  the  Court:    "The  evidence  showed  only  that 
^1«T!.         """^^  *^'  "^'"*''*  ^'^  -««-»-d  «» 
but  will  It  be  pretended,  that  such  an  assessment  would  b^ 
valid,  or  that  a  sale  under  it  would  confer  any  right?    An 
assessment  by  persons  neither  elected  nor  sworn,  would  be 
an  assessment,  not  by  officers  de  facto,  but  by  intruders  who 
came  in  without  even  color  of  authority." 


KuTier  (1886),  47  N.  J.  L.  383,  1 
A.  761,  •ffirmed  48  N.  J.  L.  613,  7 
A.  881;  SUte  vs  Van  Winkle 
(1866).  26  N.  J.  L.  73;  SUto  « 
Don«h*y  (1863),  30  N.  J.  L.  404. 

"Bailey  ts  Manaiquan  (1880), 
63  N.  J.  L.  162,  20  A.  772;  see  also 
Bloomfleld  Tt  Pienoa  (1886),  47 
N  J.  L.  247. 

'•State  ra  Perkinc  (1864),  24  N. 
<r.  L.  400. 


"Manor    etc.    Co.    vi    Cooner 
(1904),   209   Pa.   St   631,   68   A. 

"Parlcer  v»  Luffborough(1823), 

Kingsbury  vs  Ledyard    (1841).  2 
W.  *  S.  (Pa.)  37. 

'•Birch  vs  Rsher  (1825).  IS  S 
&  R.  (Pa.)  208. 
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In  Nevada  the  right  of  a  dc  facto  member  of  a  board  of 
assesaors  and  equalization  to  exercise  the  duties  of  his  office, 
cannot  be  collaterally  questioned."" 

In  South  Carolina  a  sale  of  lands  under  a  tax  execution 
directed  to  a  sheriflf  is  not  unlawful  because  made  by  a 
person  who  acts  as  a  deputy,  with  the  approval  of  the  sher- 
iff, although  his  appointment  as  deputy  has  not  been  con- 
firmed by  the  judge  of  the  cireuit  court,  as  required  by  stat- 
ute, his  acts  being  valid  as  those  of  an  officer  de  facto.'* 

In  Texas  the  acts  of  de  facto  deputy  aaseesora  in  raising 
the  valuation  of  property  listed  for  taxe ,  are  not  rendered 
invalid  because  they  may  have  been  legally  disqualified  from 
acting  as  deputies  by  reason  of  their  holding  other  offices.'* 
So  the  acta  of  a  de  facto  collector  of  taxes  are  valid." 

In  Ohio  the  omission  of  the  sheriff  to  give  a  bond  as  col- 
lector, in  1805,  did  not  operate  to  defeat  a  sale  made  by  him 
for  delinquent  taxes.'* 

In  Alabama,  it  was  held  that  the  official  acts  of  a  tax 
collector,  who,  failing  to  give  an  additional  bond  as  required 
by  law,  obtained  an  injunction  restraining  the  Governor's 
appointee  from  claiming  the  office  or  exercising  any  of  the 
duties  thereof,  and  thereafter,  continued  to  discharge  the 
functions  of  the  office,  must  so  far  as  necessary  for  the  pro- 
tection of  third  persons  and  the  public,  be  treated  as  the  acts 
of  an  officer  de  facto."    But  the  collection  of  taxes  by  a  col- 


>«Sawyer  y»  Doolej  (1893),  21 
Nev.  390,  32  P.  437. 

■iCommercial  Bk.  rs  Sandford 
(1900),  103  Fed.  08. 

"TexfM  t  P.  Ry.  Co.  v»  Har- 
rlaon  County  (1880),  64  Tex.  110. 

•*Aulanier  va  Governor  (1846), 
1  Tex.  663.  See  alio  Kalle  ▼■  Aus- 
tin (1000),  23  Tex.  Civ.  App.  695, 
M  S.  W.  954;  SUte  va  Cock* 
(1881)  54  Tex.  482. 


•  'Sheldon  va  Coatea  (1840),  10 
Ohio,  278.  See  alio  SUte  va  Find- 
ley  (1840),  10  Ohio,  61.  Aa  to 
aaaeismenta,  see  Scovill  va  Cleve- 
land (1853),  1  Ohio  St.  126;  Smith 
va  Lynch  (1876),  29  Ohio  St.  261. 

••Beebe  va  Robinson  (1875),  52 
Ala.  66,  overruling  (1874),  60  Ala. 
622. 
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l^r.  fter  the  office  ha,  been  judicially  declared  vacant,  is 

Jd-In  m"^^"k  "  **"~^»»""««^  Kan--,  and  Manr- 

tand-In  Massachusetts,  in  defence  to  an  action  by  a  town 

the  plainuffs  assessors,  it  is  not  open  to  the  defendant  to 

i^Ltziu  r  ''r- '''-'-  - '''  ««>und  ttrtht 

M-essors  de  facto,  and  their  acts  are  valid."    So,  in  an  ac 
tion  aga„«t  .  school  district  to  recover  back  a  tax  IZ 
co^r  de  facto,  the  plaintiff  is  preclTdtl  w'^^X* 
that  the  officer  has  not  been  duly  elected  or  sworn."  ^ 

of  J!;°'"'  ^"'*'"'  "'  ^"^*  "  ^"  «» '^^on  in  the  nature 
0  ejectment  to  recover  the  possession  of  certain  lands  Th" 
def^dant'.  nght  to  possession  was  hased  npon  the  t  tie  1 
qmred  by  and  through  a  ta,  deed,  the  validi^  of  ^h^^  J^ 
.tt«*ed  upon  the  ground,  among  others,  that  the  tax  sale  Z 
%-^,  l^cause  the  ,.rson  who  made  it  had  no  authority  a" 

^^d,Jhat  he  was  a  treasurer  de  facto,  and  the  sale  was 

Li  Maryland  it  is  said  that  as  taxes  are  levied  for  the  sup- 
^rt  of  the  government,  the  reasons  of  public  policy  on  w  ich 
the  prxncple  of  the  de  facto  doctrine,  is  founded,  apply  wi  h 

Z  r*'?'"  "  "^"^  "^  *^  «^^  °^  ««-"  -hi'  du  y 
»  to  levy  and  collect  such  taxes.-    But  in  an  early  case  «  U 


"Peek  y,  Holcombe  (183«),  3 
Port.  (AI».)  329. 

"Sudbury  Ti  Heard  (1870),  103 
Um*.  643. 

••Willianu  vt  School  District 
USSS),  21  Pick,  mm.)  16.  See 
»ho  Allen  vs  Metcalf  (1835).  17 
Pick.  (M*M.)  208. 

"(1880),  84  Km.  612. 


»<|See    •!«,    H.Ie    v.    Bischoff 
(1894),  83  Kan.  501,  36  P.  750 

»>KoonU  vg  Hancock  (1885).  64 
Md.  134.  A«  to  acknowledgments 
before  de  facto  clerks  or  deputy 
clerks,  see  sec.  316. 

(Md.)  11. 
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was  held  that  a  collector  of  taxes  not  selected  by  competent 
authority,  although  he  gives  bond  for  the  discharge  of  his 
duties,  has  no  legal  warrant  to  act,  and  all  his  proceedings 
are  tortious  and  invalid. 

§  339.  Rulings  in  Iowa,  Nebraika,  Georgia,  and 
Washington. — In  Iowa  the  fact  that  an  assessor  was  not 

duly  qualified  when,  acting  as  an  officer  de  facto,  he  as- 
sessed certain  property,  did  not  invalidate  the  assessment,  or 
afiFect  the  validity  of  a  sale  for  taxes.** 

In  Nebraska  it  was  held  that  where  a  precinct  for  pur- 
poses of  taxatiop  and  revenue,  as  formed,  embraced  four 
wards  of  a  city,  each  of  which  was  by  statute  made  a  pre- 
cinct for  taxing  purposes,  an  officer  elected  for  and  exercis- 
ing his  office  in  all  four  of  them  without  objection,  and  with 
the  acquiescence  of  tlie  people,  was  a  de  facto  assessor  in 
each  ward ;  and  city  taxes  paid  to  him  under  protest  were  not 
recoverable  on  the  ground  that  the  assessment  was  invalid.** 

In  G^rgia  a  tax  levied  by  de  facto  county  commissioners 
is  a  valid  and  binding  tax.**  But  where  the  intendant  and 
commissioners  of  a  town  are  invested  both  with  the  power  of 
appointing  and  the  power  of  reviewing  assessments  on  appeal, 
they  cannot  appoint  any  of  themselves  to  act  as  assessors ;  and 
an  assessment  made,  tmder  color  of  such  void  appointment, 
will  be  invalid.** 


*<AlIen  TS  Armstrong  (18M), 
16  Iowa,  508.  See  alio  Waihlng- 
ton  County  v  Miller  (1883),  14 
Iowa,  684;  Pierce  v«  Weare(1876), 
41,  Iowa,  378;  Burke  vs  Cutler 
(1889),  78  Iowa,  209,  43  N.  W. 
204. 

«4South  Omaha  ti  O'Rourke 
(1903)  70  Neb.  470,  97  N.  W.  608. 
See    also    Magneau    vs    Fremont 


(1890),  30  Neb.  843,  47  N.  W. 
280,  27  Am.  St.  R.  436. 

•tBrown  Tt  Flake  (1807),  102 
Qa.  528,  29  S.  E.  267;  Argo  vs 
Flake  (1897),  102  Ga.  531,  29  S. 
E.  288;  Waller  ▼•  Perkins  (1874), 
52  Ga.  233. 

*  •Hawkins  vs  Joneaboro  (1870), 
63  Ga.  527. 
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III  Wuhington  it  wu  held  that  the  failure  of  ditch  oom- 
miwionew  to  qualify  by  filing  a  bond  in  the  required  amount, 
did  not  invalidate  an  anesBment  made  by  them  aa  de  facto 
oflBcen."  It  was  also  held  that  the  ri^t  of  a  de  facto  asses- 
sor to  his  office  could  not  be  collaterally  attacked  in  an  action 
to  enjoin  the  collection  of  taxes  levied  upon  property  as- 
sessed by  him." 

§  340.  Ruling!  in  Kentucky.  Wiiconsin.  Tennessee, 
and  other  sUtes.— In  Kentucky  the  authorities  seem  to  en- 
tertain no  doubt  as  to  the  applicability  of  the  de  facto  doc- 
trine to  the  acts  of  de  facto  tax  officers." 

The  same  doctrine  prevails  in  Wisconsin.  Thus,  in  an 
action  brought  to  set  aside  taxes  attempted  to  be  imposed 
on  certain  lands,  the  Court  said :  "Since  there  were  the  requi- 
site county  offices  in  the  county  de  jure  to  be  filled,  can  we 
hold  that  because  such  offices  were  filled  by  appointment  in- 
stead of  an  election,  that  therefore  the  official  acts  of  such 
officers  in  levying  and  collecting  the  taxes  in  question  were 
mere  nullities?"  The  answer  was  in  the  negative,  and  the 
taxes  were  upheld. "»  In  Yorty  vs  Paine  "»  a  tax  deed  was 
sustained,  although  based  upon  proceedings  carried  on  by 
de  facto  tax  officers."* 


•TState  va  Skagit  County  Su- 
perior Court  (1906),  42  Waih.  401. 

85  P.  264. 

••North  Western  Lumber  Co.  vt 
Chehalii  County  (1901),  25  Wash. 
85,  64  P.  900,  87  Am.  St.  R.  747, 
54  L.R.A.  212. 

••United  States  etc.  0>.  vs  Bd. 
of  Education  (1906),  118  Ky.  355, 

86  S.  W.  1120;  Shawhan  ts  Harri- 
son County  (1903),  116  Ky.  490. 
76  S.  W.  407. 


t  ••Chicago  etc.  Ry.  Co.  vs  Lang- 
lade County  (1883),  56  Wis.  614, 
14  N.  W.  844. 

»•»(  1885) ,  62  Wis.  154,  22  N.  W. 
137. 

i«iSee  also  Dean  ts  Oleason 
(1862),  16  Wis.  1;  Strange  vs 
Oconto  Land  Co.  (1908),  136  Wis. 
516.  117  N.  W.  1023. 
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In  TennetMe  it  «u  held  that  tax  mmmoh  appointed  by 
County  commiMionen,  acting  under  an  uneonititutional  Act, 
were  officers  de  facto,  and  their  asseumenta  valid.''* 

In  Florida,  however,  it  waa  held  that  one  employed  by  a 
city  to  assist  its  assessor  of  taxes  in  the  perf<>nD'.aoe  of  hia 
duties,  who  does  not  claim  to  be,  and  is  not  recognized  as, 
an  officer  of  the  city,  but  merely  an  employee  to  assist  the 
assessor,  is  not  an  officer  de  facto  of  said  city  whose  acts,  as 
such,  in  making  an  assessment  of  taxes,  in  which  the  rightful 
assessor  does  not  participate,  will  be  binding.'"*  So  in  North 
Dakota,  it  waa  held  that  an  assessment  made  by  a  pretended 
deputy  assessor  waa  null  and  void,  where  there  waa  no  soob 
office  in  existence.*** 


iMlIeLMB  T*  8UU  (1S7S),  • 
Hcitk.  (Tun.)  tt.  At  to  rulings 
is  otlMf  statM,  Ne  BlMk  rs  E«rljr 
(1907),  SOS  Mo.  281,  IM  8.  W. 
lOU;  Akars  w  Kolkm«y«r  (1003). 
91  Ifo.  App.  «»,  71  8.  W.  8Mt 
Aduni  ▼■  Lindoll  (1878),  6  Mo. 
App.  107,  sOnMil  in  7S  Mo.  ISSj 


MeConniek  ts  Fiteh  (1880),  14 
Minn.  2S8;  Roeho  vs  Jodm  (1801), 
87  Va.  484.  IS  8.  B.  080. 

ixTunp*  T*  Kauniti  (1888),  80 
Fla.  683.  28  So.  410. 

>**F«rrington  ts  New  Bnfland 
InvMt.  Co.  (1880).  1  M.  S.  10«, 
4S  N.  W.  lOL 


CHAPTER  »7. 


APFOnmONT  OR  ILICTION  TO  OFFICB  BY  DE  FACTO  OF- 
FICERS. 


I  Ml.  KBfliah  dootriM. 

Mt.  When  d«  facto  ofllMr  mtrt- 
I7  ptrfwtod  offleUl  titlt, 
MOM  rah  did  not  apply. 

ao.  CkBsdiu  raliag*. 

M4.  DoetriM  in  N«w  Yorli. 

MS.  Jodfmtat  of  onattr  •gsiut 
cm  AppointM,  not  •?!• 
danot  agsinrt  uotlwr. 


I  S46.  OraanI    ral«    la    AaMriet 
MuUina  Tftlidity  of  «p- 
pointnanta  mada  hf  da 
faeto  otBcara. 
M7.  Sama  aubjaet. 
348.  SaoM  aubJwA. 


f  341.  English  doctrine.— At  common  law  the  title  of 
the  appointee  or  electee  is  dependent  upon,  and  subject  to 
any  infinnity  in,  the  tide  of  the  appointor  or  elector.  Ac- 
cordingly, a  judgment  of  ouster  against  an  officer  de  facto 
concludes  his  appointees  as  privies  to  himself,  unless  the 
judgment  can  be  impeached  upon  the  ground  of  fraud,  col- 
lusion,  or  the  like.  In  R.  v  York,'  Lord  Kenyon,  C.  J., 
says:  "If  you  derive  title  to  a  corporate  office  through  A.,' 
and  the  prosecutor  show  a  judgment  of  ouster  against  A.,' 
It  is  conclusive  against  you,  unless  you  can  impeach  the  judg- 
ment as  obtained  per  fraudem." 

Thus,  in  quo  warranto  against  a  bailiff  of  a  corporation,  he 
pleaded  a  nomination  by  A.  &  B.,  two  bailiffs  thereof,  and 
upon  issue  taken  on  their  being  bailiffs,  it  was  held  that  a 
judgment  of  ouster  was  good  evidence  against  the  defendant, 
but  that  it  was  not  conclusive,  because  the  latter  might  have 
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proved  that  the  judgment  wm  obtained  hy  eolluaion,  or  that 
the  first  defendanU  were  restored.'     Likewiae,  in  R.  v$ 
Orimea,"  one  of  the  questiona  being,  whether  a  apecial  rtr- 
diet  found  on  an  information  againat  one  John  Leigh  for 
uaurping  the  office  of  Mayor,  and  the  judgment  given  there- 
upon againat  him,  were  evidence  againat  Grimea  for  usurping 
the  office  of  capUal  burgeaa,  and  to  what  degree  it  ought  to 
be  allowed,  the  court  directed  that  such  judgment  waa  admis- 
sible, but  not  conclusive.*     But  nothing  short  of  a  judgment 
of  ouster  can  be  given  in  evidence  against  the  appointee, 
for  the  courts  will  not  permit  the  title  of  the  de  facto  cor- 
porators to  be  tried  collaterally  in  quo  warranto  against  him.* 
The  common  law  doctrine,  however,  has  long  ago  been 
altered  hy  statute,  and  it  ia  now  declared  that  acta  done  by 
persons  de  facto  in  office  are  valid  in  all  respects,  although 
they  may  labor  under  a  defect  of  qualification."     Moreover, 
the  strict  rule  applicable  to  appointees  of  de  facto  corpora- 
tors, does  not  fieem  to  have  prevailed  in  case  of  appointments 
by  other  de  facto  officers.    Thus,  in  R.  v»  Justices  of  Here- 
fordshire* it  waa  sought  to  impeach  the  title  of  a  county 
treasurer  on  the  ground  that  one  of  the  justices,  who  had 
voted  at  the  election  had  not  previously  taken  the  qualifica- 
tion oath  prescribed  by  18  Geo.  II,  c  20,  and  consequently 
that  hiA  vote  was  void,  so  as  to  annul  the  election.     But  it 
was  held  that  the  same  could  not  be  invalidated  for  that 
reason.     Abbott,  C.  J.,  obaerved :  "This  office  is  full  de  facto, 


*R.  vt  Hcbden(1788),  Andr.  388, 
2  Sir.  1100. 

*«(1770),  6  Burr.  28S8. 

'Sm  alio  R.  TS  Lisle  (1738), 
Andr.  1«S,  2  Str.  lOBO;  R.  ts 
HughM  (182S),  4  B.  *  C.  388. 

iSymmcra  vi  Rcgem  (177e>, 
2  Cowp.  489;  R  vt  HughM  (1825), 
4  B.  *  C.  388. 


*S«e  48  A  48  Vie.  e.  SO,  m.  42 
*  102;  and  other  itstutet,  I  Vie. 
c.  78,  •.  1 ;  3  *  4  Vie.  c.  108,  i.  89; 
82  ..;«o.  Ill,  c.  58,  •.  3;  sIm  R.  T* 
McCarthy  (1859),  10  Ir.  C.  L.  R 
312. 

<(1819),  1  Chittjr,  700. 
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and  we  cannot  say  that  the  uet  of  the  juitioe,  who  bad  not 
taken  the  qualification  oath,  is  void."  Likewiae,  Bayley, 
J.,  taid :  "In  thia  caae  the  acU  of  the  juatioe  are  valid,  though 
he  may  be  liable  to  penaltiea  for  not  having  taken  the  oath 
prewsribed  by  the  «Utute." 

§  542.  Where  de  facto  officer  merely  perfected  officUU 
title,  ewne  rule  did  not  apply.— Ag.in,   the   English   rule 
did  not  operate  to  invalidate  the  title  of  an  officer  whose 
appointment  or  election  was  lawful,  but  whose  admittance 
to  office  was  made  by  a  de  facto  officer.     Upon  this  principle, 
It  was  held  that  where  a  person  had  r n  inchoate  right  to  be  a 
free  burgess  of  a  borough,  his  tiUe  could  not  be  impeached, 
because  he  was  sworn  in  before  officers  who  were  so  de 
facto,  but  not  de  jure.    Abbott,  C.  J.,  said:    "The  applica- 
tion was  made  upon  this  ground  only,  that  the  party  was 
admitted  to  his  office  of  free  burgess  at  a  corporate  meet- 
ing  holden  before  bailiffs,  who  were  not  good  presiding  offi- 
cers.     That  is  prima  facie  a  valid  objection;  but  the  answer 
made  to  it  if,  that  the  defendant  had  an  inchoate  right  to 
be  admitted.     I  take  it  to  be  clear,  that  where  a  title  has  been 
conferred,  that  is  defeated  by  showing  that  the  party  con- 
ferring it  had  no  right  to  do  so.     But  the  title  in  question 
was  not  conferred  by  the  presiding  officers;  their  duty  was 
merely  to  inquire  into  the  fact  of  the  existence  of  the  alleged 
inchoate  right.     If  any  doubt  as  to  the  propriety  of  the  ad- 
mittance had  been  suggested,  the  case  would  be  different,  for 
then  there  would  be  a  question  of  right  to  be  determined. 
But  where  we  find  a  person,  having  a  clear  inchoate  right, 
and  going  to  a  corporate  meeting  to  claim  his  admittance  as  a' 
free  burgess,  can  we  say  that  his  admittance  was  bad  on  ac- 
count of  a  defect  in  the  title  of  the  officers  presiding  at  that 
meeting!     If  the  objection  were  good,  I  should  expect  to 
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find  that  it  has  been  heretofore  raised,  but  there  is  no  case 
to  support  it."  ^ 

§  343.  Canadian  rulings. — The  Canadian  courts  seem  to 
have  favored  the  doctrine  that  appointments  made  by  de  facto 
officers  are  valid.  In  Lacaase  vs  Roy  •  the  application  was 
for  quo  warranto  against  the  defendant,  Roy,  for  usurping 
the  office  of  municipal  councillor  for  the  parish  of  St.  Lam- 
bert. He  had  been  nominated  by  four  councillors,  but  one 
of  them  was  merely  a  de  facto  councillor,  and  without  him 
there  would  not  have  been  a  regular  quorum.  It  was  con- 
tended, that  the  defendant's  title  was  dependent  upon  that 
of  the  illegal  councillor  who  had  concurred  in  his  appoint- 
ment, and  therefore  was  invalid.  But  the  Court,  relying 
on  the  principles  of  the  de  facto  doctrine  as  found  expounded 
in  American  works,  held  that  the  position  was  untenable. 

In  In  re  McPheraon  de  Beeman  •  the  council  by  resolution 
appointed  one  Bartell  assessor,  who  was  sworn  into  office,  and 
made  an  aaaessment  This  appointment  was  made  by  a 
vote  of  three  against  two.  The  election  of  one  of  the  three 
was  afterwards  set  aside,  and  by  a  subsequent  vote  the  resolu- 
tion was  rescinded,  and  a  by-law  passed  appointing  another 
assessor.  Both  made  assessments,  and  much  confusion  arose. 
Under  those  circumstances  the  Court  granted  a  quo  warranto 
to  determine  the  validity  of  the  last  appointment  While  the 
result  of  the  proceedings  is  not  known,  yet  it  is  to  be  noted 
that  Bums,  J.,  one  of  the  court,  expressed  himself  strongly 
to  the  eflFect,  that  the  appointment  made  by  the  council,  while 
one  of  their  number  was  a  councillor  de  facto,  could  not  be 
disturbed. 


TR.  V8  Slythe   (1827),  6  B.  4  C. 
240,  30  R.  R.  312. 


«(1895),8Que.  R.  (EC.)  893. 
»{1850),  17  U.  C.  Q.  B.  »9. 
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8  344.  Doctrine  in  New  York.-The  New  York  deci- 

ZZ  T       '  '""'^^  ''^  ^°«"'^  '^''  -<*  J^oKl  that  a  de 
facto  officer  cannot  create  a  de  jure  officer.     Thus   in  New 

^1  "     "^C  ^'"'•°''  '"  '^^'^^  «^  -    fficef I 
facto  say.:    "Without  right  himself,  he  cannot  confer  any 

tohtseTf    ^"  *PP^'°*™-*  0'  ^l^Puties  or  subordinates,  L 
to  himself  and  them,  would  be  as  void  as  any  other  color  ble 

T^J:^      '  "'«'*  "'•'^  '""'"^  severally  officers  de  fLl 
«-  to   h,rd  persons,  but  could  give  them  no  better  or  greaL^ 
nght  to  mstitute,  as  such,  any  affirmative  action  or  pC^ 
»g  han  he  himself  had  or  has,  as  an  officer  de  facto^e 
nght  and  title  of  his  appointee  rests  on  his  own  right  Ld 

where  the  action  was  in  the  nature  of  a  quo  warranto,  to 

thony  was  entitled  to  the  office  of  clerk  of  one  of  the  district 
«urt,  of  the  city  of  New  York.  Steinart  was  app^^ 
derk  by  McGuire,  who  claimed  to  be,  and  at  the  time  of^e 
appointment  was  acting  as  justice  of  the  court.  Afterward, 
J  Stemmler  claimed  to  have  been  legally  el«,ted  to  the  officj 
of  justice,  and  an  action  upon  his  relation  in  the  nature  of 
quo  warranto  was  commenced  against  McGuire,  and  in  that 

^e  office  but  that  Stemmler  was;  and  after  Stemmler  ol. 
^ned  possession  of  the  office  under  the  judgment  in  that 
«rtion,  he  appointed  the  defendant,  Anthony,  clerk,  and  it 
was  held  that  the  judgment  against  McGuire  was  competen 
evidence  agamst  Steinart,  who  claimed  under  him.  The 
Court  proceeded  upon  the  principle  that  where  a  person  claims 
an  office  by  virtue  of  an  appointment,  he  must  prove  that  the 

^•(18M).  .  Abb.  Pr.   (N.  Y.)  n(,875,..Hu«  (N.  Y.)  142. 

De  Facto— 31. 
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ofiScer  by  whom  the  appointment  was  made  was  lawfully 
entitled  to  his  office;  the  fact  that  it  was  made  by  one  who 
claimed  to  be,  and  was  then  acting  as  such  officer,  but  who 
has  subsequently  been  ousted  therefrom,  is  not  sufficient. 
The  Court  said:    "The  counsel  of  the  appellants  contends 
that,  at  the  time  when  McGuire  appointed  the  relator,  he  was 
a  justice  de  facto,  and  that  his  acts,  as  respects  other  per- 
sons than  himself,  were  just  as  valid  as  if  he  had  been  an 
officer  de  jure;  and  that,  as  the  justice  of  the  District  Court 
in  question  had  the  right  to  appoint  a  clerk  and  an  assistant 
clerk  for  the  term  of  the  justice,  to  wit,  six  yean,  the  appoint- 
ment of  the  relator  was  valid;  and  that,  therefore,  there  was 
no  vacancy  in  the  office  of  clerk  to  be  filled  at  the  time  when 
Stemmler,  who  had  been  declared  by  a  judgment  of  this 
court  to  be  the  justice  de  jure  of  said  court,  appointed  the 
respondent.     I  cannot  accede  to  this  position  of  the  appel- 
lants' counsel,  and  I  do  not  think  that  it  is  sustained  by  the 
numerous  cases  which  he  has  cited  upon  his  brief.     While  it 
is  perfectly  well  settled  that  the  acts  of  an  officer  de  facto  arc 
valid  as  to  third  persons,  it  is  equally  well  settled  that  where 
one  claims,  by  action,  an  office,  or  its  incidents,  he  can  only 
recover  upon  proof  of  title."  " 

§  345.  Judgment  of  ouster  against  one  appointee,  not 
evidence  against  another.— But  while  the  New  York  deci- 
sions hold  that  a  judgment  of  ouster  against  an  officer  de 
facto,  is  evidence  against  his  appointee,  yet  this  rule  will  not 
be  extended  so  as  to  render  admissible  in  evidence  against 
one  appointee,  a  judgment  of  ouster  obtained  against  another. 
This  was  decided  by  the  New  York  Court  of  Appeals  in 


"See    alio    People    v«    Murray      Daly  347.    But  lee  People  v*  Stev 
(1878),  73  N.  y.  63«,  reversing  8      ena  (1843),  S  Hill  (N.  Y.)  610. 
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uc  piainims  has  called  our  attention." 

§  346.  General  rule  in  America  sustains  validity  „f 

appointments  made  by  de  facte  ««;.         J    ^  °^ 

»=  oy  ae  lacto  officers — The  English 
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rule,  however,  is  not  approved  by  the  weight  of  authori^  in 
the  United  States,  and  it  is  generally  held  that  the  appointees 
of  de  facto  ofBcers  have  a  good  title  to  their  office,  even  if  their 
appointors  are  subsequently  ousted.  The  reason  for  thus 
holding  is  fully  explained  by  the  Supreme  Court  of  North 
Carolina  in  NorfUet  vs  Staton.^*  There  a  person  had  been 
ppointed  clerk  of  the  Superior  Court  for  the  county  of  Edge- 
combe, by  the  de  facto  judge  presiding  in  that  judicial  di»> 
trict ;  and  in  an  action  brought  against  such  clerk  to  oust  him 
from  the  office,  by  the  appointee  of  one  who  had  been  de- 
clared judge  de  jure,  'it  was  held  that  tlie  appointment  by  the 
judge  de  facto  was  valid,  and  the  appointee  of  the  judge  de 
jure  was  not  entitled  to  the  office.  Reade,  J.,  delivering  the 
judgment  of  the  court,  said:  "Probably  the  whole  inquiry 
can  be  covered  by  the  question:  Is  the  appointee  of  a  de 
facto  officer  a  rightful  officer!  Or  is  he  only  an  officer  de 
facto  like  his  appointor  t  The  burden  of  the  very  full  argu- 
ment for  the  relator,  ^,  >  show  that  while  the  defendant 
was  an  officer,  and  his  m.^  valid  as  to  the  public  and  third 
persons,  yet,  in  a  direct  proceeding  against  him,  as  this  is, 
he  cannot  set  up  his  wrongful  appointment  in  support  of  his 
claim  to  the  office.  This  is  unquestionably  true,  supported 
by  all  the  authorities,  if  we  admit  that  the  defendant  is  a  de 
facto  officer.  But  that  is  the  very  question  in  dispute.  Why 
is  the  defendant  a  de  facto  and  not  a  de  jure  officer  ?  When 
the  defendant  is  asked  'by  what  authority  do  you  hold  the 
office  ? '  he  answers,  by  the  appointment  of  the  Judge  of  the 
Superior  Court.  And  when  it  is  replied,  but  that  Judge 
was  only  a  Judge  de  facto;  the  defendant  rejoins,  that  may 
be  so;  but  all  his  necessary  official  acts  were  valid  as  to  the 
public  and  third  persons;  my  appointment  was  a  necessary 
official  act,  and  therefore,  valid;  and  I  became  not  a  wrong- 


14(1870),  7SN.  C.  648. 
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f..l  U8UT«r,  not  merely  a  de  facto,  but  a  rightful  oflScer;  just 
.«  rightfd  »B  any  judgment  which  he  rendered  or  any  act 
■which  he  did."  "  ^ 


§  347.  Same  subJect-The  same  doctrine  has  been  up- 
hold ma  number  of  other  cases.     Thus,  in  Brinkerhoff  vs 
Jersey  C*ty,^f>  ,t  was  declared,  that  the  principles  upon  which 
the  acto  of  de  facto  officers  are  held  valid  require  the  recogni- 
tion of  appointments  to  office  made  by  them,  when  such  ap- 
pointments would  be  valid,  if  made  by  officers  de  jure.    Ac^ 
cordingly,  the  court  held  that  the  appointment  of  a  person 
as  corporation  comisel  by  the  votes  of  four  of  the  five  members 
of  a  city  board  of  finance,  made  him  a  corporation  counsel 
de  jure,  although  one  of  the  members  so  voting  for  his  ap- 
pomtoent  was  only  a  member  de  facto,  whose  title  was 
attacked  by  quo  warranta"    So,  in  Brady  vs  H<me»  the 
validity  of  the  appointment  of  a  clerk  by  a  de  facto  chamsellor 
1..S  m  dispute,  and  it  was  held  that,  inasmuch  as  it  pertains 
to  a  chancellor  to  appoint  a  clerk,  under  certain  circmnstances 
when  these  circumstances  e«st  a  de  facto  chanceUor  exercises 
the  power  with  the  same  right  that  he  may  render  a  decree 
or  punish  for  contempt."    So  it  has  been  held,  that  a  col- 
l«rtor  of  tax«,  deriving  his  authority  frt,m  the  appointment 
of  selectmen  de  facto,  is  an  officer  de  jure.«o    So  the  appoint- 
ment of  a  treasurer  by  a  de  facto  Mayor,  is  no  mo«  subject 
to  collateral  attack  than  anything  he  does."     So  county 


"Alto  Ellia  Ti  Deaf  ft  Dumb 
A«ylum  (1873) ,  68  N.  C.  423 ;  Jones 
M  JoBM  (1879),  80  N.  C.  127 

i«(1800),«4N.  J.  L.225,  4«A. 
170;  diMpproTing  Jersey  City  vs 
Erwin  (1808),  SO  N.  J.  L.  282,  85 
A.  048. 

"See  also  Bowses  vs  Meehan 
(1888),  4S  N.  J.  L.  180;  Dugan  ts 


Farrier  (1888),  47  N.  J.  L.  883,  1 
A.  781. 

»«(1874),80Mls8.  807. 

"To  same  effect,  se«  Stole  -n 
Ailing  (1843),  12  Ohio,  16. 

"Roberto  vs  Holmes  (1874),  84 
N.  H.  860. 

»»Stote  vs  Badger  (1001),  80 
Mo.  App.  183. 
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commissionen  de  facto  can  fill  a  vacancy  in  the  office  of 
county  treasurer."  So  the  acts  of  school  directors,  who  have 
not  properly  qualified,  being  valid  as  the  acts  of  de  facto 
officers,  the  election  of  a  treasurer  and  a  secretary  by  them  will 
constitute  the  appointees  officers  de  jure." 

§  348.  Same  subject — But  where  there  are  two  rival 
boards  of  education,  both  de  facto,  and  both  exercising  as  far 
as  possible  the  duties  of  the  office,  and  each  makes  an  appoint- 
ment the  same  day  to  the  same  place,  in  such  case  the  ap- 
pointee of  the  de  facto  Board,  which  is  subsequently  adjudged 
to  be  the  ^  >  jure  board,  clearly  has  the  title.  **  So  an  ap- 
pointment made  by  de  facto  officers  cannot  be  sustained  where 
the  same  would  be  invalid,  if  made  by  de  jure  officers.  Thus, 
where  the  de  facto  intendant  and  commissioners  of  a  town, 
invested  both  with  the  power  of  appointment  and  the  power 
of  reviewing  assessmen'-'  on  appeal,  appointed  three  members 
of  their  own  body  a  committee  to  assess  property,  such  ap- 
pointment was  held  so  clearly  illegal  that  it  could  not  consti- 
tute the  appointees  even  de  facto  officers." 


ttSteU  Tt  JMobs  (1848),  17 
Ohio,  143.  AIm  Johm  Tt  Jonaa 
(1879),  80  N.  C.  127. 

"State  ▼■  Powell  (1887),  101 
Iowa.  S88,  70  N.  W.  SOS. 


>«Baker  va  Hobgood  (1900),  ISS 
M.  C.  149,  35  S.  E.  253. 

"Hawkina  va  Jonaaboro  (1879), 
OSOa.  527. 
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English  ParliamenUrjr  do»  |  389. 
trine. 

Same  subject. 

Same  •ubject— SUtutory  in-  sao. 

•liglbilitj    of    returning  sji.* 

offlcer.  jjg 

Same  subject— Ineligibilitr  803. 
of    ntuming    offlcer    by 

n*»on  of  minority. 
Same    «ubjw:t— Failure    of         364. 

election  officers  to  talce         soa 

oath. 
Returning  officers  joined  by 

unauthorized  person*.  300, 

Unauthorised   persons  act- 
ing as  returning  officers.         307. 
English    doctrine    adopted 

in  Canada.  30^ 

EngUsh  judicial  doctrine. 
English    judicial    doctrine 
followed   in  a   Canadian 

case. 


Former    doctrine    of    tb« 
American  House  of  Rep- 
reaentativaa. 
Same  subject. 
.  Later  doctrine. 
.  Same  subject. 
Same  subject— Election  offi- 
cers must  be  appointed 
by  authorised  persons. 
American  judicial  doctrine. 
Same  subject— Irregular  ap- 
pointment of  election  of- 
ficers. 

Same  subject— Officers  inel- 
igible or  disqualified. 

Same  subject-^Omission  to 
take  oa.h. 

Same  subject— Election  of- 
ficers acting  in  insuffi- 
cient number  or  joined 
by   improper  persons. 


§  349.  EngUsh  Parliamentary  doctrine.—The  English 
Parliament  has  long  ago  recognized  the  validity  of  elections 
held  or  conducted  by  de  facto  officers.  The  settled  rule  has 
been,  that  "wherever  it  appears  that  an  election  of  a  member 
of  Parliament  has  been  fairly  made,  there  will  be  every  incli- 
nation m  the  House  of  Commons  to  support  such  election; 
and  upon  this  principle,  the  proceedings  of  the  person  in 
possession  of  the  office  of  returning  officer,  will  be  adopted, 
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even  thou^  his  title  to  the  ofiQoe,  to  which  that  duty  is  at- 
tached, be  questionable."  *  "The  Law  of  Parliament,"  says 
Serjt.  Heywood,  "has  departed  from  the  general  law 
of  the  land,  and  elections  made  under  usurping  pre- 
siding ofiBcers,  where  there  has  been  the  form  of  an 
election,  have  been  uniformly  supported." '  Likewise 
Lord  Mansfield  observes:  "How  many  instances  do  we 
recollect  of  Mayors  acting  as  returning  officers  after 
there  has  been  a  judgment  of  ouster  against  the  Mayor, 
under  whom  they  derive  their  title."  •  Thus,  in  the  Win- 
chelsea  case*  the  Mayor  was  reported  by  the  committee  of 
privileges  to  be  an  intruder;  but  nevertheless  t1i'>  election  waa 
holden  good  by  the  committee  and  by  the  House.  He  was  an 
intruder,  that  is  to  say,  in  a  municipal  sense,  with  respect  to 
the  office  of  Mayor,  because  his  title  to  that  office  was  defec- 
tive; bnt  capable,  notwithstanding,  of  acting  as  returning  offi- 
cer for  parliamentary  purposes,  being  in  actual  possession 
oi  the  office  to  which  that  of  returning  officer  was  annexed.* 

§  350.  Same  subject — Similarly  in  the  Bodmin  ease* 
the  petitioners  claimed  that  one  Hext,  to  whom  the  precept 
for  the  election  had  been  delivered,  was  not  the  lawful  Mayor, 
nor  the  legal  or  proper  returning  officer  for  the  borough,  but 
that  he  had  usurped  the  said  office,  and  therefore  the  election 
held  before  him  was  void.  The  defect  in  the  election  of  the 
Mayor  was  the  non-observance  of  some  requisites  of  the 
charter  with  respect  to  such  election.  When,  however,  called 
upon  to  argue  the  case  before  the  committee,  counsel  for  the 
petitioners  declined  to  do  so,  stating  on  behalf  of  his  clients 


iRoe  on  Election!,  443. 
iHejrwood,  Boroughs,  pp.  68.  63. 
•R.  V*  Davie  (1781).  i  Doug.  K. 
B.  S88. 


488th  Vaj,  1624,  1  Jour.  708. 
iWakefleld  (1848),  Bar.  A  Aui. 
El.  Caa.  p.  298. 

•  (1791),8Fraa.  236. 
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th.t  M  the  alleged  M.yor  "filled  the  office  of  mayor  de  facto 
^ough  not  de  jure,  he  now  understood  it  to  be  1  Jw 

XirlX^itw-r™^-^.^^-''     The 
olou.  and  vexatiour  ^       '°'°°'"'**  '''  **  ^"^• 

wor^h  had  been  appointed  and  had  acted  a.  retuminir  officer 
to  1841,  when  the  election  took  place.    In  the  last  mentioned 

^?to  tleTi:'   I  'f  "."*  ^  "*  "'^  ^'"-^  '  -*-  ^^ 
-^t  to  the  shenfF  advising  him  of  his  refusal  to  accept  the 

stead,  and  delivered  the  precept  to  him.    Holdsworth  became 
.ouididate  and  wa- elected.    It  was  contended  th^  hTr. 
mehgible,  as  he  wa«  the  de  jure  returning  officer  of  the  Z 
ough  at  the  time  of  the  election.    Thel>mmTtt^' ^^j^S 
a«ordingly,  and  declared  that  he  was  the  propeVoZ  ^ 
whom  the  precept  ought  to  have  been  directed^  .nd^^7^,Z 
iore  incapable  of  being  elected  to  serve  in  pTliZltZ 
^.thorough      The  ne,t  question  was  wheth^r^: 
actmg  i^turning  officer,  could  be  regarded  as  an  offi^r  de 
facto  and  his  act.  held  valid,  so  as  to  sustain  the  electroL  in 
other  respects.    It  was  urged  that  the  resolution  ofThe"  m 

decided  tfiat  Holdsworth  was  the  lawful  returning  officer 
he  sheriff  was  not  empowered  to  deliver  the  precept  t  ,": 
one  else  and  consequentiy  the  election  held  by  Barff  wL  a 
ZT^ZTJ''  "T'*"'  ""'-''-'  agrJwith  thlTaw 
to  declare  the  election  and  return  void  on  the  ground  of  any 
deficiency  in  the  title  of  the  returning  officer.  ^ 

'(1842),    *,.  4  Au..  EL  C«.  270. 
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§  351.  Same  subject— Statutory  ineligibility  of  re- 
turning officer.—- The  same  principle  was  upheld  where  the 
returning  officer  was  ineligible  to  the  office,  to  which  was 
annexed  that  of  returning  officer.  Thus,  in  the  Winchehea 
case,*  the  Mayor  had  not  taken  the  sacrament  of  the  Lord's 
Supper,  according  to  the  rites  of  the  Church  of  England,  with- 
in a  year  next  before  the  election ;  and  the  committee,  upon 
perusal  of  the  clause  in  the  Act  of  Parliament  for  regulat- 
ing corporations,  were  of  opinion,  that  the  return  made  by 
the  Mayor  of  the  eleption  of  Mr.  Austin,  the  sitting  member, 
was  not  good ;  and  that  the  election  was  void.  But,  when  the 
matter  came  to  be  debated  in  the  House,  the  House  disagreed 
with  the  committee,  and  it  was  resolved  that  Mr.  Austin  was 
duly  elected.  So  in  the  Portsmouth  cue,'  as  in  the  last,  it 
appeared  that  the  Mayor  had  not  taken  the  sacrament  with- 
in a  year  before  his  election ;  notwithstanding  which,  the  pro- 
ceedings before  him  were  recognized,  inasmuch  as  the  House 
did  not  avoid  the  election,  but  seated  the  petitioners.  Sir 
James  Wishart  and  Sir  William  Gififord,  who  had  the  legal 
majority  of  votes,  instead  of  Sir  Charles  Wager  and  Sir 
John  Jennings,  who  had  been  returned;  and  in  this  case, 
that  of  Winchelsea.  1666,  above  mentioned,  was  cited. 

§  352.  Same  subject— Ineligibility  of  returning  officer 
by  reason  of  minority.— Again,  in  the  Clitkeroe  case,'" 
the  sitting  member  was  declared  duly  elected  although  the 
returning  officer  was  ineligible  by  reason  of  minority.  But 
in  the  Belfast  case,^^  where  four  of  the  seven  deputy  return- 
ing officers  were  minors,  the  election  was  set  aside.    There 


•9th  and  lOth  January,  1660,  8 
Jour.  673,  674;  Roe,  443. 

•3rd  February,  1710,  16  Jour. 
480;  Roe,  444. 


"(1693),  11  Joum.  7T.  CTerk 
on  Elect.  359. 

11(1842),  Bar.  ft  Aua.  El.  Cat. 
653. 
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they  at  the  ume  time  reported,  "that  the  bailiffa  of  the  bor- 
ou^  of  Taunton,  appointed  at  a  court-leet  held  annually 
in  and  for  the  said  borough,  are  the  legal  returning  oOoen 
of  the  Mid  borouf^." 

§  355.  Umuthorisvd  penona  acting  m  returning  of- 
ficers—Again, there  havo  been  caaea  in  which,  the  return- 
ing officer  declining  to  fulfil  hi*  duty  in  taking  the  poll,  or 
being  interrupted,  the  electors  have  voted  before  a  oonatable, 
or  even  before  a  private  penon,  and  their  votes,  aa  well  as 
the  election,  have  been  held  good.    Such  were  the  cases  of 
Crieklade^'^  and  of  Liverpool.^'    But  in  the  case  of  Wells," 
where  the  poll  was  taken  by  one  Keate,  who  was  not  the 
proper  returning  officer,  evidence  was  offered  to  show  the 
refusal  of  the  Mayor  to  go  into  the  borough  to  receive  the 
precept,  whereupon  Keate  proclaimed  the  election  and  took 
the  poii ;  but  the  Ilouse  refused  to  admit  the  poll  so  taken 
by  Keate  to  be  produced.    So  in  the  Crieklade  case,"  where 
the  returning  officer,  upon  an  appearance  of  riot  (as  to  the 
extent  of  which  there  was  contradictory  evidence),  closed  the 
poll,  and.  postively  refused  to  renew  it,  and  votes  were  there- 
upon taken  before  a  constable,  the  committee  resolved  that 
the  constable's  poll  should  not  be  given  in  evidence,  and  that 
parol  evidence  should  not  be  admitted  to  prove  what  persons 
polled  before  him.     It  is  to  be  observed,  however,  that  no 
other  person  than  the  returning  officer  had  any  authority  un- 
der the  statute  to  administer  the  bribery  oath,  which,  by 
the  Stat.  2  Geo.  II,  c.  24  might  be  required  to  be  taken 
by  every  voter;  and  this  was  much  relied  upon  in  the  argu- 


iilit  April,  lew,  10  Joar.  7C,  7S. 

i«5th,  19th,  2Ut,  ftnd  24th 
March,  172980,  21  Jour.  47«,  90«, 
M8,  S14. 

>'lSth  and  20tii  Jannaij,  and 


10th  February,  1708,  90  Jour.  456, 
4M,  BM;  Roe,  449. 

I* (1778),  1  Doug.  293,  209;  Roe, 
440. 
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ment  .g.J„.t  the  validity  of  th.  oon.t.bl.'.  poll,  in  the  Crick- 
^«  c.«.  H.d  it  not  been  for  that  .ftute,  it  i.  po„ible  th.t 
the  conclu«on  of  the  Hou«,  would  h.ve  been  diffel^t. 

I  3S8.  Englidi  doctrin.  .dop'  i  fa  C«Md«.-The 
fon.go.ng  Engli.h  doctrine  h..  been  followed  .rd  .pplied  in 
C.n.d.,  m  the  cue  of  Le  BouliUier  „  HarpeJ  Jh,^ 
H.rper,  the  respondent,  on  the  13th  January,  1874,  received 
a  comn„«.,o„  from  the  Clerk  of  the  Crown  in  Chancery,  .p. 
pointing  h,m  returning  officer  for  the  then  coming  eWtion 
IriflfXr    ""h^-    «-»^»'«  — timer^i^edth: 

Idol,  'u""*  "*°*^  "  '•*""''»»  «««'  »»>•  «««ipt 

endor^^  upon  the  writ.    On  the  14th  of  January,  the  L 

pendent  ..gned  the  uaual  proclamation,  a.  returning  officer. 

•nd  afterward.  cau«Kl  them  to  be  po.ted  np  thwu^ut  th^ 

county.     On  the  81.t  January,  he  appoint  L.  Tjonl 

to  be  h..  election  clerk,  and  on  the  .ame  day  telegraphed  to 

^.  aerk  of  the  Crown  in  Chancery  informing  hTthat  h^ 

WM  offering  h,m«.lf  a.  a  candidate,  and  therefore  could  not 

•ct  a.  a  returning  officer,  and  .tating  that  he  had  tran.- 

ferred  .11  paper,  to  hi.  election  derk.    On  the  2nd  February 

he  notified  the  latter  of  the  above  fact..    There  wa.  «>me  ex- 

change  of  correspondence  and  me«age.  between  the  re-pond- 

n.t,on  of  the  former  wa.  never  formally  accepted.  The 
election  w«.  held  by  the  election  clerk  and  Harper  wa.  elect- 
ed^ A.  in  the  Wakefield  case,"  already  referred  to,  two  ob- 
jections  were  urged  against  the  validity  of  the  election,  vi«  • 
*irst  that  the  respondent  was  ineligible;  and  secondly,  that" 
the  election  clerk  wa.  not  a  good  returning  officer.  The  first 
objection  wa.  sustained,  but  as  to  the  second,  the  Court 

»(187«).  1  Qu..  Uw  R  4.  ..,,842).  Bar.  4  A«^  H.  c«. 

270. 
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held  that  the  election  clerk  having  acted  as  returning  officer 
after  the  attempted  resignation  of  the  respondent,  the  election 
lield  by  him  was  not  invalid.  In  arriving  at  this  conclusion, 
the  Court  followed  thn  English  parliamentary  decisions, 
which  are  copiously  quoted  in  their  opinions.  One  of  the 
Judges  (Tessier,  J.)  remarked  that  though  Harper  remained 
returning  officer  de  jure,  the  election  clerk  became  officer  de 
facto,  he  having  acted  as  such,  and  the  election  was  not  in- 
validated on  that  account. 


§  357.  EngUsh  judicial  doctrine.— Until  the  law  was 
altered  by  statute,  the  English  Courts  declined  to  apply  the 
parliamentary  rule  to  municipal  elections,  held  or  presided 
over  by  de  facto  officers.    The  i«ason  was,  that  "considered 
as  a  corporate  officer,  the  Mayor  or  other  presiding  officer,  is 
an  integral  part  of  the  corporation,  and  the  validity  of  elec- 
tions to  corporate  offices  depends  upon  the  legality  of  the 
title  of  the  presiding  officer :  he  must  not  only  be  in  posses- 
sion of  the  office  de  facto,  but  must  also  be  entitled  to  hold 
it  de  jure.    This,  observes  Mr.  Serjt.  Heywood,  'has  in  many 
instances  been  productive  of  great  inconvenience,  and  if  the 
same  rule  prevailed  with  respect  to  the  election  of  members 
to  serve  in  Parliament,  it  would  have  been  the  source  of  end- 
less confusion.' "  ** 

Upon  this  principle,  it  was  held  that  if  a  presiding  officer 
at  an  elective  assembly  of  a  borough,  depart  from  it  after 
the  meeting  has  been  regularly  formed,  and  the  election  en- 
tered upon,  but  before  it  is  completed,  an  election  made  after 
his  departure  is  void."  So  it  was  held  that  where  the  Mayor, 
who  presides  at  the  election  of  the  new  Mayor,  is  only  Mayor 


itWakefield   C»»e    (1842),  Bar. 
&  Au8.  El.  Caa.  270,  301. 
««R.  va  Buller  (1807),  8  Eaat, 


389;  R.  VB  Williama  (1813),  2  M 
ft  8.  141. 
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sided  over  by  an  ille««l  \ro  ^  *  "^*''°«  P'-C" 

afterwards  ..nderedT^Jsuirl"  ',"""*  ''  ^"^*^^  ^"^ 
was  held  void."  '  *^'  "'^^''^^  ^^  «»<'h  burgess 

But  now  it  is  declared  by  statute   th  ♦ 
P"-  ..  .  ~n»r..e  office'.!     :!;  Tj,; tt  °'  * 
tioned  bj  reason  of  a  defect  in  tU  Z  ^  'J"^"" 

was  then  in  actual  possession  .f  '      ^'"'^  P^"<>" 

T^  .0  preside  .?.hf  it^t'L''"''  •ff"'''' »-  loui. 
P.I  Act  of  1855  fori  r^'    ,  ""'"""^  "'  "»  il>-ici- 

'or.h...w.m':^:erd:::rsrh~"""'°" 

tered  upon  his  diit.V«  -=       u  '^''"y'  having  en- 

H.-..«;,,«dr;:Ld^":';-x'.r'-: 

('816),  5  M.  A  S  271  •  "•  ^' 

o  fiV^I;L""•  '"38>.  A-d'-  163.  "^^^^'  "  ^''-  ^»°-  »•  111. 

(1787),  4  Burr.  2135, 
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meeting.    Thereupon,  James  Gk>odhue,  Esq.,  the  oldest  mag- 
istrate present,  was  called  to  [i  reside  over  the  meeting,  and 
immediately  after  taking  the  chair,  opened  a  poll.    An  hour 
after  the  closing  of  the  poll,  Gtoodhue  proclaimed  as  duly 
elected  the  above  named  defendant  Brochu;  Brochu  having 
subsequently  taken  his  seat  as  councillor  for  the  said  Munic- 
ipality, the  validity  of  his  election  was  tried  upon  an  infor- 
mation in  the  nature  of  a  quo  warranto  brought  by  Perrault, 
the  petitioner,  one  of  the  qualified  electors  of  the  Municipal- 
ity.   The  Court,  relying  on  some  of  the  English  cases  quoted 
in  the  preceeding  section,  gave  a  judgment  of  ouster  against 
the  defendant,  declaring  all  the  proceedings  had  under  the 
presidency  of  Goodhue  null  and  void,  and  setting  aside  the 
election  of  the  defendant  Brochu.    In  the  course  of  his  ob- 
servations, the  presiding  Judge  remarked  that  the  person 
named  by  the  warden  having  been  presented  at  the  opening 
of  the  meeting,  had  become  and  was  in  fact  an  integral  part 
of  that  assembly,  and  that  the  election  could  not  be  proceed- 
ed with  during  his  absence,  although  he  had  improperly  ab- 
sented himself. 


§  359.  Former  doctrine  of  the  American  House  of 
Representatives.— In  the  United  States  the  rules  r^arding 
the  recognition  of  elections  held  or  conducted  by  illegal  of- 
ficers, were  precisely  the  reverse  of  what  they  were  in  Eng- 
land. Instead  of  the  courts  being  opposed  to  the  application 
of  de  facto  principles,  we  find  the  House  of  Representatives 
showing  a  disinclination  to  adopt  the  same,  and  this  lasted 
until  recently.  That  the  House,  however,  did  not  always 
thoroughly  grasp  the  extent  of  the  de  facto  doctrine,  is  evi- 
dent from  the  following  language  of  its  committee:  "We 
venture  to  assert  that  in  no  case  has  it  ever  been  held  that 
persons  were  officers  de  facto  who  did  not  possess  the  quali- 


in 
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fixations  requisite  for  oiHcers  de  jure.  One  may  be  an  officer 
de  facto,  who  as  been  irregularly,  or  improperly,  appointed, 
or  selected,  and  his  acts  may  be  binding  on  third  persons; 
but  in  a  case  of  personal  disqualification  of  the  officer,  for 
reasons  which  could  not  be  cured  by  a  change  in  the  manner 
of  his  selection,  the  rule  is  universal  that  he  can  have  no 
jurisdiction,  and  his  acts  are  void  from  the  beginning  for 
want  of  authority.""  Had  the  committee  consulted  the 
numerous  authorities  on  the  subject,  they  would  have  assur- 
edly discovered  their  error,  as  it  has  often  been  held  that 
persons  ineligible  to  an  office,  such  as  minors  or  females,  may 
nevertheless  become  good  officers  de  facto. 

§  360.  Same  subject— The  above  is  the  doctrine  which 
was  applied  in  McKee  va  Young,'*  where  the  election  offi- 
cers were  disqualified  because  of  their  having  participated 
in  the  rebellion.  The  committee  said:  "It  has  long  been 
held  that,  if  the  officers  of  elections  are  not  capable  of  hold^ 
ing  the  office,  the  election  has  no  more  validity  than  would 
have  an  election  where  no  officers  were  appointed.  It  is 
otherwise  where  persons  capable  of  holding  the  office  are 
appointed,  although  they  may  not  have  complied  with  the 
forms  of  the  law."  A  similar  case  is  Delano  va  Morgan,'^ 
where  the  vote  of  a  whole  precinct  was  rejected,  because  one 
of  the  three  Judges  in  the  precinct  was  disqualified  from 
holding  office,  on  account  of  his  having  forfeited  his  citizen- 
ship by  desertion  from  the  army.  Another  is  Dodge  va 
Brooka?"  where  one  of  the  grounds  for  the  rejection  of  the 
precinct  was  that  the  board  of  registers  who  had  made  the 
registry  were  incompetent  to  act,  they  not  being  residents 
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>I2  Bart.  El.  Cat.  422. 
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of  the  district.  But  in  another  case,  where  it  appeared  that 
one  of  the  clerks  was  not  a  qualified  elector,  the  committee 
refused  to  throw  out  the  precinct  on  that  ground.»> 

Again,  in  Jackson  vs  Wayne,*'  where  a  return  was  made 
by  three  persons,  only  one  of  whom  was  a  magistrate,  where- 
as the  law  required  that  three  magistrates  should  preside  at 
the  election,  the  return  was  held  defective.*'  So  it  was  held 
where  an  election  was  presided  over  by  two  inspectors,  and 
the  law  required  three.'*  Likewise  where  the  election  of- 
ficers had  failed  to  take  the  required  oath." 

§  361.  Later  doctrine.— The  later  congressional  cases, 
however,  with  the  exception  of  Beid  va  Julian*'  from  which 
we  quoted  an  excerpt  above,  hold  an  opposite  view,  and  lay 
down  the  principle  that,  in  the  absence  of  fraud,  the  de 
facto  doctrine  should  be  applied  to  sustain  the  official  acts 
of  ill^  election  officers,  whether  their  defective  tide  be  due 
to  irregular  election  or  appointment,  oi  to  failure  to  qualify 
as   required  by  law.»'     The   leading  case   is   Barrua  vs 
Adams,"  which  was  followed  in  Egglialon  vs  Strader,**  and 
in  OoocAng  vs  WiUon*^    In  fact,  it  seems  that  the  only  con- 
flicting case  of  late  is  that  tf  Beid  vs  Julian,  where  curiously 
enough  the  principles  of  the  old  cases  were  re-affirmed.    Why 


•JFintejr  vt  W»lli,  Smith  Bl. 
Cas.  367. 

*>C1.  &  H.  El.  Cas.  47. 

»«8«e  also,  Letcher  v«  Moore,  CI. 
A  H.  El.  Cm.  766;  Donnelly  va 
Waahbume,  5  Cong.  EI.  Caa.  466. 

*4Howard  ye  Cooper,  1  Bart.  El. 
Caa.  27S. 

"McFarland  va  Culpepper,  CI. 
ft  H.  EI.  Caa.  221 ;  Eaato.,    a  Scott, 
CI.  A  H.  El.  C»«.  273!  Draper  va 
Johnson,  CI.  ft  H.  El.  Caa.  702. 
»«2  Bart.  El.  Caa.  822. 


*TBIair  va  Barrett,  1  Bart.  El. 
Cas.  313;  Barnes  vs  Adams,  2 
Bart.  El.  Caa.  760;  FInley  vs 
Walls,  Smith  EI.  Caa.  367;  Sheafe 
vs  Tillman,  2  Bart.  El.  Cas.  907; 
Millikin  vs  Fuller,  1  Bwrt.  EI.  Cas. 
176;  Clark  vs  Hall,  1  Bart.  EI. 
Cas.  2IS;  Flanders  vs  Hahn,  1 
Bart.  EI.  Cas.  438. 

"2  Bart.  EI.  Cas.  760. 

<»2  Bart.  El.  Cka.  807. 
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this  should  have  been  done  in  view  of  Barnes  vs  Adam.   • 

§  362.  Same  subject— The  following  is  a  nort,n«     / 
„J  it   K        <''>°««").  wWch  w«  un«,i„„Mly  adopted 
Hie^ouse.       The  question,  therefore,  regarded  in  th« 

lu  ^r^^r- ;f  ^'"^  -'^°«'  wouid^an/i:; 

acta  I^'offi       '.    r  ^""""^  •*"  ""  *^  *^«  ^ff^'t  that  the 
acta  of  officers  de  facto,  so  far  as  they  affect  third  parses 

or  the  puW,c,  ,n  the  ab^nce  of  fraud,  are  as  valid  as  thCol 

*n  officer  de  jure.    The  decisions  of  this  House  a«  Tl 

^tent^nflicting;  the  point  has  seldo.  b^rp^^t^  ^l 

ta  own  ments,  separated  from  questions  of  fraud-  and^" 

X^rn:ttrts-rn\:et^^^^^^ 

important  cas.,  Blair  vs  B^T.Z^l  T^  ^°' 
-  «<^in«l.  able  report,  the  doctrine  of^hlttrt^^raC 
T^tC  '^"^  ""'  '''''"^''  'T'^^  ^"-tion  is  thei^fo  e 
as  this  House  ,s  concerned,  to  say  the  least,  an  op^n  one. 

ex  sts  and  IS  ad:a.n.stered  in  all  the  courts  of  the  country 
not  only  because  of  the  very  great  authority  by  whil  it  S 

offilr  ^  r-*'*'  "''  *°  ^  """^  ^^««  -<*  salutary.    The 
classes  of  the  people ;  they  are  numbered  in  every  State  by 
"1  Bart  Kl.  Qm.  llj. 
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thousands;  they  are  often  men  unaccustomed  to  the  formali- 
ties of  legal  proceedings.     Omissions  and  mistakes  in  the 
discharge  of  their  ministerial  duties  are  almost  inevitable. 
If  this  House  shall  establish  the  doctrine  that  an  election 
is  void  because  an  officer  thereof  is  not  in  all  respects  duly 
qualified,  or  because  the  same  is  not  conducted  strictly  ac- 
cording to  law,  notwithstanding  it  may  have  been  a  fair 
and  free  election,  the  result  will  be  very  many  contests,  and, 
what  is  worse,  injustice  will  be  done  in  many  cases.    It  will 
enable  those  who  are  so  disposed,  to  seize  upon  men  tech- 
nicality in  order  to  defeat  the  will  of  the  majority." 

§  363.  Same  subject— Election  officers  must  be  ap- 
pointed by  authorized  persons.— The  above  doctrine,  how- 
ever, seems  to  be  subject  to  this  limitation,  that  those  ap- 
pointing election  officers  must  be  clothed  with  the  legal  power 
to  make  such  appointments.    This  was  decided  in  two  cases. 
The  first  one  is  Bennett  va  Chapman.**  where  the  electors 
in  one  precinct  chose  their  own  returning  officer  and  tendered 
their  votes  to  him,  the  probate  Judge  whose  duty  it  was  to 
make  the  appointment  having  failed  to  do  so  under  a  mis- 
apprehension.   The  return  was  rejected.    The  other  case  is 
Sheafe  vs  Tillman*'  where  a  precinct  officer  was  appointed 
by  the  probate  Judge  contrary  to  law,  which  provided  that 
the  Governor  should  appoint  commissioners  of  registration, 
who  in  their  turn  should  make  the  appointment  of  the  pre- 
cinct officers,  and  hold  the  election  in  the  county.     It  was 
held  that  the  officer  so  appointed  was  not  an  officer  de  facto, 
but  a  mere  usurper,  and  the  election  illegal. 

§  364.  American  judicial   doctrine.— The   practically 
Uniform  trend  of  judicial  decisions  in  the  United  States, 


«<1  Bart.  El.  Cm.  20<. 
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as  already  intimated,  has  always  sanctioned  the  doctrine,  that 
elections  held  or  conducted  by  de  facto  officers,  are  valid. 
Accordingly,  statutory  provisions  regulating  and  controlling 
election  proceedings,  and  the  appointment  and  qualificati<Hi 
of  election  officers,  are  construed  as  merely  directory,  unless 
it  clearly  appears  by  the  language  used  that  they  were  in- 
tended to  be  mandatory,  or  th»*  a  disregard  of  them  would 
affect  the  votes,  or  the  result  of  the  election.  "Elections," 
says  one  of  the  Courts,  "are  the  ultimate  expression  of  the 
sovereign  will.  When  fairly  expressed,  that  is,  free  from 
taint  of  fraud  or  charge  of  improper  conduct,  it  becomes  the 
duty  of  courts  to  sustain  them  where  it  can  be  done  by  a 
liberal  construction  of  the  laws  relating  to  elections,  rather 
than  defeat  them  by  requiring  a  rigid  conformity  to  law."  ♦* 
It  is  also  pointed  out,  that  it  would  be  impracticable  to  require 
each  citizen  to  investigate  and  judge  at  his  peril  who  are  and 
who  are  not  in  strictness  of  law  officers,  or  whether  they  have 
complied  with  the  directions  of  the  statute  regulating  their 
conduct;  especially  on  the  day  of  election,  when  the  time 
afforded  is  not  a  tithe  of  what  is  necessary  for  investiga^ 
tion  and  redress.*'  Therefore,  whenever  practical  to  ascer^ 
tain  how  many  legal  votes  have  been  cast,  at  the  proper  time 
and  place,  there  is  no  rightful  power  to  rejeei  them,  although 
they  may  have  been  received  by  an  officer  de  facto,  and  not 
de  jure.** 

§  365.  Same  subject— Irregular  appointment  of  elec- 
tion officers. —  In  accordance  with  the  foregoing  principles, 
election  returns  should  not  be  rejected  or  an  election  avoided 


'J? 


««Ex  p.  White  (1804),  33  Tex. 
Cr.  R.  S04,  28  S.  W.  642.  Also 
Peard  vb  SUte  (1802),  34  Neb. 
372,  51  N.  W.  828. 

«tPeople    vs   Cook    (1852).    14 
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iory  irreguUrJtjr  in  the  .ppointment  of  the  officer,  of 

.utB  accrued  therefrom,  either  by  the  reception  of  ille«l 
votes  or  the  rejection  of  legal  vote.,  or  that  either  of  Se 
candidate,  loat  or  gained  vote,  thereby."    Thu..  where  elec- 
tion inspector,  are  appointed  by  .  coroner,  without  the  con- 
currence of  three  ju.tice.  of  the  peace,  a.  required  by  J 
-uch  .regularity  will  not  avoid  the  election."    So,  where  an 
Act  provide,  that  election  in.pector.  .hall  be  appointed  at  or 
dunng  a  certain  time,  their  appointment  before  or  after  the 
-pwiified  time  will  not  render  the  election  illegal" 

So  the  fact  that  election  commissioner.,  within  five  day. 
^fore  the  election  appointed  two  Democrat,  to  act  a.  officer, 
of  the  election  miieu  of  two  other  Democrat,  who  declined 
to  act,  without  givmg  notice  to  the  RepubUom  member  of 
the  election  board,  wa.  held  not  .ufficient  to  invalidate  the 
e^^ion."    So  where  one  of  three  qualified  elector., Tp^i^ 

not  attend  and  the  vacancy  wa.  fiUed  by  the  appointment 
rf  another  qualified  elector  in  hi.  .tead  by  the^aining 
two  appointee.,  it  was  held  that  such  appointment,  if  i.! 
«gular,  did  not  affect  the  validity  of  the  .lection,  provided 
the  result  wa.  not  thereby  changed."     So  an  ele;tL  heW 


"Keller  vt  Cluipman  (1868),  34 
C«I.    635;    Hankey    vs    Bowman 
(IMl).  82  Minn.  328,  84  N.  W. 
1002;  People  vt  Cook  (1853),  8  N. 
Y.  67,  59  Am.  Dec.  451,  affirming 
14  Barb.  250;   Pickett  v.  Ru.«ell 
(1900),  42  Fla.   116,  28  8o.  764; 
Varney  v«  Justice  (1888),  86  Ky 
fi96,  6  S.  W.  457;  Conway  y,  Bd.' 
of    Aldermen    (1869),    2    Brewat. 
<P*.)    134. 

"McCraw  r»  Harralaon  (1867), 
4  Coldw.  (Tenn.)  34;  quoted  and 


Approved  in  Cook  v»  State  (1891) 
90  Tenn.  407,  16  8.  W.  471. 

"People  vs  Board  of  Police 
(1887),  46  Hun  (N.  Y.)  296;  Peo- 
pie  V8  Police  Com're  of  New  York 
(1870),  57  How.  Pr.  (N.  Y.)  445- 
Marion  va  Territory  (1893).  1 
Okla.  210,  32  P.  116. 

••Motley  T*  Wilson    (1904),  28 
Ky.  Uw  R.  1011,  82  S.  W.  1023. 

•iPeople   T8   Lodi   High   School 
»i».    (1899),   124  Cal.  6M,  57  P 
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by  conuniMioners  appointed  by  the  legislature,  ia  valid, 
though  the  appointment  is  unconstitutional."  So  where 
the  law  requires  election  officers  to  be  chosen  by  the  voters, 
the  election  will  not  be  annulled  because  of  their  appointment 
by  an  unauthorized  body."' 

So  it  has  been  held  that  where  the  regularly  appointed 
election  officers  fail  to  appear  at  a  precinct,  and  other  per- 
sons  present  take  their  place  without  having  been  properly 
selected,  such  persons  will  be  considered  officers  de  facto  in 
regard  to  the  receiving  and  counting  of  votes.'*  But  an 
election  will  not  be  upheld,  where  th«  officers  holding  it  have 
no  color  of  authority  whatever,  either  by  appointment,  ac- 
quiescence, or  otherwise,  and  are  mere  usurpers  to  the  knowl- 
edge of  those  tendering  their  votes." 

The  only  case  we  have  discovered  in  conflict  with  the  fore- 
going authorities,  is  Phillip,  v»  Corbin'*  where  the  Court 
apparently  shared  the  views  entertained  in  the  Congressional 
cases  of  Benneti  vt  Chapman,"  and  of  Sheaf e  v»  TiUmav  " 
already  adverted  to,"  and  refused  to  recognize  the  validity 
of  an  election  held  by  officers  appointed  by  an  unauthorized 
body.  A  special  election  had  taken  place  to  determine  wheth- 
er the  town  of  Colfax  should  be  dissolved  and  the  territory 


««Pr»tt  v«  Breckinridge  (1901), 
112  Ky.  1,  65  S.  W.  136,  23  Ky. 
Law  R.  1356  J  Id.,  112  Ky.  1.  66  S. 
W.  405,  23  Ky.  Law  R.  1868. 

»Sprague  vi  Norway  (1866),  31 
Cal.  173;  Trustees  Common  School 
Dii.  No.  88  va  Garvey  (1882),  80 
Ky.  159. 

"Choisfcdr  VI  York  (1904),  211 
111.  66,  71  N.  E.  940;  Thompson  vs 
Ewing  (1862),  1  Brewst.  (Pa.)  67, 
6  Phjia.  102,  19  Leg.  Int.  348;  Tul- 
loi  vs  Lane  (1893),  45  La.  Ann. 
333,  12  So.  508. 


"VanAmringe  vs  Taylor(1891), 
108  N.  C.  106, 12  S.  E.  1005,  23  Am. 
St.  R.  51,  12  L.R.A.  202;  Lower 
Terrebonne  R.  k  M.  Co.  vs  Police 
Jury  (1906),  115  La.  1019,  40  So. 
443. 

'•(1896),  8  Col.  App.  346,  46  P. 
224. 

»n  Bart.  204. 
««2  Bart.  907. 
**See  sec.  363. 
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before  hta  .ill  »..  k.  .^^  ^^.^.i^  ^n'r*  "" 

•  postmaster.**  ^'  ""^  "»«  other 

^  Again,  an  election  will  „ot  generally  be  invalidated  h, 
son  of  some  of  th*  «.««,i;j  *  .  'n^aiiaated  by  rea- 

the  candidates  acting  as  election  officers," 


"See  contra,  Pidellty  T.  ft  S 
V«.  Co.  V*  Morg,nfleId  (1895),  ge' 
Ky.  M3  29  8.  W,  442,  .„<,  „ther 
M«e«  above  quoted. 

"Qninn  y,  Markoe  (1887),  37 
Minn.  439,  35  N.  W.  263.    See  Lee 

V,  Stat.  (1873).  49  Ala.  43,  when, 
an  election  intpector  acted  after  he 

had  o,t  hi.  right  to  act  by  re.«,n 
0/  hi.  absence  at  the  opening  of 
the  poll,  and  the  appointment  of 
another  one. 

"Bell  V.  Faulkner    (1892),  84 
Tex.  187,  19  S.  W.  480. 

"Collin.  V.  Huff  (1879),  63  G«. 


207:  Slate  y.  Blue  Ridge   (igoi) 
113  Ga.  646,  38  8.  E.  97?; 

"Swep.ton  V.  Barton  (1882)  30 
^rk.  649      See  al«.  McCarthvS 

«3.  In  re  Dauphin  County  Elec- 

s^S'r'' "'"•■»«•« 

M*'^*°P'"'  ^»  Ave^r   (1894),   102 
Mich.  672,  61  N.  W.  4,  Taylor  vs 

34  Neb.  386,  61  N.  W.  074. 
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thou<^.  according  to  «,„«  .nthoritie.,  thi.  .een,,  to  be  .0 

Contrary,  however,  to  the  prevailing  ruling,   it  wa«  h«M 
under  a  l.w  p„.viding  that  "no  election  ,h.llt  dfe".!^ 

»o.ct,WMi„.di<L^.  '         '  "''**'°  ""«  "°*  '"•'•«•"' 

I  367.  Sune  •ubject-Omi.rion  to  take  Mth.-Where 
no  fraud  ,.  proven,  „d  the  election  .ppe.„  to  h-v-Tl 

election.         The  inspector.,"  s.y,  the  Supreme  Court  of 


••Ftople  y«  McManiM  ( 1881 )  84 
Barb.  (N.  Y.)  820,  F.rri.r  rs  Du- 
«*"  (IM8),  48  N.  J.  I^  813,  7  A. 
881;  Wilcox  VI  Magruder  (1880) 

1  Ohio  Dec.  380.  7  Wett  Uw  J.' 
808. 

"Sweptton  TS  Barton  (1882), 
30  Ark.  840;  In  re  Boileau  (1848) 

2  Pars.  Eq.  Ca«.  (P«.)  803. 
••Walker   va  Sandford    (1887) 

78  Oa.  108,  1  8.  E.  424. 

••People  va  Cook  (1853).  f>  N. 
Y-  67,  60  Am.  Dec.  641,  a(f  -  lino 
14  Barb.  260;  People  v.  Schermer- 
horn  (1865),  10  Barb.  (X.  Y) 
MO;  Taylor  va  Taylor  (1865).  10 
Minn  107;  Qu|„n  „  Markoe 
(1887),  37  Minn.  430,  38  N.  W. 
283;  Lehlbach  va  Haynea  (1801), 
M  N.  J.  L.  77,  23  A.  422;  Smith  v. 
Howell  (1897),  80  Jf.  j.  L  384  38 
A.    180;     Whipley    va    McKune 


(1M8),   12  Cal.   382:    Pwple  „ 
Pwwett  (1809),  124  Cal.  7.  58  P 
810;  Joiwy  T,  speer  (1800).  107* 
Oa.  828,  33  8.  E.  718;  Heyf,^n  v. 
Mahoney  (1800),  0  Mont.  407    24 

P-83,18Am.8t.R.767,  Welliv. 
Taylor   (1884),  6  Mont.  202,  3  p 
266;   Wheelock'a  Caae    (1876).  82 
P*-  St.  207;  In  re  Boileau  (1846) 
2  Par..  Eq.  Caa.  (Pa.)  503;  Barnes* 
v^    Supervisors    (1876),   61    Miss. 
305;   Stinson  vs  Sweeney    (1883) 
17Nev.  300.30P.  007;  Round,  vs 
Smart  (1880),  71  Me.  380;  People 
vs   Hilliard    (1862),   20   If.   413. 
Dishon  vs  Smith  (1850),  10  Iowa, 
212;  SUto  vs  Baker  Countv(18S6) 
22    Fla.    20;    I„    re   Krickbaum's' 
Contested  Election  (Pa.  in08),  70 
A.  852;  Hunnicutt  va  Rtat«(18.«n) 
75  Tex.  233,  12  S.  W.  100;  Tanner 
va  Oeen  (1800),  108  Ga.  05,  33  S. 


•   ^ 


^m 


'*3 
f 


606 


TUC  01  WACrtV  DOCTXINI. 


[I-/ 


Flond.,  ".M  public  agentt  .uthoriwrf  to  oondnet  the  elec- 
tion end  to  certify  the  re.ult     Like  otber  offleial  penon., 
having  acted  in  a  public  official  capacity,  they  occupy  the 
poiition  of  oiBcen  de  facto  even  though  they  failed  to  retun 
the  oath  duly  uken.""     So  irregularitie.  in  the  manner 
of  taking,  adminittering,  or  evidencing  the  oath  will  not  af- 
feet  the  election.     Thu.,  the  Utle  of  an  inapector  or  clerk 
cwnot  be  collaterally  challenge!  in  election  proceedinga,  on 
^ground  that  he  waa  awom  upon  a  book  other  than  the 
Holy  EvangeliiU  aa  on  Watta'  Pialms  and  Hymn*"     So 
the  fact  that  the  oiicer  who  adminiatered  the  oath,  to  .\, 
judges  and  derka  of  election  neglected  to  put  hU  Utle  to  the 
•^reral  jurata  will  not  be  allowed  to  operate  to  diafranchiae 
the  Totera  in  the  precinct  in  which  such  judges  and  clerks 
•cted."    Likewise  with  other  irregularities  in  regard  to  the 
jurat,  where  such  irregulariUea  are  the  result  of  innocent 
mistake,  and  do  not  produce  any  effect  on  the  election," 

The  omission  to  Uke  an  oath,  however,  as  pointed  out  in 
•ome  Congressional  cases,  is  a}waya  regarded  with  suspicion, 
unless  it  is  shown  to  be  clearly  due  to  ignorance  or  iuadvei^ 
tence.  There  i.  no  doubt,  therefore,  that  where  election 
officers  have  failed  in  that  respect,  the  courts  will  jealously 
scrutiniM  their  conduct  and  proceedings,  and  if  it  should 
appear  that  the  result  of  the  election  has  been  in  the  least 
affected  or  prejudiced  by  such  failure  the  election  will  be 
annulled. 


B.  838;  Sander*  r»  Lkdn  (1807), 
142  Mo.  25S,  43  8.  W.  653;  Mont- 
goDMiy  vs  Chelf  (1004),  118  Ky. 
7M,  82  8.  W.  388. 

"SUte  v«  Bd.  of  County  C»n- 
vassera   (1878),  17  Fla.  9. 

»>Roundt  TS  Smart  (1880),  71 
Me.  380. 


TiPeople  va  Rilliard  (18(J2),  29 
111.  413. 

T'Behrenameyer  n  Kriet«(  1891 ), 
13«  111.  891,  26  N.  E.  704;  Acker- 
man  y»  Haenek  (1893),  147  III. 
814,  35  N.  E.  381;  State  vi  Bd. 
of  County  CanvaMera  (1878).  17 
Fla.  «. 
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§  308.  Same  lubjtct— -Election  officcra  acting  in  in- 
suiBcient  number  or  joined  by  improper  penont.— 
Where  the  proper  number  of  election  oiBeen  do  not  act  at 
an  election,  or  where  they  are  joined  and  aided  in  the  per- 
formance of  their  duties  by  unauthorized  penous,  such  ir- 
ra^larities  are  not  deemed  by  the  courts  of  any  conaequenoe, 
unless  it  can  be  shown  that  the  result  of  the  election  has  been 
affected.  Thus,  where  the  sUtute  required  three  inspectors, 
and  only  two  acted,  the  election  was  not  thereby  avoided, 
the  sututory  provision  being  construed  as  directory  merely.'* 
So  it  was  held  where  there  were  only  four  judges  of  election, 
and  the  law  required  »ix."  Likewise,  where  the  statute  re- 
quired the  presiding  officer  of  a  precinct  to  select  three  judges 
and  four  clerks,  and  he  selected  only  three  judges  and  two 
clerks.'"  So  where  the  commissioners  of  election  appointed 
two  additional  ballot  clerks  contrary  to  law,  through  an  in- 
nocent mistake,  the  election  was  not  avoided.''  So  an  elec- 
tion was  held  valid  althouf^  four  inspectors  acted  during 
part  of  the  time,  three  only  being  required,'*  the  fourth  being 
unauthorized  to  act.  So  the  fact  that  a  person  acts  as  a 
member  of  the  election  board  without  being  legally  appointed 
and  sworn,'*  or  that  an  unauthorized  person  is  allowed  to 
assist  in  counting  the  votes,  will  not  vitiate  the  election.** 
Nor  will  an  election  be  affected  by  the  fact  that  a  person 


t4State  Ti  Stampf  (1867),  21 
Wit.  S79.  Also  Qilleland  v«  Schuy- 
ler (1872),  9  Kan.  660;  State  va 
Townaend  (1837),  1  McMui.  (8. 
C.)  498. 

T'Sandera  va  Lacka  (1897),  142 
Mo.  2S5,  43  S.  W.  693. 

'•Chapman  Ta  SUte  (1897),  37 
Tex.  Crim.  R.  167,  39  8.  W.  113. 
Alao  Fragley  ra  Phelan  (1899), 
126  Cal.  383,  68  P.  923. 


TTDial  va  Hollandaworth(I894), 
39  W.  Va.  1,  19  8.  E.  667. 

'•People  va  Cook  (1862),  14 
Barb.  (N.  Y.)  269. 

'•Lehlbach  va  Haynea  (1891), 
64  N.  J.  L.  77,  23  A.  422. 

••Sprague  va  Norway  (1866),  31 
Cal.  173;  RoberU  va  Calvert 
(1887).  98  N.  C.  680,  :  S.  E.  127. 
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acts  at  the  poll,  during  the  temporary  absence  of  the  lawful 
clerk,  without  being  8wom.*> 

In  those  cases,  however,  slight  proof  of  fraud,  or  proof 
of  even  opportunity  to  change  the  baUots,  will  suffice  to  give 
rise  to  the  presumption  that  the  election  has  been  illegally 
conducted.     "While  ordinarily,"  says  the  Court  in  Dial  vs 
Hollandsworth^^  "such  misconduct  unexplained  raises  gra^e 
suspicions,  and  would  require  but  a  small  amount  of  addi- 
tional evidence  to  destroy  the  presumption  of  fairness  and 
sustain  the  charge  of  corruption,  yet  in  this  case  the  officers 
of  the  election  have  given  a  reasonable,  although  not  a  legal 
excuse  for  their  conduct,  and  the  contestant  has  failed  t^ 
produce  any  evidence  of  unfairness  tending  to  sustain  the 
fraudulent  practices  alleged  in  the  notice  of  contest    So  far 
as  anything  in  the  evidence  is  contained,  it  tends  to  show 
that  there  was  a  free  ballot  and  a  fair  count  a.  to  every 
vote  cast  at  this  precinct" 


•'In  re  Boileau  (ISM),  2  Vtn. 
Eq.  Cm.  (Pa.)  SOS;  Brightly  Elee. 
CU.86& 


"(18M),  38  W.  Va.  1,  19  8.  B. 
W7. 
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§  369.  Affidavits  and  depositions  taken  before  de  fac- 
to Officers.  vaUd—  The  validity  of  affidavits  and  depositions 
cannot  be  assailed  on  the  ground  of  their  having  been  sworn 
or  taken  before  persons  who  were  merely  de  facto  officers. 
Thus,  where  it  was  claimed  that  a  chattel  mortgage  had  not 
been  properly  renewed,  and  was  therefore  void  as  against 
execution  creditors,  because  the  renewal  affidavit  had  been 
taken  before  a  deputy  city  clerk,  whose  appointment  was  ap- 
parently irregular,  the  Court  held  that  such  objection  could 
not  prevail,  inasmuch  as  the  record  showed  that  at  the  time 
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the  a£Sdavit  was  made,  the  deputy  clerk  was,  and  for  a  long 
time  before  had  been,  openly  and  without  objection  perform- 
ing the  duties  of  his  office ;  he  was  therefore  an  officer  de  fac- 
to, and  his  title  could  not  be  questioned  ooUaterally.'  So,  an 
affidavit  taken  before  a  commissioner  of  deeds  de  facto  for  a 
city,  who  is  exercising  such  office  under  color  of  an  appoint- 
ment, may  be  used  in  a  suit  between  other  persons ;  and  the 
Court  will  not  inquire  collaterally  into  the  legality  of  the 
officer's  appointment.'  Again,  in  an  action  upon  a  promis- 
sory note,  an  affidavit  made  before  a  commissioner  de  fncto, 
as  to  the  amount  dpe  thereon,  cannot  be  objected  to."  Like- 
wise, depositions  cannot  be  suppressed  or  invalidated  on  the 
ground  that  they  were  not  taken  before  a  competent  officer, 
where  it  appears  that  they  were  taken  before  a  notary  public 
whose  appointment  was  regular  and  valid,  but  who  had  failed 
to  file  a  bond  as  required  by  law.*  So  in  England,  although 
before  7  &  8  Will.  Ill,  c.  27,  s.  21,  and  1  Ann,  c.  8,  s.  5,  a 
commission  issuing  out  of  a  court  of  equity  for  the  examina- 
tion of  witnesses,  was  determined  ipso  facto  by  the  demise  of 
the  King,  yet  the  depositions  taken  under  it  without  notice 
of  such  demise,  were  valid." 

§  370.  Perjury  cannot  be  committed  at  common  law 
before  a  de  facto  tribunaL— A  singular  anomaly  exists  at 
common  law  with  reference  to  proceedings  before  de  facto 
tribunals.  While  on  the  -\e  hand,  the  convictions,  judg- 
ments, decrees,  and  other  judicial  acts  of  de  facto  courts  are 
recognized  as  valid  and  binding,  yet  persons  may  corruptly 


iTower  va  Welker  (1892),  93 
Mich.  332,  63  N.  W.  527. 

iParker  v*  Baker  (1840),  8 
Paige  (K.  Y.)  428. 

sKaufnum  vt  Stone  (1869),  2S 
Ark.  336. 


«Keeney  vs  Leas  (1863),  14 
Iowa,  464.  See  also  Pack  ▼•  Unit- 
ed SUtea  (1906),  41  a.  CI.  414. 

•Crew  ve  Vernon  (1628),  Cro. 
Car.  97,  79  Eng.  R.  686. 
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and  intentionally  deceive  and  mislead  such  courts  by  giving 
false  testimony  before  them,  without  thereby  becoming  liable 
to  punishment  for  perjury.  In  a  prosecution  of  this  kind, 
the  defendant  is  allowed  to  challenge  the  authority  of  the 
judge  before  whom  the  oath  was  taken,  and  if  he  can  show 
that  such  judge  was  merely  an  ofiBcer  de  facto  by  reason  of  ir- 
regular appointment,  or  defective  qualification,  he  is  en- 
tiUed  to  be  discharged.  In  the  language  of  the  law,  the  false 
swearing  must  have  been  before  a  "competent  tribunal,"  by 
which  is  meant  a  tribunal  not  only  having  jurisdiction  of  the 
person  and  of  the  subject-matter,  but  also  presided  over  by  an 
officer  legally  appointed  and  duly  qualified  to  act 

Such  doctrine  obviously  has  its  foundation  neither  in  rea- 
son nor  in  justice.  Nay,  it  is  manifestly  against  public 
policy,  the  efficient  administration  of  justice,  and  the  most 
sacred  rights  of  individuals.  Why  should  legal  protection 
against  deceit  be  denied  to  tribunals  whose  judgments  are 
recognized  as  valid  and  binding  in  all  cases,  even  where  the 
life  or  liberty  of  the  citizen  is  at  stake  ?  Such  rule  evidently 
owes  its  origin  to  a  misapprehension  of  the  true  prin- 
ciples underlying  the  de  facto  doctrine.  There  is  no  reason 
why  the  term  "competent  tribunal"  should  not  mean  any 
tribunal  recognized  by  law,  whether  the  same  be  de  jure  or 
de  facto  only.  Nevertheless,  though  this  state  of  the  law  has 
been  the  subject  of  much  adverse  criticism,  the  same  is  still 
permitted  to  continue  in  full  force  in  several  jurisdictions. 

§  371.  English  doctrine  still  as  at  common  law.— 
This  is  the  case  in  England  where  the  principles  of  the  com- 
mon law  are  still  adhered  to.  Bacon  lays  down  this  doctrine, 
as  follows :  "The  oath  ought  to  be  taken  before  persons  law- 
fully authoriaed  to  administer  it;  for  if  it  be  taken  before 
persons  acting  merely  in  a  private  capacity,  or  before  persons 
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pretending  to  a  legal  authority  of  administering  such  ^ath, 
but  having  in  truth  no  such  authority,  it  is  not  punishable  as 
perjury."  '■ 

Likewise,  Hawkins  says :  "It  seenieth  clear,  that  no  oath 
whatsoever  taken  before  those  who  take  upon  them  to  admin- 
ister justice  of  an  authority  seemingly  colorable,  but  in  truth 
unwarranted  and  merely  void,  can  ever  amount  to  perjury 
in  the  eye  of  the  law.  .  .  .  And  from  the  same  ground  it 
seemeth  also  clearly  to  follow,  that  no  false  oath  in  an  affi- 
davit made  before  persons  falsely  pretending  to  be  authorized 
by  a  court  of  justice  to  take  affidavits  in  relation  to  matters 
depending  before  such  courts,  can  properly  be  called  perjury, 
because  no  affidavit  is  any  way  regarded,  unless  it  be  made 
before  persons  legally  intrusted  with  a  power  to  take  it."  • 

The  leading  case  upon  this  subject  is  apparently  R.  V8 
VereUtJ'  There  an  indictment  was  found  for  perjury  com- 
mitted before  one  acting  as  surrogate  in  the  ecclesiastical 
court,  in  making  oath  to  an  answer  in  a  cause  there  pending 
for  a  divorce.  The  surrogate  having  acted  in  that  capacity, 
it  was  held  that  it  was  prima  facie  evidence  of  his  appoint- 
ment, and  that  he  had  authority  to  administer  the  oath.  It 
appeared,  however,  from  the  registrar's  book,  containing  the 
appointment,  that  it  was  irregularly  made,  for  the  reason  that 
instead  of  being  authenticated  in  the  usual  manner,  no  no- 
tary public,  nor  his  deputy,  nor  the  registrar,  had  been  pres- 
ent at  the  time  for  the  purpose  of  authenticating  the  act,  ac- 
cording to  the  rule  of  the  ancient  common  law;  and  it  was 
claimed  that  the  appointment  was  a  nullity.  The  counsel  for 
the  prosecution  contended  that  the  officer  appointed  having 
acted  as  surrogate  for  twenty  years  without  his  authority 


••Bae.  Abr.  Perjury  (A). 

«1  Hawk.  P.  C,  c.  27,  s.  4;  «ee, 
alto.  Archb.  Cr.  PI.  (23rd  Ed.) 
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being  questioned  in  the  ecclesiastical  court,  a  judge  and  jury 
at  Nisi  Prius  ought  not  to  inquire  into  the  manner  of  his  ap- 
pointment ;  that  if  they  did,  they  might  still  presume  a  no- 
tary was  present,  although  a  blank  was  left  for  the  name  in 
the  entry ;  that  the  entry  was  not  the  appointment,  but  only 
the  evidence  of  it ;  that  the  appointment  might  be  regular  al- 
though the  entry  was  deficient;  and  that  even  if  no  notary 
was  present,  it  did  not  follow  that  the  appointment  was  a 
nullity,  although  the  judge  might  be  liable  to  suspension. 
But  Lord  Ellenborough  held,  that  he  could  not  shut  out  evi- 
dence that  Dr.  Parsons,  who  acted  as  surrogate,  was  not  duly 
appointed,  however  long  he  might  have  acted  in  that  capacity, 
and  that  the  presumption  arising  from  his  acting  could  only 
stand  till  the  contrary  was  proven ;  and,  after  reviewing  the 
facts,  he  decided  that  the  allegation  that  Dr.  Parsons  had 
authority  to  administer  the  oath  was  negatived;  and  the 
defendant  was  acquitted.  This  case  has  been  quoted  with  ap- 
proval and  followed  in  numerous  other  cases,  both  in  the 
English  and  American  courts. 

In  1878,  an  Imperial  Commission  was  appointed  in  Eng^ 
land,  to  examine  the  criminal  law  and  report  upon  changes 
that  should  seem  to  them  necessary  and  desirable.  Among 
other  things,  the  commissioners  recommended  that  a  change 
be  made  in  the  law  in  regard  to  perjury,  3o  as  to  render  amen- 
able to  justice  persons  falsely  swearing  before  a  de  facto 
Judge  or  tribunal,  but,  so  far  as  we  are  aware,  their  sugges- 
tion has  not  yet  received  the  formal  recognition  of  Parlia- 
ment. 


§  372.  Exception  to  the  English  rule.— The  English 
courts,  however,  before  there  was  any  statutory  law  on  the 
subject,  recognized  an  exception  to  the  general  rule  that  per- 
jury could  not  be  founded  upon  an  oath  administered  by  a 
De  Facto — 33. 
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de  facto  ofScer.     This  was  in  the  case  of  false  oaths  taken 
before  persons  authorized  by  commission  to  take  the  same, 
and  who  acted  by  virtue  of  such  commission  after  the  demise 
of  the  Crown,  but  before  the  same  was  known  to  them.    "It 
hath  been  adjudged,"  says  Hawkins,  '"that  a  false  oath  taken 
L)ef'jre  persons,  who,  having  been  commistioned  to  examine 
witnesses,  happen  to  proceed  after  the  demise  of  the  King 
who  gave  them  their  commission,  and  befoie  notice  thereof, 
may  be  punished  as  perjury;  for  it  would  lie  of  the  most  ill 
consequence  to  make  such  proceedings  void;  and  therefore, 
though  all  such  commissions  be  in  strictness  legally  deter- 
mined by  the  demise  of  the  King  who  gave  them,  without 
any  notice ;  yet  for  the  necessity  of  the  case,  whatever  is  done 
under  them  before  such  notico,  must  be  held  to  stand  good ; 
for  otherwise  the  most  innocent  and  most  deserving  subjects 
would  be  unavoidably  exposed  to  numberless  prosecutions 
for  doing  their  duties,  without  any  color  of  a  fault."  ■ 

Whether  the  same  principles  would  be  deemed  to  apply,  un- 
der like  circumstances,  to  all  officers  empowered  to  administer 
oaths,  has  apparently  never  been  decided,  but  there  appears  to 
be  no  reason  to  be  urged  against  such  application. 

It  is  to  be  noted,  however,  that  since  the  passing  of  certain 
statutes,'  commissions  under  the  Crown  in  regard  to  various 
offices,  are  Hot  determined  by  its  demise,  b:  t  are  continued  for 
six  months  thereafter.  And  as  to  judges,  smce  1  Geo.  Ill,  c. 
23,  their  official  tenure  is  not  affected  by  the  death  of  the 
sovereign.*** 

§  373.  Evidence  of  official  reputation  sufficient,  un- 
1«M  rebutted. — ^Again,  though  at  common  law  a  defendant 
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is  allowed  to  impeach  the  title  of  the  officer  before  whom  he 
swore  falsely,  yet  it  is  evident  from  the  case  of  R.  va  Vm- 
cW,"  that  it  is  not  incumbent  on  the  part  of  the  prosecution 
to  adduce  more  than  evidence  of  official  reputation,  where 
no  attempt  is  made  to  rebut  that  evidence.  "I  think,"  says 
Lord  EUenborough,  in  that  case,  "the  fact  of  Dr.  Parsons 
having  acted  as  surrogate,  is  sufficient  prima  facie  evidence 
that  he  was  duly  appointed  and  had  competent  authority  to 
administer  the  oath.  I  cannot  for  this  purpose  make  any  dis- 
tinction between  the  ecclesiastical  courts  and  other  jurisdic- 
tions. It  is  a  general  presumption  of  law  that  a  person  acting 
in  a  public  capacity  is  duly  authorized  so  to  do."  The  de- 
fendant therefore,  in  that  case,  would  have  been  convicted  on 
such  presumption,  had  it  not  been  rebutted.  Following  this 
rule,  the  Court  of  Criminal  Appeal,  in  a  prosecutiou  for  per- 
jury, held  that  the  fact  that  one  acted  as  deputy  judge  of 
a  County  Court,  was  sufficient  prima  facie  evidence  of  his 
appointment  as  such."  The  same  principle  was  upheld 
where  the  evidence  showed  that  the  commissioner  before 
whom  the  affidavit  was  sworn  had  never  seen  his  commission, 
but  had  acted  as  such  commissioner  during  the  last  ten 
years." 

§  374.  Doctrine  in  Canada.— The  English  doctrine  pre- 
vailed in  Canada  until  the  passing  of  the  Criminal  Code, 
1892."  By  art  145  of  that  Code,  it  is  now  provided,  among 
other  things,  that  every  proceeding  is  judicial  "within  the 
meaning  of  this  section"  which  is  held  "before  any  legal  tri- 
bunal by  which  any  legal  right  or  liability  can  be  established, 
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or  before  any  person  acting  as  a  court,  justit-e  or  tribunal, 
having  power  to  hold  such  judicial  proceeding,  whether  duly 
eonatituted  or  not,  and  whether  the  proceeding  was  duly  in- 
stituted or  not  before  such  court  or  person  so  as  to  authorize 
it  or  him  to  hold  the  proceeding,  and  although  such  proceed- 
ing was  held  in  a  wrong  place  or  was  otherwise  invalid." 

A  rather  singular  interpretation,  considering  its  far-reach- 
ing effect,  was  given  to  the  above  clause  in  a  case  which  arose 
in  the  Province  of  Quebec,  in  1902."  There  the  appellant, 
Drew,  charged  one  Rowe  with  having  conunitted  a  trespass 
by  forcible  entry  on'  his  land  situate  in  the  County  of  Hunt- 
ingdon, in  the  District  of  Beauhamois.  The  charge  was  laid 
imder  Art.  5551  of  the  Revised  Statutes  of  Quebec,  which 
restricts  the  hearing  of  such  cases  to  a  magistrate  residing  in 
the  county  where  the  offence  was  committed.  The  caae  was 
tried  before  the  Recorder  of  Valleyfield,  who  was  ex  officio 
a  justice  of  the  peace  in  and  for  the  whole  district  of  Beau- 
hamois, but  did  not  reside  in  the  County  of  Huntingdon, 
where  the  offence  was  charged  to  have  been  committed,  and 
was,  therefore,  without  jurisdiction  of  the  subject-matter  of 
the  complaint  in  consequence  of  the  provisions  of  the  Quebec 
Statutes  above  referred  to.  Drew,  however,  gave  false  tes- 
timony before  the  magistrate,  and  being  convicted  therefor 
in  the  proper  Criminal  Court,  of  prejury,  the  question  was 
reserved  whether  the  objection  to  the  competency  of  the  Re- 
corder to  sit  in  the  case  of  trespass  prevented  the  commission 
of  the  legal  offence  of  perjury. 

The  reserved  case  was  first  heard  by  the  Court  of  King's 
Bench,  Appeal  Side,  at  Montreal,  and  by  three  of  the  five 
judges,  the  conviction  was  upheld.     Then  an  appeal  was 
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taken  to  the  Supreme  Court  of  Canada,  where  the  decision 
of  the  Court  of  King's  Bench  was  aflSnned,  but  again,  only 
by  a  majority,  this  time  there  being  four  judges  against  two. 

§  375.  Observatioiu  on  case  of  Drew  vs  The  King.— 

Although  the  above  case  settles  the  law  in  Canada,  so  long 
at  least  as  the  Supreme  Court  rests  satisfied  with  its  own 
judgment,  nevertheless  we  submit,  with  much  deference,  that 
the  soundness  of  the  conclusions  arrived  at  by  the  majority  of 
the  judges  in  the  two  Courts  admits  of  legitimate  doubt.  Art. 
146  of  the  Canadian  Criminal  Code,  part  of  which  is  quoted 
in  the  preceding  section,  was  copied  practically  verbatim 
from  the  English  draft  code  prepared  by  the  Royal  Commis- 
sioners appointed  in  England,  in  1878,  to  report  upon  the 
criminal  law.  "In  framing  the  above  section,"  say  the  com- 
missioners, "we  have  proceeded  on  the  principle  that  the 
guilt  and  danger  of  perjury  consist  in  attempting  by  false- 
hood to  mislead  a  tribunal  de  facto  exercising  judicial  func- 
tions." 

The  majority,  both  in  the  King's  Bench  and  in  the  Su- 
preme Court,  were  seemingly  misled  by  the  words  "tribunal 
de  facto  exercising  judicial  functions,"  to  which  they  re- 
ferred to  in  construing  that  section  of  the  code.  They  as- 
cribed to  the  words  "de  facto"  a  literal  and  untechnical 
meaning,  obviously  disregarding  its  legal  signification  which 
is  far  less  comprehensive.  Thus,  Hall,  J.,  who  delivered  the 
judgment  of  the  court  of  King's  Bench,  said :  "It  seems  to  a 
majority  of  this  Court  that  the  intention  of  that  commission 
as  expressed  in  their  report  and  the  natural  interpretation  of 
the  definition  they  recommended  and  our  Parliament  adopted 
are  these:  that  any  false  statement  made  under  oath  by  a 
witness  in  the  presf>nce  of  justice  is  perjury ;  it  is  a  violation 
of  the  solemnity  surrounding  a  l^al  tribunal ;  it  is  an  attempt 
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to  mislead  justice  .  .  ."  Likewise,  Armour,  J.,  deliver- 
ing  the  opinion  of  the  Supreme  Court,  after  quoting  from 
the  report  of  the  commissioners,  concludes  that  "the  Recorder 
was,  in  hearing  the  said  charge,  a  tribunal  de  facto  exercising 
judicial  functions." 

Our  reasons  for  doubting  the  soundness  of  these  conclu- 
sions of  the  majo'ity,  are  based  upon  (1)  the  language  of  the 
commissioners,  (2)  the  language  of  the  Code,  and  (8)  a 
consideration  of  the  status  of  the  Recorder,  under  the  oir 
cumstances. 


§  376.  Same   subject  —  Language   of  the  commis- 
sioners.— Admitting  that  the  term  "de  facto,"  as  used  by 
the  commissioners,  might  be  misleading  to  persons  unskilled 
in  the  law,  it  is  difScult  to  conceive  that  such  could  be  its 
effect  upon  Judges  and  jurists,  acquainted  with  the  de  facto 
doctrine.  "A  tribunal  de  facto  exercising  judicial  functions," 
is  undoubtedly  intended  to  designate  a  de  facto  court  lawfully 
entitled  to  that  appellation,  and  not  any  pretended  court, 
whether  self-constituted  or  not,  and  whether  invested  with 
jurisdiction  or  not.     Independently  of  general  principles, 
this,  to  our  mind,  is  quite  obvious  from  the  explanatory  re- 
marks of  the  commissioners.     "It  seems  to  us,"  said  they, 
"not  desirable  that  the  person  who  has  done  this,  should  es- 
cape from  punishment  if  he  can  show  some  defect  in  the  con- 
stitution of  the  tribunal  which  he  sought  to  mislead,  or  some 
error  in  the  proceedings  themselves."     But  what  could  be 
shown  at  common  law  against  the  constitution  of  the  tribunal  'i 
Anything  that  would  tend  to  destroy  its  apparent  legality, 
and  establish  that  it  had  merely  a  de  facto  character,  such  as 
the  irregular  appointment  or  defective  qualification  of  the 
presiding  officer,  or  the  like.    The  judgments  of  such  a  tri- 
bunal, as  we  have  seen,  were  valid  and  binding,  but  a  witness 
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testifying  before  it  could  not  be  convicted  of  perjury.  Evi- 
dently the  intention  of  the  commiMionen  was  to  remove  such 
anomaly,  but  not  to  revolutionize  the  law  by  introducing  and 
adopting  a  diametrically  opposite  policy,  the  enforcement  of 
which  would  practically  have  the  effect  of  punishing  moral 
perjury. 

Again,  the  commissioners  observe  that  the  guilt  and  danger 
of  perjury  consists  in  attempting  to  mislead  a  tribunal  in  the 
exercise  of  judicial  functions,  but  there  cannot  be  any  such  at- 
tempt, where  there  is  no  tribunal  recognized  by  law,  either 
de  jure  or  de  facto,  capable  of  being  misled.  They  also  point 
out  that  "perjury  may  be  made  the  means  of  committing  what 
amounts  to  murder  or  robbery  of  the  worst  kind,"  but  no 
such  evil  results  can  be  apprehended  where  the  pretended 
judicial  proceedings  are  mere  nullities. 


In 


§  377.  Same  subject— Language  of  the  code.— But  re- 
gardless of  the  remarks  of  the  commissioners,  it  seems  to  us 
that  the  interpretation  of  their  draft  amendment,  which  con- 
stitutes art.  145  of  the  Canadian  Criminal  Code,  in  the  light 
of  the  most  elementary  rules  of  construction,^'  must  lead  to 
the  same  conclusion  as  above  expressed.  What  was  the  law 
before  the  Code  was  passed?  What  were  the  defects  in  the 
law  intended  to  be  cured  or  remedied?  To  constitute  the 
offence  of  perjury  at  common  law,  it  was  essential  to  estab- 
lish, besides  the  falsity  of  the  oath,  at  least  three  things: 
1.  That  the  oath  was  material ;  2.  That  it  was  administered 
by  a  de  jure  tribunal  or  officer;  3.  That  it  was  taken  in  a 
judicial  proceeding;  and  as  to  this  last  requisite,  it  was  a 
much  debated  question  whether  any  irregularity  in  the  pro- 
ceedings was  not  fatal  to  •  prosecution  of  this  kind.  Xow 
turning  to  the  Code,  we  find  the  following  words :  1.  "whether 
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•uch  evidence  it  material  or  not ;"  2.  "before  any  penon  act- 
ing as  a  court,  juitice  or  tribunal,  having  power  to  hold  auch 
judicial  proceeding,  whether  duly  constituted  or  not;" 
8.  "whether  the  proceeding  was  duly  instituted  or  not" 
What  could  be  more  obvious  t  Three  defects  in  the  common 
law,  three  remedial  amendments  in  the  statutes.  It  would 
be  hard  to  imagine  an  instance,  where  the  legislative  intent 
was  more  clearly  expressed. 

Again,  why  should  the  words  "having  power  to  hold  such 
judicial  proceeding,"  have  been  entirely  disregarded  in  a  case 
where  it  was  shown  that  the  person  who  acted  as  a  court  had 
no  authority  whatever  in  regard  to  the  proceeding  before  him  ? 
This  was  pointed  out  by  Blanchet,  J.,  dissentiente,  in  the 
Court  below:  "It  seems  .  .  .  that  the  words  'duly  con- 
stituted or  not'  referring,  as  they  do,  to  'any  person  acting  as 
a  court,  justice  or  tribunal'  cannot  be  construed  as  meaning 
'whether  the  person  so  acting  had  jurisdiction  or  not'  be- 
cause the  words  immediately  preceding  expressly  require  that 
such  i>er8on  must  have  'power  to  hold  such  judicial  proceed- 
ing;' which  is  tantamount  to  declaring  that  jurisdiction  must 
exist.  It  is  therefore  evident,  to  my  mind,  that  the  only 
logical  interpretation  of  the  words  'duly  constituted  or  not'  is 
that  they  are  intended  to  cover  mere  irregularities  and  techni- 
calities, or,  as  stated  by  the  English  commissioners,  some 
defect  in  the  constitution  of  the  tribunal.  I  have  no  doubt 
that  if  it  had  been  the  will  of  Parliament  to  depart,  in  this 
particular  respect,  from  the  old  principle  of  the  English  law 
which  is  maintained  throughout  the  code,  its  intention  would 
have  been  expressed  in  clear  and  unmistakable  terms." 


§  378.  Same  subject— Status  of  the  recorder.— Hav- 
ing given  our  reasons  for  concluding  that  neither  the  English 
commissioneia  nor  the  Canadian  Parliament  intended  to  make 


I  878]  OATHS  BSrORK  OB  FACTO  OmCKRS. 


521 


it  a  oriminal  offence  to  swear  falwly  bcfo*«  a  tribunal  which 
had  not  at  least  a  de  facto  character  in  the  technical  aenae  of 
the  term,  we  must  next  examine  what  was  the  status  of  the 
Recorder  of  Valleyfield.  Could  he  be  regarded  as  a  de  facto 
judge  or  tribunal  t  7'  *  he  such  a  character  that  his  acts 
oould  be  held  valid,  independently  of  defecto  in  his  title  or 
qualification!  Both  courts  seemingly  confounded  the  case 
of  a  de  facto  officer  performing  duties  annexed  to  his  office, 
with  that  of  a  legal  ofiScer,  de  facto  assuming  or  usurping 
powers  belonging  to  another.  While  there  may  be  a  de  facto 
judge  or  tribunal,  whose  judgments  and  convictions  are  valid 
and  binding,  there  is  no  such  thing  known  to  the  law  as  a  de 
facto  jurisdiction.'*  Were  it  otherwise,  a  justice  of  the  peace 
could  convict  of  murder;  or  a  magistrate  of  Montreal  could 
punish  for  intoxication  occurring  in  the  City  of  Toronto.  This 
would  be  absurd.  The  Recorder  of  Valleyfield  did  not  have 
the  reputation  of  being  the  officer  in  whose  capacity  he  as- 
sumed to  act,  nor  did  he  pretend  to  have  such  reputation.  In 
fact,  he  did  not  assume  to  be  anything  else  but  what  he 
really  and  lawfully  was,  that  is,  Recorder  of  Valleyfield. 
Hence,  it  was  manifestly  an  instance  of  a  de  jure  officer 
usurping  the  authority  of  another  officer.  How  then  could 
he  be  styled  a  de  facto  judge  or  tribunal  t 

An  analogous  case  in  principle,  though  involving  entirely 
a  differeut  question,  came  before  the  Supreme  Court  of 
Iowa,  in  1874."    As  the  law  then  stood  in  that  State,  in  ad- 
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perjury  cannot  be  predicated  upon 
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dition  to  township  assessora,  there  was  chosen  by  each  incor- 
porated town  at  its  municipal  election,  an  assessor  who  listed 
all  property  within  its  limits.    The  township  assessors  were 
elected  at  the  general  election  for  State  and  county  oflBces. 
The  incorporated  town  of  Anamosa  was  in  Fairview  town- 
ship.   At  a  general  election  in  1866,  one  Arnold  was  elected 
assessor  of  Fairview  township,  and  one  Dott,  at  the  same 
election,  and  not  a  municipal  election,  was  chosen  assessor 
for  Anamosa.    It  appeared  that  both  of  these  assessors  were 
voted  for  by  all  the  electors  of  the  township,  including  those 
living  in  the  town.    Dott,  following  a  custMn,  assessed  land 
outside  of  the  town,  and  it  was  held  that  such  assessment  was 
a  nullity,  and  a  sale  for  taxes  under  it,  void.     Beck,  J., 
delivering  the  opinion  of  the  Court,  said:    "While  the  elec- 
tion of  Dott  was  irregular,  he  may  be  regarded  as  the  assessor 
de  facto  of  the  town  of  Anamosa,  and  all  his  acts  as  such 
within  the  limits  of  his  official  powers  are  valid,  so  far  as 
they  involve  the  interests  of  third  persons  and  the  public. 
Dott,  as  the  assessor  of  Anamosa,  listed  lands  of  the  town- 
ship, including  the  tract  in  controversy.    He  did  not  assess 
them  as  the  township  assessor,  and  it  is  not  claimed  that  he 
acted  as  such.    We  then  have  the  simple  case  of  one  officer 
performing  an  act  which  the  law  requires  of  another,  with- 
out claiming  or  assuming  his  functions.    The  question  does 
not  arise  whether  Dott  was  de  facto  assessor  of  Fairview 
township.     He  did  not  act  as  such,  nor  assume  the  duties 
of  that  office.     He  simply  performed  acts  in  his  official 
capacity  as  assessor  of  Anamosa,  which  the  law  required 
another  officer  to  do.     The  discussion  upon  the  point  made 
by  the  defendant's  counsel,  that  Dott  was  the  assessor  de 
facto,  and  his  acts  are  therefore  valid,  does  not  apply  to 
the  facts  of  the  case.     Had  Dott  made  the  assessment  as 
the  assessor  of  Fairview  township,  the  argument  of  counsel 
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on  this  point  would  be  applicable  to  the  case.    But  the  dis- 
tinction between  such  a  case  and  the  one  before  us  is  obvious. 
It  is  not  claimed  that  where  an  officer  de  jure  or  de  facto 
Msumes  duties  not  imposed  upon  him  by  law,  and  which 
pertain,  under  the  law,  to  another  officer,  that,  in  such  a 
case,  his  acts  are  valid  on  the  ground  that  he  is  an  officer 
de  facto.    We  have  seen  no  authority  supporting  such  a  rule. 
Yet  this  is  the  precise  case  before  us.    In  order  to  support 
the  acts  of  one  on  the  ground  that  he  is  a  de  facto  officer, 
they  must  be  done  under  color  of  the  office,  the  duties  of 
which  must  have  been  assumed  and  discharged  by  the  person 
claiming  to  fill  the  office.    This  we  think  is  essential  to  give 
one  the  character  of  an  officer  de  facto,  and  render  his  acts 
valid.     These  views,  we  think,  are  not  contested  by  appel- 
lant's counsel,  and  are  certainly  in  accord  with  all  the  au- 
thorities to  which  we  have  been  referred."     So  in  a  Cali- 
fornia case,  it  was  held  that  the  exercise  by  a  justice  of  the 
peace  of  jurisdiction  outside  of  that  conferred  by  the  con- 
stitution is  not  the  exercise  of  an  office,  and  the  result  there- 
of is  to  render  acta  done  outside  of  such  jurisdiction  void." 
The  Chief  Justice  of  the  Supreme  Court,"  whose  opinion 
is  entiUed  to  great  weight,  both  as  a  distinguished  judge  and 
as  the  author  of  a  valuable  work  on  criminal  law,  substan- 
tially laid  down  the  same  principles,  in  his  dissenting  judg- 
ment.     "The  proceedings  before  him  (the  recorder),"  said 
the  learned  Chief  Justice,  "were  not  judicial  proceedings, 
because  he  was  not  a  judge  or  magistrate  de  jure  (pro  hac 
vice).    Neither  could  he  have  been  at  Valleyfield,  not  being 
a  resident  of  the  county  of  Huntingdon,  a  magistrate  de 
facto,  any  more  than  if  he  had  been  sitting  at  Toronto  or 
Vancouver.    A  de  facto  officer's  jurisdiction  cannot  be  terri- 


i>Buekn«r  vs  Veuve  (1883),  •■ 
reported  in  3  P.  802.  By  the  word 
juriidietion  used  in  this  case,  is 
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torially  more  extensive  than  the  de  jure  one  whoqe  functions 
he  assumes.  Where  the  statute  expressly  enacts  that  only 
the  magistrates  residing  in  the  county  of  Huntingdon  have 
jurisdiction  over  the  case,  there  cannot  have  been,  outside 
of  that  county,  whether  in  the  same  district  or  a  thousand 
miles  from  it,  a  de  facto  magistrate  having  any  reasonable 
prptence  to  jurisdiction.  ...  A  magistrate  de  facto 
cannot  have  more  powers  than  a  magistrate  de  jure.  The 
proceedings  before  the  Recorder  of  Valleyfield  were  not  only 
voidable,  but  werc^  void  of  a  nullity  of  non  esse.  As  is  said 
in  the  civil  law,  defectus  potestatis,  nullitas  nuUitatum." 

Lastly,  we  may  note  that  there  is  a  marked  difference,  as 
pointed  out  in  B.  va  Bolton,'^  between  cases,  where  there  is 
a  total  want  of  jurisdiction,  as  in  the  one  under  discussion, 
and  where  there  is  a  potential  jurisdiction  depending  upon 
certain  facts  upon  which  the  tribunal  may  found  his  authori- 
ty, even  through  an  erroneous  conclusion.  In  the  latter 
case,  even  at  common  law,  perjury  might  be  committed,  but 
not  in  the  other. 

We  have  criticized  the  above  decision  at  some  length  owing 
to  its  very  important  bearing  upon  the  criminal  law  of 
Canada  in  relation  to  perjury,  in  fact  entirely  revolutioniz- 
ing it ;  and,  also,  because  the  criticism  may  be  of  interest  in 
other  jurisdictions  where  similar  legislation  may  be  enacted. 

§  379.  Doctrine  in  New  York.— The  law  of  New 
York,  upon  the  subject  we  are  considering,  seems  to  be  in 
an  unsatisfactory  State.  In  Howard  va  Sexton  "  the  action 
was  for  slander.  The  defendant  chai^  the  plaintiff  with 
false  swearing  at  a  trial  before  arbitrators,  and  for  these 


*>(184I),  I  Q.  B.  M.  4  P.  *  D. 
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words,  imputing  perjury,  as  was  alleged,  the  action  was 
brought.  The  oath  had  been  administered  by  a  justice  of  the 
peace,  but  as  it  appeared  that  the  arbitrators  had  not  been 
awom,  it  was  contended  that  the  justice  had  no  authority  to 
administer  an  oath  to  the  witnesses;  and  consequently  that 
there  could  be  no  perjury  before  such  arbitrators.  The 
Court  (Per  Bronson,  C.  J.)  held  that  the  defendant's  con- 
tention was  unfounded,  lad  declai-ed  that  in  its  opinion  if 
parties  should  go  to  a  trial  before  a  judge  or  a  justice  of  the 
peace  who  had  not  taken  the  oath  of  office,  a  witness  who 
should  swear  falsely  on  such  trial  could  not  escape  the  pains 
of  perjury.  This  case  was  cited  with  approval  by  the  Court 
of  Appeals  in  People  vs  Cook,"  where  in  an  action  in  the 
nature  of  quo  warranto,  it  was  declared  that  "the  person  of 
the  voter  is  as  securely  guarded  under  the  authority  of  in- 
spectors de  facto,  as  of  inspectors  de  jure.  A  challenged 
voter  swearing  falsely  before  a  de  facto  board  of  inspectors 
is  as  much  liable  to  punishment  under  thri  statute  as  if  the 
oath  had  been  administered  by  inspectors  de  jure."  But  in 
People  v8  Albertaon,**  which  was  a  prosecution  for  perjury, 
it  was  held  that  the  defendant  might  show  that  the  officer 
before  whom  the  oath  was  taken  was  not  acting  under  color 
of  title,  and  that  no  such  color  of  title  could  exist  where 
the  magistrate  who  had  administered  the  oath  had  been  ap- 
pointed by  three  justices,  having  no  authority  to  fill  the  office 
at  all 

§  380.  Same  subject. — Finally,  the  question  came  up  di- 
rectly before  the  Court  of  Appeals  and  was  thoroughly  dis- 
cussed in  Lambert  V8  People,'^  where  perjury  was  predi- 
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cated  upou  an  affidavit  purporting  to  have  been  sworn  to  be- 
fore a  notary  public.     The  prosecution  proved  that  the  al- 
leged notary  had  acted  as  such  for  some  years,  and  produced 
a  book  from  the  County  Clerk's  Office  containing  a  list  of 
notaries,  the  time  of  their  appointment,  etc.,  among  which 
appeared  his  name.    The  defendant  offered  to  prove  that  the 
notary,  at  the  time  of  his  alleged  appointment,  and  at  the 
date  of  his  administering  the  oath,  was  a  resident  of  the 
State  of  New  Jersey,  and  was  therefore  ineligible,— the 
statutes  of  New  York  providing  that  no  person  is  capable  of 
holding  a  civil  ofl^ce,  who,  at  the  time  of  his  appointment, 
18  not  a  citizen  of  the  State.    This  evidence  was  rejected  by 
the  Supreme  Court,  but  this  ruling  was  reversed  by  the  Court 
of  Appeals,  all  the  Judges  concurring  in  the  judgment, 
but  assigning  conflicting  reasons  in  support  of  it 

Miller,  J.,  reviewed  Howard  va  Sexton,  and  PeopU  va 
Cook,'*  and  after  remarking  that  "there  is  a  wide  and  marked 
distinction  between  the  right  to  act  at  all  and  the  failure  to 
comply  with  some  statutoiy  requirement,  in  assuming  power 
conferred  by  an  appointment  to  discharge  the  duties  of  an 
official  position,"  continued  by  saying  that  "conceding  the 
correctness  of  the  rule  upheld  in  the  cases  cited,  and  that  such 
rule  is  most  generally  applicable,  I  am  of  the  opinion  that 
It  cannot  be  invoked  where  an  indictment  is  found  f-r  per- 
jury and  the  foundation  of  the  charge  rests  entirely  upon 
the  competency  or  the  jurisdiction  of  the  officer  or  tribunal 
before  which  the  oath  is  taken.     This  is  one  of  the  issues 
presented  by  the  indictment,  in  this  case;  and  upon  princi- 
ple, It  would  seem  to  be  quite  obvious  that  the  accused  party 
had  a  right  to  show  that  there  was  no  such  officer  or  tribunal 
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in  existence  as  is  alleged  in  the  indictment.  Such  a  rule 
onlj  operates  in  cases  where  a  charge  of  perjury  is  preferred, 
while  the  acts  of  an  oflScer  de  facto,  acting  under  color  of 
authority,  even  if  he  had  been  illegally  appointed,  under  ordi- 
nary circumstances  would  not  be  affected  or  impaired.  No 
pernicious  consequences  or  serious  inconvenience  would  re- 
sult to  the  public  at  large  by  the  enforcement  of  such  a  prin- 
ciple, as  all  acknowledgments  made,  or  other  acts  of  a  notary 
public  or  of  any  other  oflScer  de  facto  done,  while  in  the  per- 
formance of  his  duties,  except  in  cases  where  false  swearing 
was  directly  charged,  would  be  valid  and  lawful.  The  argu- 
ment, of  ab  inconvenienti  therefore  has  no  application,  and 
should  not  influence  the  decision  of  the  question  considered, 
even  if  it  could  properly  be  urged,  to  affect  the  disposit. 
of  a  grave  criminal  charge,  under  any  circumstances,"  The 
learned  Judge  referred  with  approval  to  R.  va  Verelst.*' 

Earl,  J.,  grounded  his  opinion  on  the  fact,  that  the  prose- 
cution had  not  shown  that  the  notary  was  either  an  officer 
de  jure  or  de  facto.  Proof  that  he  had  acted  as  a  notary  for 
some  years  was  only  prima  facie  evidence  that  he  was  such 
officer  de  jure,  and  the  defendant  had  a  right  to  meet  this 
prima  facie  case  by  any  evidence  tending  to  show  that  he 
was  not  de  jure  a  notary.  Then,  if  the  defendant  succeeded 
in  establishing  this,  the  burden  of  proof  shifted  again  upon 
the  people,  and  it  became  their  duty  to  prove  that  the  al- 
leged notary  was  at  least  an  officer  de  facto,  which  the  learned 
Judge  claimed  they  had  not  done. 

Hand,  J.,  said :  "I  am  not  prepared  to  assent  to  the  doc- 
trine of  the  opinion  that  perjury  can  only  be  committed  be- 
fore an  officer  de  jure,  and  that,  on  the  trial  of  an  indict- 
ment for  that  crime,  the  title  of  such  officer  can  always  be 
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attacked.  Nor,  indeed,  am  I  prepared  now  to  aay  that  if, 
in  the  present  case,  the  commission  of  the  notary  from  the 
proper  appointing  power  had  been  shown,  that  the  prisoner 
could  have  raised  such  a  question  as  non-residence.  I  am  in- 
clined to  think  that,  in  such  a  contingency,  the  question  of 
residence  being  often  a  very  nice  one,  the  validity  of  appoint- 
ment could  not  thus  be  attacked."  The  other  four  judges 
did  not  deliver  any  written  opinions,  but  upon  the  point  in 
question,  one  concurred  with  Miller,  J.,  one  with  Earl,  J., 
one  with  Hand,  J.,  and  the  other  expressed  no  opinion. 

The  result  of  this  decision  seems  to  be  this:  That  per- 
jury may  sometimes  be  predicated  upon  an  oath  taken  before 
an  o£Soer  de  facto,  but  in  such  case  stricter  proof  of  his  color 
of  authority  will  be  required  than  in  other  cases,  where  the 
oath  itself  is  not  the  subject  or  foundation  of  a  prosecution. 
The  Court,  at  least  the  majority,  apparently  inclined  to  the 
opinion  that  if  the  notary's  commission,  even  if  irregularly 
issued,  had  been  produced,  its  validity  could  not  have  been 
impeached.  And  even  Miller,  J.,  seemed  to  think  that  the 
failure  to  take  the  official  oath  or  to  qualify  according  to  law 
on  the  part  of  an  officer,  could  not  be  pleaded  by  the  de- 
fence in  a  case  of  this  nature.  It  cannot  be  said,  however, 
that  this  decision  lucidly  and  satisfactorily  settles  the  law 
upon  the  subject  involved,  as  the  opinions  are  at  variance 
with  one  another,  and  many  of  the  reasons  assigned  by  the 
learned  Judges  in  support  of  their  conplasions,  are  at  least 
questionable. 


§  381.  Doctrine  in  Alabama.— The  strict  English  rule 
has  been  followed  in  Alabama.  In  Merlette  va  State  '*  the 
Court  incidentally  adverted  to  the  point,  but  left  it  open, 
as  they  did  not  deem  it  advisable  to  undertake  the  reconcilia- 
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tion  of  the  conflicting  authorities.  But  in  Walker  va  State?* 
it  was  held  that  one  acting  as  deputy  clerk  of  a  civil  court 
under  claim  and  color  of  authority,  having  been  appointed 
to  that  position  by  the  clerk,  but  never  having  qualified  as 
such  deputy  by  taking  the  oath  required  by  law,  was  a  de 
facto,  but  not  a  de  jure,  officer,  and  perjury  could  not  be 
predicated  upon  an  oath  administered  by  him  as  such  de 
facto  officer.  He  was  not  "duly  authorized"  to  perform  an 
official  act.  The  conviction,  however,  was  upheld  on  another 
ground,  namely,  that  the  oath  having  been  administered  by 
the  deputy  in  the  presence  of  the  clerk,  the  act  of  the  former 
was,  in  legal  contemplation,  the  official  act  of  the  latter. 

§  382.  Doctrine  in  Kentucky— In  Kentucky,  it  is  laid 
down  that  "the  rule  founded  upon  public  policy  which  re- 
quires the  acts  of  de  facto  officers  to  be  treated  for  many 
purposes  as  valid  and  binding  does  not  apply  when  an  oath 
administered  by  such  an  officer  is  made  the  foundation  of 
a  prosecution  for  perjury."  "    In  that  case  the  charge  against 
the  defendant  was  for  falsely  swearing  before  a  judge  of  elec- 
tion that  he  was  of  age,  in  order  to  procure  the  right  to 
vote.     On  the  part  of  tlie  accused,  it  was  prov6n  that  the 
Judge  had  not  taken  the  oath  prescribed  by  law  for  judges 
of  election,  and  that  he  was  acting,  at  the  time  defendant 
was  sworn,  as  a  judge  of  the  election  without  having  taken 
such  oath.    Upon  this  evidence,  it  was  held  that  the  Judge 
was  at  most  an  officer  de  facto,  and  that  perjury  could  not 
be  assigned  upon  an  oath  administered  by  him.^i 

§  383.  Doctrine  in  Ohio.— The  Supreme  Court  of  Ohio 
endorsed  the  principle  of  the  English  common  law,  in  Slaighi 


«»(1806),  107  AI».  5,  18  So.  393. 
'•Biggeriteff  vs  Commonwealth 
(1874),  11  Bu»h.  (74  Ky.)  169. 
De  Facto— 34. 


•»See  al«o  Com.  vg  Hillenbrand 
(1895),  96  Ky.  407,  29  S.  VV.  287. 
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va  State.**    Staight,  the  appellant,  was  indicted  in  the  Court 
of  Common  Pleas  of  Logan  county  for  perjury.     It  was 
proved  that  he  made  application  for  a  marriage  license,  in 
Logan  county  on  December  2,  1882,  and  testified  as  to  the 
ages  of  the  parties  to  the  contemplated  marriage,  and  resi- 
dence of  the  female,  and  the  alleged  perjury  was  in  the  testi- 
mony so  given.     The  oath  was  administered  by  L.  E.  Pettit, 
to  whom  the  application  was  made.     In  1878,  R.  E.  Pettit 
was  elected  and  duly  qualified  as  probate  judge  of  Logan 
county.     He  was  re-elected  in  1881,  and  on  February  6, 
1882.  ""tered  on  his  second  term,  after  being  duly  qualified, 
and  he  continued  to  be  suc^i  judge.    Evidence  was  given  on 
the  trial  tending  to  show,  that  on  December  8,  1879,  R.  E. 
Pettit  appointed  as  deputy  clerk  of  the  probate  court,  L.  E. 
Pettit,  who,  being  duly  qualified,  entered  on  the  duties  of  the 
appointment,  and  acted  as  such  deputy  continuously  ever 
since  that  time,  under  the  original  appointment,  and  that 
he  was  not  re-appointed  when  R.  E.  Pettit  entered  upon  his 
second  term  of  oflice,  nor  since.    Staight  asked  the  Court  to 
charge  the  jury,  that  if  thi  7  should  find  the  facts  to  be  as 
above  stated,  he  could  not  be  convicted,  but  the  Oowrt  re- 
fused to  so  charge,  and  he  was  found  guilty.    In  error,  how- 
ever, the  Supreme  Court,  following  R.  vs  Verelat,"^  held 
that  the  accused  had  the  right  to  show  that  L.  E.  Pettit  was 
not  an  officer  de  jure,  and  so  defeat  the  prosecution. 

However,  after  the  extensive  recognition  of  the  de  facto 
principles  in  the  subsequent  case  of  State  va  Gardner?* 
which  was  a  prosecution  for  offering  a  bribe,  it  is  doubtful 
whether  the  rule  of  the  English  common  law  would  now  be 
strictly  adhered  to.    In  that  case,  Staight  vs  State  was  dis- 


tt(l88S),30OhioSt4(M. 
**(181S),  S  Camp.  432,   14   R. 
R.  77S. 


«M180e),  M  Ohio  St.  24,  42  .v'. 
E.  999,  31  L.RJI.  660. 
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tinguwbed  by  one  of  the  judges,  Spear,  J.,  who  observed  that 
"the  position  of  deputy  clerk  is  not,  in  the  constitutional 
sense,  an  office.  At  common  law  the  officer  and  his  deputy 
filled  but  a  single  office.  By  statute  the  probate  Judge  is 
ex  officio  ^lerk  of  his  own  court;  the  deputy  is  appointed 
by  him,  and  can  be  neither  appointed  nor  removed  by  any 
one  else,  and  the  acts  of  the  deputy  are  the  acts  of  the  prin- 
cipal." Pettit,  the  one  acting  as  deputy  when  the  oath  was 
administered  to  Staight,  had  received  no  appointment  under 
the  Judge's  second  term,  and  had  taken  no  oath.  Even  had 
there  been  an  office  to  fill,  he  lacked  color  of  office,  and  in  no 
respect  could  be  regarded  an  officer  de  facto." 

Likewise,  the  Supreme  Court  of  Kansas,  commenting  upon 
Statght  V8  State,  remarked  that  "as  the  officer  (the  deputy 
clerk)  who  had  administered  the  oath  did  not  have  color  of 
title  to  the  office  claimed,  and  was  not  an  officer  de  facto,  the 
Ohio  case  cannot  be  r^arded  as  an  authority  for  the  English 
▼iew."  '• 


w 


§  384.  Doctrine  in  Indiana—A  case  similar  to  Staight 
vs  State,  supra,  occurred  in  Indiana.  The  oath  upon  which 
was  assigned  the  perjury  had  been  administered  by  a  deputy 
clerk,  who  had  not  received  a  written  appointment  nor  been 
sworn  as  such,  as  required  by  statute.  The  Court  held  that 
the  deputy  clerk  not  having  been  appointed  according  to  the 
requirements  of  the  law,  the  authorities  were  clear,  that  the 
defendant  to  the  indictment  might  show,  as  a  ground  for 
defeating  the  prosecution,  that  the  officer  who  administered 
the  oath  charged  to  be  false,  acted  under  an  invalid  appoint- 

»»W.rwlek  V.  Stat^  2S  Ohio  St      Kan.  789.  OO  P.  lOSO,  flO  Km.  887. 
••state  n  WillUma  (1900),  61 
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ment ;  and  that  if  he  did  establish  that  fact,  he  must  be  ac- 
quitted." 

§  385.  Doctrine  in  South  Carolina.— In  South  Caro- 
lina an  objection  to  the  competency  of  the  magistrate  who 
had  administered  the  oath,  upon  which  was  assigned  perjury, 
based  upon  the  fact  that  he  had  taken  the  oaths  of  qualifica- 
tion before  one  of  the  associate  Judges,  who  had  no  power  to 
administer  them,  was  held  good  ground  for  a  new  trial. 
The  Court  observed  that,  although  the  objection  was  not 
raised  at  the  trial,  nor  in  the  notice  of  motion,  yet  as  it  was 
their  practice  "to  allow  any  objections  growing  out  of  the 
merits  of  the  case,"  they  thought  the  defendant  should  have 
the  benefit  of  it.»» 

§  386.  Doctrine  in  Iowa.->  In  State  va  Phippen'*  it 
was  held  that  a  person  cannot  be  convicted  of  perjury  for 
taking  a  false  oath  before  one  not  empowered  by  law  to  ad- 
minister oaths ;  and  as  a  township  assessor  is  not  authorized 
to  enter  upon  his  duties  before  the  third  Monday  of  January 
after  his  election,  one  who,  before  such  assessor,  falsely 
swears  to  an  assessment  of  his  property,  prior  to  that  time, 
does  not  thereby  commit  l^^l  perjury.  The  conviction  of 
the  defendant  by  the  District  Court  was  accordingly  set  aside. 
The  Court  remarked :  "The  want  of  authority  of  the  assessor 
to  administer  the  oath  at  the  time  alleged  in  the  indictment, 
takes  from  the  false  swearing  the  quality  whidi  renders  it 
punishable  by  the  law.  It  may,  notwithstanding,  be  •  moral 
perjury,  but  with  that  we  have  nothing  to  do." 


tTMuir    v«    SUte 
Blackf.  (Ind.)  154. 

•  •SUte  ¥■  Hajrward   (1819),  1 
Nott.  k  McC.  (S.  C.)  Mi. 


(1846),    8         «»(1883),«2Iowa,  «4. 
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§  387.  Doctrine  in  New  Hampehire.— The  point  never 
arose  directly  in  tliin  Sute,  whether  an  oath  administered 
by  a  de  facto  officer  could  be  the  subject  of  perjury,  but  it  was 
decided  that  it  is  sufficient,  prima  fccie,  on  an  indictment 
for  perjury,  to  show  that  the  person  by  whom  the  oath  was 
administered  was  an  acting  magistrate,  and  that  the  evidence 
of  the  individual  himself  might  be  received  for  the  purpose." 

i  388.  Doctrine  in  Texas.—  The    identical    principle 
was  upheld  by  the  Texas  Court  of  Appeals  in  Woodaon  v» 
Siate.*^    One  of  the  objections  against  a  conviction  for  per- 
juiy  was  that  the  lower  court  had  erred  in  permitting  a 
SUte's  witness  to  testify  that  he  was  a  justice  of  the  peace, 
and  as  such  had  administered  to  the  defendant  the  oath  upon 
which  the  false  swearing  was  predicated.    The  Court,  over- 
ruling the  objection,  said:    "While  the  general  rule  is  that 
the  best  evidence  by  which  a  fact  can  be  proved  must  be 
produced,  or  its  absence  accounted  for,  before  secondary  or 
inferior  evidence  is  admissible,  a  well  established  exception 
to  this  general  rule  is  that  the  official  character  of  an  alleged 
public  officer  need  not  be  proved  by  the  commission  or  other 
written  evidence  of  the  right  of  such  officer  to  act  as  such, 
except  in  an  issue  directly  between  the  officer  and  the  public 
Such  proof  may  be  made  originally  by  parol  evidence,  and  is 
sufficient  if  it  shows  the  person  to  be  a  de  facto  officer." 
Although  this  case  was  decided  merely  upon  a  point  of  evi- 
dence, yet  the  Court  seemed  to  be  of  the  opinion  that  the  acts 
of  de  facto  officers  are  collaterally  unassailable,  even  in  a 
criminal  case  for  perjury. 


408tate  v»  ITascall  (1833),  8  N, 
H.  352. 


♦1(1887),  24  Tex.  App.   183,  6 
S.  W.  184. 
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I  389.  Doctrint  in  lUinolt.— The  Supreme  Court  of  D- 
linoU  wems  to  f»vor  the  doctrine  that  perjury  can  be  com- 
mitted before  an  officer  de  facto.    Thua,  in  Oreene  v»  Peo- 
ple** the  plaintiff  in  error  waa  found  guilty  of  the  crime  of 
perjury  in  the  criminal  Court  of  Cook  county,  and  after 
overruling  the  motion  for  a  new  trial  and  in  arrcit  of  judg- 
ment,  the  Court  sentenced  him  to  the  penitentiary.    To  re- 
verae  that  judgment  a  writ  of  error  was  sued  out.    Numerous 
assignments  of  error  were  made  upon  the  record,  but  the  point 
which  interesU  us  here  was  disposed  of  by  the  Court,  as  fol- 
lows:   "It  is  next  objected  that  the  maater  in  chancery  who 
administered  the  oath  to  the  defendant  at  the  time  it  is  al- 
leged he  gave  the  false  testimony  had  no  authority  to  do  so. 
This  contention  is  based  upon  the  fact  that  he  was  appointed 
to  succeed  himself  as  such  master  by  all  the  superior  judges 
of  the  county  sitting  together,  whereas  the  appointment  should 
have  been  made  by  one,  only,  and  that  his  bond  was  approved 
by  a  single  judge;  and  it  is  said  that  either  the  appointment 
or  the  approval  of  the  bond  was  fatally  defective.    We  do 
not  think  the  point  is  well  taken;  but  if  it  be  conceded,  still 
it  is  clear  that  he  was  acting  in  the  capacity  of  master  in 
chancery  at  the  time,  and  therefore  his  authority  to  adminis- 
ter the  oath  cannot  be  questioned  in  this  proceeding."  ** 

§  390.  Doctrine  in  Florida.— The  doctrine  laid  down  by 
the  Supreme  Court  of  Illinois  in  Oreene  va  People**  supra, 
was  approved  by  the  Supreme  Court  of  Florida  in  Markey 
V8  State  *^  where  it  was  held  that  mere  irregularities  in  the 

"(1899),  Itt  IlL  278,  S5  N.  E.  4«(1899),  188  111.  278,  66  N   E 

9«1-  841. 

"See    alto    Morrell    ti    Peoplf  "(19M),  47  FU.  38.  87  So  63. 

(1863).  32  III.  490;  }  «  >r.(  . 
People  (1908).  107  111.  8kJ  i  *». 
E.  310. 
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appointmont  of  «  matter  in  chancery,  an  examiner,  or  other 
person  appointed  by  the  Court  to  take  teatimony,  whether 
■uch  penon  be  designated  in  aaid  order  by  any  official  title 
or  not,  cannot  bo  questioned  on  the  trial  for  perjury  of  one 
who,  it  is  alleged,  testified  falsely  beforo  him. 

I  391.  Doctrine  in  Maryland. — In  Iter  v«  State  **  the 
appellant  wa3  indicted  by  the  grand  jury  of  Alleghany  coun- 
ty for  perjury.  Having  been  convicted  and  sentenced  to 
penitentiary,  he  appealed  to  the  Court  of  Appeals.  He  ob- 
jected to  the  authority  of  the  deputy  clerk,  who  had  admin- 
istered the  oath  to  him,  on  the  ground  that  it  appeared  in 
evidence  that  the  deputy  had  continued  to  act  after  the  re- 
election of  his  principal,  without  being  re-appointed  or  re- 
sworn. The  Court,  overruling  the  objection,  said:  "Of 
course,  if  Iter  was  never  legally  sworn  to  give  testimony 
before  the  grand  jury,  no  false  statement  made  by  him  beforo 
that  body  could  constitute  indictable  perjury;  and  if  Wil- 
liamson had  no  authority  to  administer  to  Izer  the  oath  ho 
did  administer,  Izer  was  not  legally  sworn.  But  William- 
son was  then  in  the  undisputed  possession  of  the  office  of 
deputy  clerk,  and  since  1886  had  openly  and  notoriously 
discharged  the  duties  pertaining  thereto.  He  was  at  least  a 
de  facto  officer,  filling  a  de  jure  office,  and  whatever  defects 
or  irregularities  there  may  have  been  in  the  mannt  of  his 
appointment  or  qualification,  his  acts,  done  under  color  of 
title,  are,  upon  grounds  of  public  policy  and  necessity,  valid 
and  binding." 

§  392.  Doctrine  in  Michigan. —  In  Michigan,  also,  the 
validity  of  an  oath  administered  by  a  de  facto  officer  seems 
to  be  fully  recognized,  even  where  perjury  ia  assigned  there- 

«*(18e3),  77  Md.  no.  »  A.  Stt. 
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on.  Thus  It  was  held,  on  a  trial  for  perjury-,  that  evidence 
that  the  oath  was  administered  in  open  court  by  one  who  was 
acting  as  deputy  clerk  was  sufficient  proof  of  his  official  char- 
acter,  and  that  in  a  collateral  proceeding  it  was  enough  that 
he  was  shown  to  be  an  officer  de  facto." 

§  393.  Doctrine  in  Oklahoma.-  The  Supreme  Court  of 
Oklahoma  enunciated  the  same  doctrine  in  Morford  va  Ter- 
ritory*' where  in  error  to  the  District  Court  for  Payne 
County  to  review  a  judgment  convicting  defendant  of  per- 
Juiy,  counsel  for  appellant  insisted  that  the  case  should  be 
reversed  for  the  reason,  inter  alia,  that  the  trial  in  the  libel 
suit,  m  which  perjury  was  alleged  to  have  been  committed, 
was  presided  over  by  «  Probate  Judge  who  was  not  a  lawyer 
nor  even  licensed  to  practise  law,  and  therefore  did  not  pos- 
sess the  qualifications  prescribed  by  statute.     The  Court 
after  citing  several  authorities  and  discussing  the  principles' 
of  the  de  facto  doctrine,  held  the  objection  untenable,  and 
concluded  thus:     "Conceding  that  the  Probate  Judge  who 
tried  Martin  for  criminal  libel  and  administered  the  oath 
to  the  appellant,  when  the  alleged  false  testimony  was  given 
and  upon  which  the  perjury  is  assigned,  was  only  a  de  facto 
officer  his  acts  while  exercising  the  duties  and  functions  of 
a  Probate  Court  were  valid,  and  his  acts  could  only  be  at- 
tacked in  a  direct  proceeding,  and  not  in  a  collateral  man- 
ner, as  attempted  in  this  case." 

§  394.  Doctrine  in  Kan8a8.-It  was  likewise  laid  down 
in  Kansas,  that  a  witness  who  swears  falsely  about  a  rele- 
vant matter  before  a  de  facto  judge,  whose  judgment  is  bind- 
ing upon  the  parties  to  the  proceeding,  is  guilty  of  perjury, 
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and  liable  to  the  same  punishment  as  though  the  oath  had  been 
administered  by  a  de  jure  judge.  Where  this  ^vas  said, 
It  .vas  held  that  it  being  shown  that  a  police  judge,  who  ad- 
ministered the  oath  upon  which  perjury  wa.  predicated,  was 
appointed  by  officers  b-ving  authority  to  appoint,  and  that 
he  had  qualified  and  t  .red  upon  the  duties  of  his  office, 
testimony  that  he  had  changed  his  residence  to  a  place  out- 
side of  the  city  was  properly  excluded,  his  title  or  right  to 
the  office  not  being  subject  to  collateral  attack." 


«*8tote  vs  WUIiama  (1900).  U 
•17.  M  P.  474. 


K*n.  780,  ao  P*c.  1060,  W  Kah. 
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§395.  Scope  Of  this  chapter.-Some    departure    from 
the  general  plan  adopted  and  followed  in  this  work,  will  bo 
made  m  this  chapter.    For  instance,  we  have  already  treated 
of  de  facto  offices,  and  incidentally  of  de  facto  court^,  but  we 
shall  again  advert  to  this  subject  in  order  to  introduce  new 
matter,  or  to  supplement  and  further  illustrate  what  has 
already  been  said.    Likewise,  though  the  question  of  col- 
ateral  attack  on  the  title  of  de  facto  officers  will  be  discussed 
ater  on,  vet  this  subject  will  be  extensively  dealt  with  in 
this  chapter,  as  this  has  been  thought  to  be  the  best  course  to 
pursue  in  expounding  the  doctrine  in  relation  to  the  validity 
of  acts  performed  by  de  facto  judicial  officers. 

§  396.  De  facto  courts-Some  writers   lay  down  the 
principle,  that  judgments  and  decrees  rendered  by  a  de  facto 
court  are  as  valid  and  eflFectual  as  though  pronounced  by  a  de 
jure  tribunal.    If  the  word  "court"  be  used,  as  it  often  is, 
0  designate  the  officer  who  presides  over  the  same,  the  abovj 
lang^iagB  IS  unobjectionable ;  but  if  thereby  is  meant  the  tribu- 
nal Itself,  that  is,  the  judicial  office,  we  submit  it  is  inaccu- 
rate, save  in  a  very  few  cases.    A  learned  author  says-    "But 
on  principles  of  public  policy  and  f'.r  the  security  of  rights 
It  IS  held  that  the  regular  judgments  of  a  de  facto  court' 
whose  existence  has  afterwards  been  pronounced  unconstitu' 
Uonal  and  void,  are  nevertheless  valid  and  conclusive"' 
That  the  author  alludes  to  the  Court  itself  is  inferable  from 
the  fact  that  in  a  subsequent  paragraph  he  treats  of  de  facto 
judges.    In  support  of  his  statement,  he  quotes  several  au- 
thorities,' all  of  which,  except  one,  were  decided  upon  objec- 

iBIack  on  JudgmenU,  mc.  173.      Cu.  426;  State  vs  Anon.  nflJO* 
tSute    V.    Crroll     (1878).    38      2  Nott.  *  Mc5   ,S  C)  27    i  fll* 
Conn    449.  9  Am.  Rep.  409;  Burt      v.  Reddick  08^4)    4  iJd  TiS 

18N.W.288.4Am.*Eng.Co,p.      1    AU.    088,    M.yo    t.    Stoneum 
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tions  made  to  judges  not  properly  qualified,  or  unlawfully 
elected  or  appointed  to  legally  constituted  tribunals,  and 
therefore  are  no  authority  for  the  proposition  that  there  can 
exist  a  de  facto  court.    The  exception  is  BuH  vs  Winona  etc. 
-:.  Co..  which  decides,  thai  where  a  Court  is  established  by  a 
legislative  Act  apparently  valid,  and  the  court  has  gone  into 
operation  under  the  Act,  it  is  a  de  facto  court,  the  legality  of 
which  cannot  be  collaterally  attacked.    The  opinion,  however, 
was  not  delivered  by  a  unanimous  court,  and  one  of  the  dis- 
sentiug  judges  observed,  that  "a  de  facto  court  is  a  political 
solecism."    Though  this  authority  has  recently  received  the 
approval  of  the  tribunal  in  State  vs  Bailey,'  yet  in  a  previous 
case  It  was  rather  adversely  commented  upon,*  and  the  prin- 
ciple it  lays  down  has  generally  been  regarded  as  unsound. 
On  the  other  hand,  there  is  a  powerful  array  of  authorities 
upholding  the  proposition  that  where  a  court  has  no  lawful 
existence,  the  acts  performed  by  the  judge  thereof  cannot  bo 
sustained  as  the  acts  of  a  de  facto  oflBcer.'    But  as  this  sub- 
ject has  already  been  treated  in  connection  with  de  facto 
offices,  the  reader  is  referred  to  that  part  of  the  work,  where 


(1841),  2  Ala.  390;  Muteraon  ts 
Matthews  (1877),  60  Ala.  260;  and 
SUte  vs  Allingr  (1843),  12  Ohio  16. 
»(Minn.  1908),  118  N.  W.  676. 
4SUte  vs  District  Court  of  Ram- 
**y  County  (1808),  72  Minn.  226, 
78  N.  W.  224,  71  Am.  St.  R.  480. 

6Ex  p.  Snyder  (1876),  64  Mo. 
68;  State  vs  O'Brian  (1878),  08 
Mo.  153;  People  vs  Terry  (1880), 
42  Hun  (N.  Y.)  273,  reversed  on 
other  grounds  in  108  N.  y.  1,  14 
N.  E.  815;  In  re  Norton  (1902), 
64  Kan.  842,  68  P.  639,  91  Am.  St. 
R.  255;  JState  vs  Shuford  (1901), 
128  N.  C.  588,  38  S.  E.  808;  Matter 
of  Quinn    (1807),   152  N,  Y.  89. 


40  N.  E.  175;  Daniel  vs  Hutcheson 
(1893),  4  Tex.  Civ.  App.  239,  22 
S.  W.  278;  Ayers  vs  Lattimer 
(1894),  67  Mo.  App.  78;  In  re 
Hinlcle  (1884),  31  Kan.  712,  3  P. 
631;  State  vs  Lake  (1873),  8  Nev. 
276;  Hildreth  vs  Mclntyre  (1820), 
1  J.  J.  Marsh.  (Ky.)  206,  19  Am. 
Dec.  61;  Treble  vs  Frame  (1829), 
1  J.  J.  Marsh.  (Ky.)  205;  Mallory 

vs  Hiles  (1802),  4  Mete.  (Ky.)  63; 

SUte    vs    Boone    Countv    Court 
(1872),    60    Mo.    317;    People    vs 

Toal    (1890),   85   Cal.   333,  23   P. 

203;   Caldwell  vs  Barrett  (1003), 

71  Ark.  810,  74  S.  W.  748. 
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all  the  authorities  will  be  found  quoted."  However,  it  mav 
not  be  amiss  to  give  here  a  few  rulings,  bearing  directljr  upon 
the  question  of  de  facto  courts. 

§  397.  Same  subject— Rulings.— In    In    re    Norton.^ 
which  was  a  proceeding  in  habeas  corpus,  the  petitioner  was 
convicted  in  the  Court  of  Common  Pleas  of  Cherokee  and 
Crawford  counties  of  murder  in  the  second  degree,  and  sen- 
tenced to  imprisonment  for  a  term  of  twenty  years.    The  peti- 
tion alleged,  that  the  court  had  no  existence  at  the  time  of  ths 
conviction  and  sentence,  and  therefore  that  the  imprisonment 
of  the  petitioner  was  illegal,  and  that  he  ought  of  right  be 
discharged.    An  Act  of  the  legislature  had  been  passed  creat- 
ing such  court,  but  its  establishment  was  subject  to  the  fol- 
lowing proviso:     "Provided,  however,  that  the  majority  of 
the  qualified  electors  of  said  counties  shall  vote  in  favor  there- 
of as  hereinafter  provided."    An  election  was  held  and  after- 
wards the  respective  boards  of  county  commissioners  of  the 
two  counties  met,  canvassed  the  returns,  and  caused  the  result 
to  be  certified  to  the  Governor,  who  thereupon  appointed  a 
judge  of  the  court.    The  person  thus  appointed  qualified  and 
acted  as  such  judge  of  the  court  until  his  successor  took  pos- 
session of  the  office.    The  successor  thereafter  held  court  in 
the  several  counties,  tried  cases,  and  transacted  all  other 
business  coming  within  the  jurisdiction  of  the  court,  and  in 
June,  1900,  tried,  convicted  and  sentenced  the  petitioner. 
But,  afterwards,  it  was  discovered  that  the  proposition  to 
establish  the  court  had  not  received  the  majoritv  of  the  votes. 
To  sustain  the  validity  of  the  conviction,  it  was  argued  that 
the  court  was   recognized   by   tho  chief  executive,  bv  the 
sheriffs  of  both  counties  and  by  the  people,  and  therefore  it 
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wa«  entitled  to  be  regarded  as  a  de  facto  tribunnl.  However, 
the  Supreme  Court  was  unanimous  in  its  refusal  to  accede 
to  such  proposition,  and  declared  the  petitioner  illegally  im- 
prisoned. "There  must  be,"  said  the  court,  "a  reality  in 
the  existence  of  the  court  that  undertakes  to  deprive  one  of 
his  liberty.  In  all  cases  where  the  acts  of  de  facto  officers 
have  been  upheld,  there  existed  a  de  jure  office." 

In  State  vs  Shuford »  the  defendant  was  charged  with  lar- 
ceny, and  after  verdict  of  guilty  he  moved  in  arrest  of  judg- 
ment, and  excepted  to  the  refusal  of  his  motion.     From  the 
judgment,  he  appealed.     The  following  were  the  facts:  The 
General  Assembly  passed  an  Act  increasing  the  comber  of 
judicial  districts  to  sixteen,  and  stipulated  that  it  should 
take  eflFect  and  be  in  force  from  June  30th,  1901,  except  as 
to  the  fifteenth  district  whose  creation  was  to  be  effective 
from  and  after  the  25th  day  of  March,  1901.     The  Act 
further  provided,  that  the  courts  in  the  last  mentioned  dis- 
trict should  be  presided  over  by  the  judge  of  the  sixteenth 
district,  who  was  to  be  appointed  by  the  Governor  on  or  prior 
to  the  25th  April,  1901.     The  eflFect  of  the  Act  therefore 
was,  that  the  judge  of  the  sixteenth  district  was  to  be  appoint- 
ed and  act  before  the  district  was  legally  in  existence.    Nev- 
ertheless, the  Governor  appointed  and  commissioned  a  judge 
thereof.     On  appeal,  the  argument  was  pressed  that  the 
presiding  officer  was  at  least  a  de  facto  judge,  as  he  held  a 
commission  issued  by  the  Executive  under  the  authority  of 
an  Act  of  the  Legislature.     But  the  judgment  was  arrested, 
the  Court  holding  that  "the  indispensable  basis  of  being  a 
de  facto  officer  is  that  there  is  such  an  office."  • 

M 1901 ) ,  128  N.  C.  888,  38  8.  E.     20,  but  we  State  ts  Bailey  (MIiib. 
**•  1908),  118  N.  W.  fl7«. 

*8ee  alao  cases  dted  under  see. 
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An  analogous  English  case  may  also  be  quoted.'  There, 
upon  a  trial  of  an  issue  in  prohibition,  it  was  attempted  to 
give  in  evidence  a  document  from  the  Remembrancer's  oflSce 
of  the  court  of  Exchequer,  but  as  it  appeared  that  the  court 
had  not  been  duly  constituted,  the  evidence  was  overruled, 
Lord  Tenterden,  C.  J.,  saying:  "It  was  evidently,  therefore, 
a  proceeding  before  persons  not  forming  any  court  known  to 
the  laws  of  this  country." 

§  398.  De  facto  courto  may  exist  under  a  de  facto  gov- 
ernment— There  is,  however,  an  exception  to  the  above  rule, 
which  has  received  the  sanction  of  judicial  authority,  both 
in  England  and  the  United  States.  It  occurs  where  the  law- 
ful government  is  overpowered  and  ousted  for  the  time  being 
by  a  usurping  power,  which  takes  charge  of  it  and  maintains 
itself  by  force  and  arms.  The  de  facto  judiciary  administer- 
ing justice,  under  such  circumstances,  must  be  recognized  to 
avoid  intolerable  mischief  to  the  citizens  of  the  State.  "If 
the  government  itself,"  says  a  learned  court,  "is  a  usurpation, 
as  long  as  such  government  lasts  the  courts  established  by  it 
are  de  facto  courts,  because  the  only  existing  government  is 
de  facto;  and  when  the  rightful  government  is  restored,  the 
acts  of  such  courts,  as  a  matter  of  necessity,  must  be  held  to 
be  valid."  »• 

Thus,  in  Bank  of  North  America  vs  MeCall}^  it  was  con- 
tended that  certain  judicial  proceedings  from  St  Domingo 
were  void,  because  they  were  carried  on  by  a  court  whidi 
was  said  not  to  derive  its  authority  from  the  French  govern- 
ment    Presumably,  although  the  report  is  silent  on  the 


•Rogers  yt  Wood  (1831),  2  B. 
*  Ad.  248. 

i«St«te  y%  Boone  County  Court 
(1872).   SO  Mo.   317.     Also  Hil- 


dreth  vs  Mclntyre  (1828),  1  J.  J, 

Marsli.  (Ky.)  200,  19  Am.  Dec.  01. 

»(1812),4Biiu.  (Pa.)  371. 
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poiut,  the  coiirt  in  question  had  acted  at  a  time  when  the 
Island  was  in  the  throes  of  a  revolution,  and  its  lawful  govern- 
ment had  been  overthrown  by  the  revolutionists.  As  a  mat- 
ter of  history,  it  is  known  that  St  Domingo  was  in  a  state 
of  political  commotion  for  over  thirty  years  under  the  French 
regime,  and  that,  during  most  of  that  time,  a  de  facto  govern- 
ment waa  successfully  maintained  by  force  against  the  mother 
country.  This  state  of  affairs  continued  until  1825,  when 
its  independence  was  recognized  by  France.  Under  those 
circumstances,  the  Supreme  Court  of  Pennsylvania  over- 
ruled the  above  Contention,  and  declared  that  a  court,  act- 
ing under  the  authority  of  those  in  whom  the  power  of 
the  country  is  for  the  time  being  vested,  must  be  deemed  to 
have  the  jurisdiction  of  a  legitimate  court.  "There  was  a 
court  de  facto,  and  that  is  sufBcient,"  remarked  one  of  the 
judges. 

The  history  of  England  also  affords  a  memorable  instance 
of  the  application  of  the  above  doctriuf .  On  the  death  of 
Charles  I,  Charles  II  immediately  became  King  of  England 
de  jure ;  and  the  years  of  the  reign  of  Charles  II  are  to  this 
day  counted  from  the  death  of  Charles  I;  yet  there  was  an 
interval  of  eleven  years  between  the  death  of  Charles  I  and 
the  restoration  of  Charles  II,  during  the  greater  part  of 
which,  under  the  Protector,  a  government,  maintaining  order 
and  able  to  enforce  its  authority,  existed.  Sir  Matthew 
Hale,  though  he  never  formally  recognized  the  government 
of  Cromwell,  sat  as  judge  of  the  Common  Bench,  as  the  Court 
of  King's  Bench  was  called  in  Cromwell's  time,  in  tlie  adjud- 
ication of  caaes  involving  title  to  property  as  well  as  those 
affecting  civil  liberty.  In  a  word,  administering  the  plenary 
jurisdiction  of  the  court.  At  the  Restoration  he  sat  in  the 
same  court  as  Lord  Chief  Justice  of  the  King's  Bench.  His 
explanation  has  often  been  quoted,  to  the  effect  that  the  pub- 
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lie  business  must  go  on,  and  justice  be  administered,  alike 
under  de  facto  and  de  jure  governments. 

§  399.  De  facto  courts  under  other  drcumstancei.— 

Upon  principles  of  public  policy  and  necessity,  running  on 
parallel  lines  with  those  which  sustain  the  acts  of  de  facto 
oourts  under  de  facto  governments,  it  has  sometimes  been 
held  that  certain  tribunals,  exercising  jurisdiction  under  vari- 
ous exceptional  circumstances,  should  be  recognized  as  de 
facto  courts.  Thus,  the  Supreme  Court  of  the  United  States 
supported,  as  legal  and  binding,  the  judgment  of  a  Spanish 
Court,  rendered  in  Louisiana,  after  the  cession  of  that  coun- 
try to  the  American  Union,  but  before  the  same  was  formally 
surrendered.  The  court  held,  that  the  territory  was  de  facto 
in  the  possession  of  Spain,  and  subject  to  Spanish  laws,  and 
that  the  judgments  of  its  courts,  so  far  as  they  affected  the 
private  rights  of  the  parties  thereto,  must  be  deemed  valid. » 

§  400.  Courts  of  the  Confederate  States  of  America.— 

It  may  be  of  interest  from  an  historical  standpoint,  if  from 
no  other,  to  deal  briefly  with  the  courts  which  administered 
justice  in  the  Confederate  States  of  America,  during  the 
War  of  Secession.  There  was  for  a  long  time  much  fluctua- 
tion of  opinion  as  to  what  character  should  be  attributed  to 
them.  In  the  United  States  courts  their  status  underwent 
three  different  and  distinct  stages,  during  each  of  which 
were  entertained  opinions  at  variance  with,  and  sometimes 
directly  opposite  to,  those  previously  or  subsequently  held. 
A  passing  reference  to  each  period  will  be  made. 

o  rf  ?,? r  McDonouRh   ( 1834) .      vino  v.  Fernande.  ( 1885) ,  13  Tex 

,  p\"^-,fJ.  '^-    *'  "'^  ^y**"      •»»'  Cullin,  V,  Overton     ills]    i 
y»  Cohn   (1889).  37  Cal.  6»j  Tre-      OkU.  470,  54  P.  702 
De  Facto— 35. 
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S  401.  Same  mibject— Pint  period.— One  has  only  to 
peruse  the  judgments  pronounced  during  the  first  period, 
to  realize  that  the  judges  delivering  them  were  not,  in  many 
instances,  free  from  the  prejudices  and  feelings  which  were 
the  inevitable  .^ults  of  the  war.     Some  of  those  decisions 
sound  more  like  political  orations  than  the  deliberate,  impar- 
tial and  considered  deliverances  of  judicial  officers,  unbiased 
in  their  conduct,  and  uninfluenced  by  public  opinion.     The 
consequence  was  that,  during  a  certain  time  after  the  con- 
clusion of  the  war,  the  American  courts  generally  refused  all 
recognition  to  thq  judgments  of  the  courts  of  the  Confeder- 
ate States,  on  the  ground  that  the  alleged  government  from 
which  they  derived  their  authority,  being  illegal  and  rebel- 
lious to  the  sovereignty  of  the  United  States,  they  were 
tainted  with  the  same  illegality  as  the  body  from  which  they 
proceeded.     The  fact  that  the  United  States  government  ac- 
corded belligerent  rights  to  the  States  in  rebellion  was  not 
considered  of  any  consequence,  as  the  judges  claimed  that 
these  were  granted  as  a  matter  of  indulgence  and  not  of 
right.     They  held  that  as  the  legislatures  of  the  several 
States  in  rebellion  could  not  be  considered  as  de  facto  gov- 
emmenta,  neither  could  the  courts,  which  were  constituent 
parts  thereof,  be  looked  upon  as  de  facto  tribunals,  and  hence 
their  judgments  were  mere  nullities.    "We  cannot  conceive," 
it  was  said  in  one  case,  "of  any  condition  of  affairs  that 
would  authorire  us  to  tolerate  the  acts  of  persons,  as  legal, 
who,  claimed  to  exercise  judicial  functions,  who,  in  the  exer 
cise  of  these  functions,  were  sworn  to  disregard  the  Consti- 
tution of  the  United  States,  or  who  had  solemnly  sworn  they 
would  not  recognize  it  as  the  supreme  law  of  the  land. 
Writers,  on  the  law  of  nations  and  international  law,  speak 
of  de  facto  governments;  but  the  sense  in  which  the  word  is 
used  by  them  has  not,  and  cannot  have  any  application  to 
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the  State  goveramenU  known  to  the  Constitution  of  the 
United  State.  The  different  3tate«  of  the  Union,  or  rather 
the  people  of  the  different  States  of  the  Union,  constitute  one 
nation;  they  are  an  entirety;  therefore  we  say  that  there  cut 
be  no  such  thing  as  a  de  facto  government  of  the  United 
States  and  a  de  jure  government  of  the  United  States  exist- 
ing nt  one  and  the  same  time,  and  such  would  be  the  result 
of  any  admission  that  characterizes  the  organization,  known 
as  the  'Confederate  States/  as  a  government  de  facto."  " 

8  402.  Sune  subject-Second  period—But  when  the 
strife  and  excitement  of  fratricidal  conflict  had  passed  away 
and  the  courts  were  able  to  take  a  dispassionate  view  of  the 
state  of  things  that  existed  during  the  rebellion,  they  were 
impressed  with  the  idea,  that  the  citizens  of  the  Confederate 
States  recognized  and  obeyed  some  form  of  government  which, 
though  perhaps  not  entitled  to  be  called  de  facto  in  the  strict 
sense  of  the  term,  nevertheless  had  a  real  existence.     Acting 
upon  that  idea,  they  came  to  the  conclusion  that  the  judg- 
ments  of  the  Confederate  courts  should  be  regarded  as  foreign 
or  quasi-foreign  judgments.     "We  thus  see,"  says  Peck,  C. 
J.,  "the  rebel  government  in  this  State  held  and  declared' the 
government  of  the  United  States,  and  the  governments  of 
the  loyal  States,  to  be  foreign  governments,  and  the  people 
thereof  to  be  alien  enemies;  consequently,  applying  the  rule 
thus  laid  down  for  its  own  government,  no  just  complaint  can 
be  made  by  treating  it,  and  all  the  other  rebel  governments  in 
confederacy  with  it,  as  foreign  governments,  and  the  judg- 
ments of  their  courts  as  foreign  judgments,  though  we  do  not 

*  l'^?."   I'  ™""'"    ""'>•   ^  ''"•>•  26  Ark.  S80.  7  Am.  Rep 

Ark.  645.    See  also  Ray  V.  Tlmmp-  628;  Timm«  va  Grace   (I87n    M 

•on    (1809).  43  Ala.  434.  94  .\m.  Ark.  598.  '' 

Dec.   096;    Thompion   vi   Mankin 
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hold  them  in  taj  proper  «en«e  to  be  f  jiga  goTemmeiitB,  or 
their  judgmenta  foreign  judgment!,  accurately  apeaking, 
thej  were  not  foreign  govemmenta,  nor  were  the  judgments 
of  their  oourta  foreign  judgmenta."  '* 

Upon  principle,  thia  aecond  point  of  view  waa  worae  than 
the  firat,  for  the  firat  waa  at  leaat  a  logical  conaequenco  flow- 
ing from  the  aaaumed  premiaea,  whereaa  the  latter  waa  aimply 
an  anomaly.  In  order  that  judgmenta  may  be  rec<^ized 
and  aued  upon  aa  foreign  judgmenta,  the  State  whence  they 
come  must  be  acknowledged  as  auch  by  the  government  where 
they  are  attempted  to  be  enforced.  Hence,  the  objection  to 
regard  them  aa  foreign  judgments  waa  Sw.h  a  formidable  one, 
that  the  courta  aoon  relinquished  this  anomaloua  idea. 

§  403.  Same  lubject— Third  period.— Finally,  the 
courta  took  a  directly  opposite  view  to  that  adopted  at  first, 
and  were  not  content  with  adjudging  the  governments  ami 
oourta  existing  in  the  Confederate  States,  during  the  rebel- 
lion, de  facto  governments  and  de  facto  courts,  but  went  still 
further  and  recognized  in  them  a  de  jure  character.  They 
held  that  the  acta  and  ordinances  of  secession  were  mere  nulli- 
ties, and  although  the  State  governments  transferred  their  al- 
legiance from  the  United  States  to  the  supposed  government  of 
the  Confederate  States,  they  never  ceased  to  be  the  rightful 
govenunenta  of  those  States,  and  the  courts  under  them  wert* 
de  jure  courts.  Thus,  in  White  va  Canon,^'  the  Supreme 
Court  of  the  United  States  observed :  "The  objection  that  the 
judgment  of  the  Supreme  Court  of  Louisiana  is  to  be  treatc  1 
M  void,  because  rendered  some  days  after  the  passage  of  the 


I    I:' 


i4M«rtin  t*  Hewitt  (1870),  44 
Ala.  418.  Alio  Mowtly  vu  Tuthill 
(1871).  4S  Ala.  821,  8  Am.  Rep. 
710;  Shaw  ti  Lindiajr  (1871),  48 
AUk.  290;  Bush  n  Glover  (1872), 


47  Ala.  107;  Barclay  t*  Plnnt 
(1860),  SO  Ala.  800;  Bibb  vt  Avery 
(1871),  4S  Ala.  691;  Pepin  vs 
Laehenmeyer  (1871).  45  N.  Y.  27. 
**(1867),  6  Wall.  (U.  8.)  443. 
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•  nlinance  o{  seceHion  of  that  State,  i-     .a  i  uul  .e.     1  l,a'. 

•  nlinance  w««  an  abralute  nullity,  and  »'.  ■■  If  ...l.ae.  .1.  itlor 
uflfected  the  jurisdiction  of  that  court.  ,r  n  i  laii'Mi  if)  *hp 
nppollate  power  of  this  court." 

And  in  a  subsequent  case,  the  same  u.'cf  rip.  i«  tij-.  i^iipha- 
«i«ed  bv  the  same  court:  "We  admit  that  tlie  t  t-  of  tlo  -.  .•- 
eral  States  in  their  individual  capacities  an«<  ut  .>un-  diffi-r 
ent  departments  of  govcmmenU,  executive,  ju.liciai,   and 
legislative,  during  the  war,  so  far  as  they  did  not  impair  or 
tend  to  impair  the  supremacy  of  the  national  authority,  or 
the  just  rights  of  citizens  under  the  Constitution,  aiv,  in 
general,  to  be  treated  as  valid  and  binding.     The  existence 
of  a  state  of  insurrection  and  war  did  not  loosen  the  bonds 
of  society,  or  do  away  with  civil  government,  or  the  regular 
administration  of  the  laws.     Order  was  to  be  preserved, 
police  regulations  maintained,  crime  prosecuted,  property 
protected,  contracts  enforced,  marriages  celebrated,  estates 
settled,  and  the  transfer  and  descent  of  property  regulated 
precisely  as  in  time  of  peace.     No  one  that  we  are  aware  of 
seriously  questions  the  validity  of  judicial  or  legislative  acta 
in  the  insurrectionary  States  touching  these  and  kindred 
subjects,  where  they  were  not  hostile  in  their  purpose  or 
mode  of  enforcement  to  the  authority  of  the  National  govern- 
ment, and  did  not  impair  the  rights  of  citizens  under  the  Con- 
stitution." " 


(  ■ 


'•Horn  v»  Lockhart  (1873),  17 
Wall.  (U.  S.)  870.  Also  United 
States  vs  Insurance  Companies 
(1874).  22  Wall.  (U.  S.)  09.  103; 
Ketchum  vs  Buckley  (1878).  Of)  U. 
S.  188.  190;  .lohnson  vs  West  India 
Transit  Co.  (1894),  156  V.  8.  018. 
645,  15  Sup.  Ct.  R.  320,  530;  Cook 


vs  Oliver  (1870),  1  Woods  (U.  8.) 
437;  French  vs  Tumlin  (1871),  9 
Fed.  Cas.  (No.  S.104)  798;  Hen- 
dry vs  Cline  (1874).  29  Ark.  414; 
McQueen  vs  McQueen  (1876),  85 
Ala.  433:  Hill  vs  Annistead 
(1876),  66  Ala.  118. 


m 
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§  404.  Limitations  to  the  above  doctrine.— Tlie  juris- 
diction of  the  Courts  of  the  Confederate  States,  however, 
could  be  lawfully  exercised  only  over  citizens  residing  within 
the  rebel  lines,  and  could  not  affect  other  citizens  of  the 
United  States.     Thus,  it  was  held  in  Pennywit  vs  Foote," 
that,  as  between  parties  residing  in  the  State  of  Arkansas  and 
within  the  rebel  lines,  and  a  citizen  of  Ohio,  resident  within 
the  Union  lines,  between  whom  the  war  made  intercourse 
impossible,  there  could  be  no  jurisdiction  in  such  court,  by 
which  the  rights  of  non-residents  could  be  injuriously  affect- 
ed; neither  could  such  jurisdiction  be  acquired  by  the  consent 
or  waiver  of  an  attorney  practising  in  said  court,  who  was  em- 
ployed and  appeared  for  the  non-resident  defendants  before 
the  war  commenced.     His  general  authority  as  an  attorney, 
before  the  war,  though  not  revoked  by  the  clients,  did  not 
tuthorize  him  to  waive  any  of  their  rights,  nor  could  such 
consent  or  waiver  confer  on  the  court  jurisdiction  over  the 
case,  or  over  the  person  of  defendants." 

A  further  limitation  to  the  recognition  of  the  courts  of 
the  rebellious  States,  is  that  the  courts  created  by  the  Con- 
federate Congress,  for  supposed  national  purposes,  can  never 
be  considered  as  ever  having  had  any  judicial  authority,  and 
their  judgments  and  decrees  are  null  and  void.  These  courts 
were  evidently  on  a  different  footing  from  the  others,  and  the 
same  reasoning  could  not  be  applied  to  them.  Accordingly, 
the  Supreme  Court  of  the  United  States,  in  an  Action  for 
malicious  imprisonment,  in  which  the  defendants  attempted 
to  justify  as  officers  of  a  court  known  as  the  "District  Court 


U(I875).  27  Ohio  St.  600,  22 
Am.  Rep.  340. 

•  •Alio  Botta  vi  Crenshaw 
(1868),  3  Fed.  Cai.  (No.  1690) 
976;  Liviniitton  vh  Jordan  (1860), 
IS    Fed.    Cat.     (No.    84IS)    678; 


Cuyler  vs  Ferrill  (1867),  6  Tei. 
Cag.  (No.  3S23)  108S,  1  Abb.  (U. 
S.)  169;  Cook  V8  Oliver  (1870), 
1  Woods  (U.  S.)  437;  Brooke  v» 
Filer  (1871),  36  Ind.  402. 
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of  tlie  Confederate  States  of  America  for  the  Northern  Dis- 
trict of  Alabama"  held,  that  "the  Act  of  the  Confederate 
Congress  creating  the  tribunal  in  question  was  void.  It  was 
as  if  it  were  not.  The  court  was  a  nullity,  and  could  exercise 
no  rightful  jurisdiction.  The  forms  of  law  with  which  it 
clothed  its  proceedings  gave  no  protection  to  those  who,  as- 
suming to  be  its  officers,  were  the  instruments  by  which  it 
acted."  " 

§  40S.  Who  are  de  facto  judicial  officers.— The  law 

recognizes  no  difference  between  a  judge,  a  justice  of  the 
peace,  or  other  judicial  officer,  and  any  other  public  officer 
in  regard  to  the  application  of  the  de  facto  doctrine ;  and, 
therefore,  wherever  the  circumstances  are  such,  that  the 
person  acting  in  a  judicial  capacity  is  not  a  mere  usurper, 
but  has  color  of  right  or  authority  in  his  favor,  he  will  be 
regarded  as  a  de  facto  judicial  officer,  and  his  acts  will  be 
valid.  Howe.er,  the  subject  of  de  facto  officers  having  been 
amply  treated  of  in  other  parts  of  this  work,  it  will  be  suffi- 
cient to  cite  here,  without  comment,  the  numerous  authori- 
ties recognizing  de  facto  judges  ana  other  judicial  officers.** 


i  m 


p.  I 


I  (Hickman  vs  Jones  (1869),  0 
W«n.  (U.  8.)  197. 

ioManninK  v»  Weeks  (1891), 
139  U.  S.  504,  11  Sup.  Ct.  R.  024, 
35  L.  ed.  264;  affirming  In  re  Man- 
ning (1800),  76  Wis.  365,  45  N. 
W.  26;  In  re  Ah  Lee  (1880).  6 
Sawy.  410,  5  Fed.  899;  Walker  vs 
State  (1905),  142  Ala.  7.  39  So. 
242;  Stephens  vs  Davis  (Ala., 
1905),  39  So.  831;  Williamson  vs 
Woolf  (1861),  .37  Ala.  208;  Butler 
vs  Phillips  (1907),  38  Col.  378,  88 
P.  480;  Hinton  vs  Lindsay  (18S6), 
»  Ga.  746 ;  Pool  vs  Perdue  ( 1871 ) , 
44    Oa.    4S4;    People    va    Bangs 


(1800),  24  111.  (14  Peck.)  184; 
Becker  vs  People  (1895).  150  III. 
301,  40  N.  E.  944;  Lewiston  vs 
Proctor  (1860),  23  111.  (13  Peck.) 
533;  Lexington  4  H.  Turnpike 
Board  Co.  vs  McMurtry  (1845). 
45  Ky.  (6  B.  Mon.)  214;  Rodman 
V3  Harcourt  (1843),  43  Ky. 
(4  B.  Mon.)  224;  Reinhart  vs 
State  (1875),  14  Kan.  318:  Wood- 
side  vs  Wagg  (1880),  71  Me.  207; 
Brown  vs  Lunt  (1854),  37  Me. 
423;  Johnson  vs  McGinly  (1884), 
76  M«.  432;  Commonwealth  vs 
Kirby  (1849),  56  Mass.  (2  Cush.) 
677;  Thompson  vs  Couch    (1906), 


!'. 
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§  406.  Title  of  de  facto  judicial  officers  not  collater- 
ally assailable. — This  proposition  is  universally  admitted. 
"When  a  court  with  competent  jurisdiction  is  duly  estab- 
lished, a  suitor  who  resorts  to  it  for  the  administration  of 
justice  and  the  protection  of  private  rights  should  not  be 
defeated  or  embarrassed  by  questions  relating  to  the  title  of 
the  judge,  who  presides  in  the  court,  to  his  office.  If  the 
court  exists  under  the  Constitution  and  laws  and  it  had  juris- 
diction of  the  case,  any  defect  in  the  election  or  mode  of 
appointing  the  judge  is  not  available  to  litigants.  Such  ques- 
tions must  be  raised  by  some  action  or  proceeding  to  which 
the  judge  himself  is  a  party  and  where  the  issue  as  to  the 
validity  of  his  election  or  appointment  is  directly  involved. 
It  would  be  an  unseemly  proceeding  derogatory  to  the  dignity 
of  the  court  and  subversive  of  all  respect  for  the  orderly  ad- 
ministration of  justice  to  permit  private  litigants  to  enter 
upon  an  inquiry  as  to  the  title  of  the  judge,  before  whom  the 
action  is  pending,  to  his  office.  Of  course,  if  such  an  inquiry 
is  permissible,  the  very  judge  whose  official  existence  is  in 
question,  must,  in  the  first  instance  at  least,  determine  it 


144  Mich.  671,  108  N.  W.  363;  Peo- 
ple V8  Payment  (1806),  109  Mich. 
553,  67  N.  W.  689;  Fleming  vb 
Mulhall  (1880),  9  Mo.  App.  71; 
Coyle  vs  Sherwood  (1874),  1  Hun 
CS.  Y.)  272,  4  Thomp.  &  C.  34; 
Weeks  v»  Ellis  (1848),  2  Barb. 
(N  Y.)  320;  Greenleaf  vs  Lev 
(1847),  4  Denio  (N.  Y.)  168;  Peo- 
ple vs  Terry  (1887),  108  N.  Y.  1, 
14  N.  E.  815;  State  vs  Lewis 
(1890),  107  N.  C.  967,  12  S.  E. 
457;  Walcott  vs  Wells  (1800),  21 
Nev.  47,  24  P.  367,  37  Am.  St.  R. 
478,  9  L.R.A.  59;  Gitsky  vs  New- 
ton (1898).  17  Ohio  Cir.  Ct.  484; 
Hamlin  vs  Kassafer  (1887),  15  Or. 


450.  15  P.  778,  3  Am.  St.  R. 
176;  Campliell  vs  Commonwealth 
(1880),  96  Pa.  344:  Adam  vs  Men- 
gel  (Pa.  1887),  8  A.  60J;  Turney 
vs  Dibrell  (1873).  3  Bax.  (Tenn.) 
235;  McCraw  vs  Williams  (18S0), 
33  Gratt.  (Va.)  510;  Maddox  vs 
Ewell  (1817).  2  Va.  Cas.  59;  Mc- 
Gregor vs  Balch  (1842),  14  Vt 
428,  30  Am.  Dec.  231 ;  In  re  Boyle 
(1859).  0  Wis.  264;  Laver  vs  Mc- 
Glachlin  (1871),  28  Wis.  .104; 
State,  Ex  p.  (1905).  142  Aln.  S7. 
s.  c.  sub  noM.  State  vt  Judge,  33 
So.  835;  Usher  vs  Telegrnpli  Co. 
(1906),  122  Mo.  App.  98,  98  S.  V. 
84. 
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and  thus  he  is  compelled  to  violate  a  fundamental  principle 
in  all  proceedings  of  a  judicial  nature,  which  precludes  a 
peison  from  acting  as  a  judge  in  his  own  case  or  in  respect 
to  a  question  in  the  rnsult  of  which  he  has  a  personal  in- 
terest." " 


,  i 


§  407.  Same  subject  —  Illustrations,  —   Accordingly, 
whatever  may  be  the  defects  in  a  judge's  title,  and  whatever 
may  be  the  character  of  his  judgments  or  convictions,  an  ap- 
pellate court  will  not  entertain  any  objection  to  his  jurisdic- 
tion grounded  on  such  defects,  whenever  it  appears  that  he 
had  sufficient  color  of  right  or  authority  to  constitute  him 
an  officer  de  facto.     Thus,  in  State  vs  BrownJ^'  the  defendant 
was  indicted  for  murder  in  the  first  degree,  and  tried  and 
found  guilty  of  murder  in  the  second  degree.     He  removed 
the  case  to  the  Supreme  Court  by  writ  of  error.     One  of  his 
objections  was  that  the  judge  had  no  authority  or  jurisdic- 
tion to  sit  in  the  case,  because  his  term  of  office  had  expired. 
Held,  that  such  objection  could  not  be  entertained,  because  the 
judge  was  at  least  an  officer  de  facto,  and  until  his  right  to 
the  office  was  settled  by  a  direct  proceeding  for  the  purpose, 
it  could  not  be  legally  questioned  in  a  collateral  proceeding. 
So  in  People  vs  Sassovich,'^  the  appellant  was  convicted 
of  murder  and  sentenced  to  be  hanged.     On  appeal,  it  was 
contended  that  the  Governor  had  no  authority  under  the 
constitution  to  appoint  the  judge  who  presided  at  the  trial, 
and  therefore  the  trial  and  conviction  of  appellant  were  coram 
mn  judice.    Held,  that,  as  the  person  who  filled  the  office  of 
judge  at  the  time  the  case  was  tried  was  appointed  and  com- 
missioned by  the  Governor  under  and  in  pursuance  of  an  Act 
of  the  legislature,  he  entered  the  office  imder  color  of  right 


»iCurtin  vs  Barton   (18!)3),  139 
N.  Y.  505,  34  N.  E.  1093. 


22(18«7),  12  Minn.  5.38. 
"(1860),  29  C'al.  480. 
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and  became  an  officer  de  facto,  and  his  title  to  the  office  could 
not  be  questioned  in  that  collateral  mode. 

So  in  Ex  p.  Call  '*  a  person,  being  convicted  by  a  justice 
of  the  peace  as  a  delinquent  road-hand,  appealed  to  the  county 
court,  and  by  it  was  again  convicted,  and  detained  in  custody 
till  payment  of  the  fine  and  costs ;  and  thereupon  he  sued  out 
habeas  corpus  to  the  Court  of  Appeals,  setting  out  the  pro- 
ceedings of  the  county  court,  and  alleging  them  to  be  void 
for  want  of  jurisdiction,  and  on  account  of  ineligibility  of  the 
county  judge,  because  he  was  a  deputy  United  States  marshal 
at  the  time  of  his  appointment  Held,  that  the  County  Court 
havir''  acquired  jurisdiction  by  the  appeal,  the  objection  to 
the  judge's  title  could  not  be  collaterally  inquired  into.*' 

§  408.  Same  subject— Same  subject.— In  Campbell  vs 
Commonwealth  ^  two  associate  judges  not  learned  in  the 
law  sat  with  the  president  judge  in  Fayette  County  and  par- 
ticipated in  the  trial  and  sentence  of  certain  defendants  for 
arson.  It  was  not  denied  that  these  associate  judges  acted 
under  and  by  virtue  of  an  election  by  the  people  of  the  county, 
and  that  a  commission  was  regularly  issued  to  them  by  the 
Governor,  but  the  validity  of  their  title  to  the  office  was  ques- 
tioned on  the  ground  that  under  the  Constitution  of  1874, 
and  subsequent  legislation,  the  people  had  no  power  to  elect 
associate  judges  in  Fayette  County.  Held,  that  they  were 
judges  de  facto,  and  as  against  all  parties  but  the  Common- 
wealth they  were  judges  de  jure,  and  having  at  least  a  color- 
able title  to  these  offices,  their  title  thereto  could  not  be 
questioned  in  any  other  form  than  by  quo  warranto  at  the 
suit  of  the  Commonwealth. 


J«(1877),   2  Tex.  App.    (Crim. 
Cm.)  497. 


*(See  alw  It«b««8  CorpuS;  «ec. 
43'',. 

>*(1680),  m  Pa.  344. 
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So  in  Culbertson  vs  Oalena,*^  the  City  of  Galena  sued  the 

appellant  before  one  R.  F.  Barry,  who  acted  as  a  justice  of 

the  peace  of  Jo  Daviess  county,  to  recover  a  penalty  for  an 

alleged  violation  of  an  ordinance  of  the  city.     The  cause 

was  removed  by  appeal  to  the  Circuit  Court.    The  appellant 

appeared  in  the  Circuit  Court  and  moved  to  dismiss  the  suit, 

and  reversed  the  judgment  of  the  justice,  upon  the  ground 

that  he  had  not  filed  a  bond  with  security  previous  to  his 

entering  upon  the  duties  of  his  office.     The  Court  overruled 

the  motion.    Upon  appeal,  it  was  held  that  the  Court  below 

was  right  in  doing  so,  inasmuch  as  in  a  proceeding  of  this 

nature,  it  is  sufficient  to  show  that  the  justice  acted  as  such, 

and  his  right  to  exercise  the  duties  of  the  office  cannot  be 

collaterally  examined.** 

So  in  In  re  Badl "  it  appeared  that  one  Shaughnessey 
was  appointed  a  justice  of  the  peace  by  the  common  council 
of  Portgage,  to  fill  a  vacancy  made  by  the  resignation  of  an- 
other. Thereupon  an  action  was  commenced  before  such  jus- 
tice, and  a  summons  issued  by  him  in  favor  of  one  Charles 
Chislow  and  against  the  petitioner,  Charles  Radl.  Upon 
the  return  of  the  summons  served  upon  him,  Radl  applied  to 
the  Supreme  Court  for  a  writ  of  prohibition  to  perpetually 
restrain  such  justice  from  taking  any  steps  or  exercising  any 
jurisdiction  in  the  cause,  on  the  ground  that  the  common 
council  had  no  lawful  authority,  to  fill  such  vacancy  by  ap- 
pointment. Held  that,  assiiming  such  to  be  the  facts,  still, 
as  there  was  such  an  office  de  jure  in  the  city  as  justice  of 
the  pt^ce  to  be  filled,  and  as  the  person  who  acted  was 
ostensibly  appointed  to  fill  that  office  and  qualified,  he  must 


ill 


"(1845),  7  111.  (2  OHI.)   129. 
"See     also     State     vs     Miller 
<Ifi02),  111  Mo.  642,  20  S.  W.  243. 


S9(1804),  86  Wis.  645,  67  N.  W. 
1105. 
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be  regarded  as  such  officer,  at  least  de  facto,  and  hence  his 
jurisdiction  could  not  be  questioned  upon  prohibition."' 


§  409.  Same  subject — Same  subject. — So  it  has  been 

held  that  the  right  of  a  justice  of  the  peace,  acting  under 

c^olor  of  appointment,  to  fill  a  vacancy,  can  not  be  ques- 

loned  by  a  suit  to  enjoin  the  collection  of  a  judgment  ren- 

'ered  by  him.'*    So  on  a  certiorari  issued  to  review  the  con- 

ction  of  the  relator  for  assault  and  battery  in  a  court  whose 

J   dges  were  claimed  to  have  been  appointed  under  an  uncon- 

s'itutional  enactment,  it  was  held  that  the  judges,  if  not 

i  de  jure,  were  such  de  facto,  with  color  of  title,  and 

t      r  actP  must  be  respected  until  judgment  of  ouster  was  pro- 

no  need  against  them.'*    So  where  a  person,  acting  as  justice 

of  the  peace,  holds  a  commission  for  that  office  from  the 

Governor,  under  the  seal  of  the  State,  the  Court  will  not  go 

behind  that  commission  to  inquire  whether  he  has  been  duly 

appointed  to  that  office  by  the  Greneral  Assembly  of  the  State, 

or  not.'*    So  if  a  judge  of  a  district  court  holds,  at  the  same 

time,  the  office  of  Mayor  of  a  city  within  the  district,  the 

question  whether  he  is  disqualified  to  act  as  judge  by  reason 

of  incompatibility  in  the  two  offices,  cannot  be  determined 

upon  an  appeal  taken  by  a  person  whom  he  has  tried  and 


'oFor  further  cases  on  prohibi- 
tion,    see     State     vs     McMartin 

(1889),  42  Minn.  30,  43  N.  W. 
572:  Thompson  vs  Couch  (1906), 
144  Mich.  071,  \m  S.  VV.  363.  See 
also  Prohibition,  sec.  440. 

,  SI  Baker  vs  Wambaugh  (1884), 
99  Ind.  312:  Cooper  vs  M<iore 
(1870).  44  Miss.  386.  Also  Little- 
ton vs  Smith  (1889),  119  Ind.  230, 
21  N.  E.  886. 

ssCoyle  vs  Sherwood    (1874),  1 
Hun  (N.  Y.)  272,  4  Thomp.  it,  C. 


34;  People  vs  Sherwood  (1874),  4 
Thomp.  &  C.  34.  See  also  Curtin 
vs  Barton  (1803),  139  N.  Y.  505, 
34  N.  E.  1093;  Morris  vs  People 
(1846),  3  Denio  (N.  Y.)  381; 
State  vs  McMartin  (1889).  4i> 
Minn.  30.  43  N.  W.  572;  State  vs 
Recorder  (1896),  48  La.  Ann.  1375, 
20  So.  908;  Byer  vs  Harris  (X.  J. 
1909),  72  A.  136.  See  also  Cer- 
tiorari, sees.  437,  438. 

»>Xorwich         vs         Yarrington 
(1848),  SO  Vt.  473. 
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found  guilty  upon  a  complaint  originally  made  returnable 
before  him."  Again,  a  de  facto  judicial  officer's  authority 
cannot  be  collaterally  questioned  on  the  ground  that  he  was 
a  minor,"  or  an  alien,""  or  had  not  residential  qualification," 
at  the  time  of  his  appointment  or  election. 

§  410.  Same  subject— Same  subject.— Finally,  a  rath- 
er interesting  and  peculiarly  circumstanced  case  will  be  re- 
ferred to.     It  is  Coolidge  vs  Brigham,^''  determined  in  the 
Supreme  Court  of  Massachusetts.     The  action  in  that  case 
was  commenced  by  a  writ  signed  and  issued  by  one  William 
Barnes  of  Marlborough  in  the  county  of  Middlesex,  as  jus- 
tice of  the  peace  for  said  county,  and  made  returnable  before 
him.     The  parties  appeared  on  the  return  day,  and,  after  a 
trial,  judgment  was  rendered  for  the  plaintiff,  and  the  de- 
fendant appealed  to  the  Superior  Court.    In  the  latter  court 
the  defendant  moved  that  the  action  be  dismissed  for  the  rea- 
son that  Barnes  was  not  a  lawful  justice  of  the  peace.     It 
appeared  at  the  hearing  upon  the  motion,  that  another  per- 
son by  the  name  of  William  Barnes,  residing  in  Marlborough, 
had  been  for  several  years  a  justice  of  the  peace,  and  so  con- 
tinued up  to  the  time  of  his  death,  in  1856 ;  that,  in  conform- 
ity to  custom,  and  in  ignorance  of  the  fact  of  his  death,  a 
new  commission  in  his  name  was  made  out  and  signed,  in 
anticipation  of  the  expiration  of  his  former  commission,  and 
was  sent  by  mail  addressed  to  "William  Barnes,  Esq.,  Marl- 
borough, Mass.;"  that  the  Governor  and  council  did  not 
know  of  the  existence  of  such  a  person  as  the  William  Barnes 


xCommonwealth  vs  Tnber 
<1877),  123  Mam.  283;  Dredia  vg 
Baache  (1900),  60  Neb.  655,  83  N. 
W.  916. 

"Hooper  v«  Qoodwin  ( 1861 ) ,  4& 
M*.  79. 


"Fancher  vg  Stearng  (1889),  81 
Vt.  616,  18  A.  455. 

"State  vs  Fountain  (1806),  14 
Wash.  236,  44  P.  270. 

"(1861),  1  Allen   (Mass.)   333. 
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who  signed  the  writ  in  the  action,  and  intended  simply  to 
renew  the  commission  of  the  former  magistrate;  and  that 
the  last  named  William  Barnes  received  the  commission,  so 
addressed,  from  the  postoflSoe  in  Marlborough,  and  went  with 
it  before  the  Governor  of  the  Commonwealth,  who  was  not 
acquainted  with  him,  and  took  the  oaths  of  ofiice.  It  also 
appeared  that,  since  taking  the  official  oaths,  he  had  per- 
formed the  ordinary  duties  of  a  justice  of  the  peace  for 
that  county.  Upon  these  facts,  it  was  held  that  the  Court 
had  no  authority  t6  entertain  the  motion  to  dismiss  the  ac- 
tion, as  the  justice,  acting  under  color  of  a  commission  issued 
under  the  Great  Seal  of  the  State,  was  an  officer  de  facto, 
and  his  right  to  office  could  not  be  questioned  collaterally." 


•»For  further  caaea  on  collateral 
attacks    on    judicial    offlcers,    see 
Manning  vs  Weeks  (1891),  139  U. 
S.  804,  II   Sup.  rt.  624,  35  L.  eU. 
264,     affirming     In     re     Manning 
(1800),  76  Wis.  366,  46  N.  W.  26; 
Ball  vs  United  States  (1800),  140 
U.  S.  118,  11  Sup.  Ct.  761,  35  L. 
ed.    377;    In    re   Boyle    (1860).   9 
Wis.  264:  Baker  vs  SUte   (1887), 
60  Wis.  32.  33  N.  W.  52;  Read  vs 
Buffalo    (1867),  4  Abb.   Dec.    (N. 
y.)    22,  3  Keyes,  447;    People  vs 
Dillon    (1804),  20  N.   Y.  S.  778; 
People  vs  White  (1840),  24  Wend. 
(N.    Y.)    620;    Nelson    vs    Peopl« 
(I860),   5   Parker  Cr.   R.   30,   af 
firmed  (1«6I).  23  N.  Y.  293;  Rog- 
ers vs  Beauchamp  (1885),  102  Ind. 
33,  4  N.  E.  185;  Kuhle  vs  People 
M895),  05  III.  App.  378;  Orme  vs 
Commonwealth (1900),  21  Ky.  Ijiw 
R.   1412,  55  S.  W.   195;   State  vs 
Gleason   (1869),  12  Fla.  190:  Peo- 
ple vs  Gobies  ( 1887),  67  Mich.  476, 
36    N.    W.    91;    In    re    Corrigan 


(1877).    37    Mich.    66;    Facey    va 
Fuller   (1866),  13  Mich.  627;  Nor- 
wich vs  Yarrington  (1848),  20  Vt. 
473;    Sheehan's  Case    (1877),   122 
Mass.  445,  23  Am.  Rep.  374;  State 
vs  Brown    (1867),   12  Minn.  538; 
In  re  Johnson  (1884),  16  Neb.  612, 
19  N.  W.  694;  Anderson  vs  Morton 
(1003),  21  App.  Caa.  (D.  C.)  444; 
State  vs  Pertsdorf   (1881),  33  La. 
Ann.  1411;  State  vs  Lewis  (1870), 
22  La.  Ann.  33;  SUte  vs  WMIIiams 
(1883),  36  U.  Ann.  742;  Clark  vs 
Commonwealth   (1868),  20  Pa.  St. 
(5  Casey)    129;   State  vs  Whitnev 
(1879).  7  Or.  386;   Frichnicht  vs 
Hulsaidt  (1882),  6  N.  J.  L.  J.  57; 
Hamilton  vs  State  (1899),  40  Tex. 
Cr.  R.  464.  51  S.  W.  217:  Caldwrtl 
vs  High  (Dist.  Ct.,  1881),  6  WkJy. 
Law    Bui.    201;    State    vs    Bailey 
(Minn.,    1908),    118    N.    W.    676; 
State  vs  Bednar  (N.  D.  1909),  121 
X.  W.  614.    See  also  Habeas  Cor 
pus,  sec.  436;   Certiorari,  ss.  437, 
438;  Prohibition,  sec.  440. 
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§  411.  Same  subject  —  English  iUustrations.  —  In 
Hippaly  va  Tucke*^  the  head-note  reads  thus:  "Judge  of  an 
inferior  court  has  not  taken  the  oath  and  sacrament  according 
to  Stat.  25  Car.  2;  yet  his  judgment  is  not  void,  and  cannot 
be  assigned  for  error."     The  report  verbatim  is  as  follows: 
"Error  of  a  Judgment  in  Newberry  Court;  and  it  was  as- 
signed, that  the  Mayor  who  was  judge  there  had  not  taken 
the  oath  or  sacrament  according  to  Stat.  25  Car.  2  for  which 
his  office  was  void  before  the  judgment  given,  and  so  the  mat- 
ter coram  non  judice.     To  which  it  was  answered,  that  this 
is  not  matter  assignable,  being  contrary  to  the  Record,  where- 
by he  is  taken  and  admitted  to  be  judge,  2  Cro.  359,  3  Cro. 
320.     Also  though  the  statute  make  the  office  void,  yet  that 
is  only  quoad  himself,  to  subject  him  to  a  fine  for  meddling 
in  the  office ;  not  quoad  strangers,  who  may  not  know  whether 
he  had  taken  the  oaths  or  not,  to  make  his  judgments  void 
to  their  prejudice.     Further  it  was  said,  that  he  is  de  facto 
a  judge,  which  is  sufficient ;  as  if  a  steward  de  facto  admits 
a  copyholder,  the  admission  is  good,  though  he  was  not  a  de 
jure  steward.     But  to  this  it  was  replied,  that  the  statute 
in  making  the  office  void  makes  it  void  to  all  purposes  touch- 
ing the  jurisdiction,   and   then  this  matter  is  assignable, 
though  contrary  to  the  Record.     2  Roll.  761.     Of  which 
opinion  was  the  court  now,  and  reversed  the  judgment.     Hut 
afterward  Hill  30  &  31,  Car.  2,  inter  Denning  vs  Jennings, 
which  is  entered  Pasch.  30  Car.  2  B.  R.  Rot.  391,  it  was 
adjudged  contra." 

This  last  mentii  ned  decision  was  followed  by  the  court  in 
the  subsequent  case  of  Deniiing  vs  Norris*'  where  a  portion 
of  the  report  reads :  "Error  of  a  judgment  in  Norwich  court, 
Msigned,  that  the  sheriff  by  whom  the  judgment  was  given 


♦•(1677),  2  Lev.   184,  83  Eng. 
Btp.  610. 


"(1679),  2  Lev.  243. 
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had  not  taken  the  oatha,  and  subscribed  the  Declaration, 
according  to  13  Car.  2,  Cap.  1.  The  defendant  pleaded,  that 
the  oaths  and  declaration  were  not  tendered  to  the  sheriff. 
The  plaintiff  demurred.  And  resolved,  that  this  is  not  as- 
signable contrary  to  the  Record  and  admittance  of  the  par- 
tics  ;  for  this  is  in  effect  to  say  that  he  was  not  sheriff,  because 
the  statute  says  upon  default  etc.,  shall  be  void." 

In  the  further  case  of  Andrews  vs  Linton*'  it  was  held 
that,  "Tis  not  assignable  for  error  that  the  party  who  sat  as 
judge  in  the  court  below  was  not  a  legal  judge."  And  Chief 
Jtistice  Holt,  commenting  there  on  Denning  rs  Norris,  supra, 
said  "he  was  counsel  in  the  said  case,  and  that  the  court 
held  there,  that  since  the  defendant  had  admitted  the  judge 
to  be  a  judge,  by  a  plea  to  the  action,  he  was  estopped  to  say 
that  he  was  not  a  judge  afterwards.  And  he  denied  the 
case  of  Hippisley  vs  Tucke  to  be  law." 

§  412.  Same  subject — Same  subject. — So  it  has  been 
repeatedly  held,  that  judicial  acts  done  in  a  court  baron  by 
a  steward  not  duly  appointed,  or  by  an  under-steward  who 
kept  court  as  steward  without  authority  of  the  lord  or  of 
the  high  steward,  were  valid,  as  done  by  color  of  authority, 
the  lawfulness  of  which  the  suitors  could  not  inquire  into.*' 
And  in  Knowlea  vs  Luce,*^*  it  is  even  stated  by  Manwood, 
J.,  that  where  the  clerk  of  the  lord  of  a  manor  held  a  man- 
orial court,  without  general  or  special  authority  from  the  lord 
to  do  so,  he  was  a  good  officer  de  facto  until  disturbed  by  the 
lord;  for  the  tenants  were  not  obliged  to  examine  into  his 


4*  (1703),  2  Ray.  (Ld.)  884. 

4tHarri8  vs  Jtyt  (1699),  Cro. 
Eliz.  699,  78  Eng.  R.  934;  BUgrave 
T8  Woods  (1591),  1  Leon.  227; 
Parker  vs  Kett  (1701),  12  Mod. 
460,   88  Eng.  R.   14M;   Leach  va 


Whitaker  (1833),  S  B.  &  Ad.  400, 
417;  Vin.  Abr.  Steward  of  Courts 
(G) ;  Com.  Dig.  Copyhold,  C.  5. 
«»«(1580),  Moore,  109,  72  Eng. 
R.  473. 
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•uthor,tj,  nor  was  he  compellable  to  give  an  account  of  it 
to  them.  So  in  0' Brian  vs  Kinvon**  it  i.  laid  down  that 
all  judicial  acta,  as  admiwiona,  institution*,  certificates,  etc., 
done  by  a  bishop  de  facto  only,  are  valid,  though  other  acU 
of  his  may  be  invalid. 

Again,  in  Margate  Pier  Co.  v»  Hannam»  where  the  objec- 
tion made  to  the  justice  was  grounded  upon  the  fact  that  he 
had  not  taken  the  oaths  at  the  general  sessions,  nor  delivered 
in  the  certificate,  as  required  by  law,  Abbott,  C.  J.,  said- 
"Many  persons,  acting  as  justiot-s  of  the  peace  in  virtue  of 
offices  in  corporations,  have  bcon  ousted  of  their  offices  from 
some  defect  in  their  election  or  appointment;  and  althougl. 
all  acts  properly  corporate  and  official,  done  by  such  persons, 
are  void,  yet  acts  done  by  them  as  justices,  or  in  a  judicial 
character,  have  in  no  instance  been  thought  invalid.  This 
distinction  is  well  known."*' 

So  in  R.  vaJHdicee  of  Herefordshire  »  it  was  claimed  that 
a  certain  official  act  of  a  justice  of  the  peace  was  invalid, 
because  he  had  not  taken  the  qualification  oath  prescribed  bv 
18  Geo.  II,  c.  20.     The  objection  was  overruled  bv  the  courJ. 
Bayley,  J.,  saying:   "The  acts  of  the  Justice  are  valid    al- 
though he  may  be  liable  to  certain  penalties.     Can  it  bo 
contended  that  if  a  magistrate  who  has  taken  the  qualification 
oath,  that  he  is  worth  £100  per  annum,  and  from  circumstan- 
ces IS  afterwards  reduced  to  £80  and  ho  commits  a  man  after 
his  income  is  so  reduced,  an  action  will  lie  against  a  gaoler 
for  taking  the  man  into  his  cus-tody?     If  that  cannot  be 
contended,  the  argument  here  fails.     The  construction  to 
be  put  upon  the  18  Geo.  II,  c.  20,  is,  that  the  magistrate 

«M  1620) ,  Cro.  J.c.  552.  79  E„g.  ,.See  comment,  on  thi,  ca.e  in 

»»(1819),  3  B.  4  Aid.   266.  22      256. 

^^•'"-     ^  «'(1819),lChittv.  700, 
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shall  be  onlj  so  far  disqualified  from  acting  that  he  shall  be 
subject  to  certain  penalties  if  he  does  act     In  this  case  the 
acts  of  the  justice  are  valid,  though  he  may  be  liable  to  pen- 
alties for  not  having  taken  the  oath  prescribed  by  the  statute." 
But  the  whole  doctrine  applicable  to  judicial  oflScers,  is 
apparently  summed  up  by  Buller,  J.,  in  Milward  vs  Thatch- 
er*^ where  the  learned  judge  says :  "The  cases  cited  from  Cro. 
Car.,  Cro.  Eliz.,  and  Sir  W.  Jones,  are  cases  of  writs  of  error 
brought  in  civil  actions,  and  the  objection  was  taken  to  the 
competency  of  the  judges  below;  but  in  such  cases  the  ques- 
tion whether  they  be  properly  judges  or  not,  can  never  be 
determined ;  it  is  sufficient  if  they  be  judges  de  facto.     Sup- 
pose a  person  were  even  criminally  convicted  in  a  court  of 
record,  and  the  recorder  of  such  court  were  not  duly  elected, 
the  conviction  would  still  be  good  in  law,  he  being  the  judge 
de  facto." 


§  413.  Same  subject— Canadian  authorities.— In  but 
a  few  Canadian  cases  has  the  de  facto  doctrine  been  applied 
to  judicial  officers.  In  Speera  va  Speera  *•  it  was  held  that 
a  judgment  rendered  by  a  junior  county  court  judge  in  a 
surrogate  court  matter,  after  his  authority  to  act  had  ceased 
by  reason  of  the  appointment  of  a  senior  judge  who  was  ex 
officio  surrogate  judge,  could  not  be  set  aside  on  appeal,  the 
ground  being  that  the  junior  judge  was  an  officer  de  facto 
at  the  time  he  delivered  his  judgment."  In  Crookahank  vs 
McFarlane'^^  letters  of  administration  were  objected  to  be- 
cause the  surrogate,  it  was  claimed,  had  not  taken  the  oath 
of  office,  but  the  court  held,  that  it  will  be  presumed  that  a 
person  acting  as  surrogate  has  taken  the  ofecial  oath,  but  if 


««(1787),  2  Term  (D.  *  E.)  81, 
1  R.  R.  431. 
4«(1896),28  0.  R.  188. 


•  •For  full    particulars  of  this 
cate,  aee  B«e.  117. 

iM18S3),  7  K  3.  544. 
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he  has  not,  his  acts  will  not  be  invalid,  if  he  has  been  ap- 
pointed to  office.  ^ 

In  Hogle  vs  Rockwell"  prohibition  was  applied  for  to 
have   a  conviction   for  selling  liquor,   without   a   license, 

18,  1898  by  Rockwell,  one  of  the  defendants,  and  one  Moy- 
nan;  and  the  conviction  was  made  on  the  27th  of  the  same 
month,  by  Rockwell,  and  one  Poirier,  the  other  defendant. 
W      Tfi  '^"'  '^'  commission  of  the  peace  as  to  these 
justices,  had  been  revoked  on  July  16,  and  the  new  commis- 
sion  dated  the  same  day  did  not  include  Moynan.    The  con- 
tention  was  that,  as  the  latter  was  not  a  justice  of  the  peace 
at  the  time  he  signed  the  warrant,  the  same  was  void.     And 
as  to  the  other  two,  their  authority  was  challenged  on  the 
ground  that  they  had  not  taken  the  oath  of  office  when  they 
jr.de  the  conviction.    The  judgment  of  the  Court  was  as  fol 

Zu  ,'^°°f!"°«  ^'•«*  '"^^  -«-t  of  quality  in  the  justices 
should  have  been  urged  before  the  magistrates  to  avail  now; 
considering  that  respondents,  Rockwell  and  Poirier,  were  dc 
facto  justly  of  the  peace;  that  their  acts  were  not  invalid- 
and  that  the  want  of  jurisdiction  does  not  clearly  appear;' 
doth  dismiss  the  petition  with  costs."  »« 

rl  *"•  ^""^«  °»>J«=tion  to  judge  to  be  spread  on  the 
record,  of  no  avail.-As  is  evident  from  the  foregoing  au- 

lateral  attack  on  the  authority  of  regular  judges,  though 

th  cold.   .  r'  "."'^''"'^'     ''  "  ""*  ^«P^°^-*  "A 
the  conduct  of  the  parties  to  a  suit,  upon  their  consent  exprVss 

^"(.898).  a,  Que.   R.    (8.   C,      Ex.   p.   M.invM.e    ,1898).  ,   C.„. 

"AI«,   R.   y,   Boyle    M8fl8.     4      ^"'""   ^"'"  "^*-     '^'""*'   **"   '*•• 
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or  implied,  but  upon  the  broad  principle,  as  already  inti- 
mated, that  the  administration  of  justice  might  be  fettered 
and  impeded  at  every  step  were  persons  coming  before  a 
judge  de  facto  permitted  to  question  his  title.  Hence,  it  is 
of  no  avaU  to  a  litigant  to  challenge  a  judge's  jurisdiction  at 
the  outset  and  have  his  objection  spread  on  the  record,  since 
an  appellate  court  will  refuse  to  take  notice  of  it. 

Thus,  in  McGregor  va  BalchJ^*  where  objection  to  a  justice 
of  the  peace  on  account  of  ineligibility,  had  been  made  at 
the  trial  before  him  and  overruled,  the  Supreme  Court  of 
Vermont,  on  appeal,  remarked:     "It  is  said  that  these  de- 
fendants have  presented  the  question  as  soon  as  their  rights 
were  invaded  by  the  acts  of  this  justice.     This  is  true  if 
they  have  the  right  which  they  contend  for.     But  if  Mor- 
riU  was  a  justice,  duly  appointed,  and  acted  as  such,  the 
plaintiff  might  well  bring  this  suit  before  him,  not  knowing 
of  his  holding  an  office  incompatible  with  the  office  of  justice, 
which  he  exercised,  and  there  would  be  no  more  propriety  in 
saying  the  suit  should  fail  on  that  account,  because  the  de- 
fendant in  this  suit  brought  his  appointment  in  question,  than 
in  saying  the  reverse.     There  was  nothing  particularly  af- 
fecting the  interest  of  this  defendant  in  being  sued  before 
this  justice,  nor  should  he  be  permitted  to  inquire  whether 
Morrill  rightfully  held  the  office,  in  any  suit  to  which  the 
justice  was  not  a  party."  " 

Again,  in  Keith  va  State,^^^  the  defendant  caused  certain 
objections  to  the  judge's  jurisdiction  to  be  spread  upon  the 
record,  but  it  was  held  that,  from  the  objections  and  from 
the  legislation,  of  which  the  court  would  take  judicial  notice, 

•M1842).   U  Vt.   428,   39   An,.  e«.(1887).  40  Ark.  430.  6  8.  W. 

Dm.  231.  MA 

"See  alio  Nelson  v»  People 
(1860),  5  Parker  Cr.  R.  (N.  Y.) 
30,  affirmed  (1861),  23  N.  Y.  293. 
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it  was  shown  that  the  judge  ,vas  judge  de  facto,  if  not  de 
jure  and  h«  acts  were  binding  on  the  public,  and  his  right 
Z  "'i  ^  jr'"°'^  '°  *  '''^'  P'«^»"«  to  which  he 
observed:    "It  was  intimated  in  that  case  that  the  ruliig 

subt  tt  J:  ^°      ^^T'  ''  *'^  '"^^  ^•'^  -*  -1-taril,* 

ubnntted  to  the  jurisdiction;  but,  as  consent  cannot  confer 

jurisdiction    ...     and  the  facts  were  all  apparent  Z 

the  court,  we  fail  to  appreciate  the  force  of  the  suction." 

§  415.  When  foregoing  principles  are  inapplicable - 

However,  the  general  doctrine  heretofore  expounded  in  re 
gard  to  collateral  attack,  „ust  be  restricted  in  its  application 
to  persons  who  are  actively  engaged  in  the  discharj^  of  judT 

Te ir  r^  Z'  T  ''r  "'"^^'^°  ^'  '^'"^  i-dges'lhatU 
^naWy  ^  invoked  unless  the  officer  holds  his  office  under  some 
deg^  of  notoriety  and  is  in  the  exercise  of  continuous,  or 
at  ^ast  fr«,uent,  official  acts  of  the  kird  that  are  atteni;ted 
to  be  called  in  question."  "There  is,"  says  one  Court,  "a 
material  distinction  between  an  officer  de  facto,  with  general 
du  les  to  perform  through  a  stated  term  of  office,  and  a  spe- 
cial court  organized  for  a  single  specified  trial  »  " 

The  same  distinction  is  to  be  made  where  the  court  itself 
18  not  a  special  one,  but  the  officer  presiding  it,  is.  There- 
for^, while  It  would  be  greatly  detrimental  to  the  adminis- 
tration of  justice  and  against  public  policy,  to  allow  litigants 
to  assail  the  authority  of  a  regular  judge,  it  would  be  ridicu 
I0U8  to  apply  like  principles  to  a  person,  who  may  act t, 

^^»Rlve,  V.  Pettit  ,,842).  4  Ark.  ..R,ee  v,  Co„,™..nweaith  (,867) 

"Vacarriv,  Maxwell  <,855),  3      '  ^""'-  '^y)  14. 
Blateli.  (U.  S.)  368. 
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judicial  capacity  possibly  once  or  twice  in  a  lifetime,  and 
whose  occupation  in  the  community  has  nothing  in  common 
with  the  exercise  of  such  functions.  If  a  litigant  willingly 
submits  to  the  jurisdiction  of  such  a  person,  while  he  is 
acting  under  color  of  right,  this  precludes  him  from  after- 
wards complaining;  but  it  is  submitted  that  objection  can 
be  raised  to  his  authority  by  the  parties  appearing  before  him, 
when  they  are  aware  that  he  is  not  in  all  respects  qualified  to 
assume  judicial  duties. 

§  416,  Same  'subject— Special  jtdges. — Within  the 
class  of  judicial  officers  just  referred  to,  must  be  included 
special  judges,  generally  called  judges  pro  tem.,  who  are  ap- 
pointed to  perform  judicial  duties  during  the  absence,  sick- 
ness or  other  disability  of  the  r^ular  judge.  Their  right  to 
act  being  merely  temporary  and  conditional  upon  the  exist- 
ence of  certain  facts  or  events,  it  is  quite  reasonable  to  allow 
litigants  to  refuse  to  submit  to  their  jurisdiction,  unless  all 
the  conditions  to  afford  them  judicial  authority  for  the  time 
being  be  shown  to  exist,  and  all  the  prerequisites  as  to  ap- 
pointment and  qualification  appear  to  have  been  duly  ful- 
filled. "The  practice,"  says  one  judge,  "was  long  ago  estab- 
lished in  this  court  that  the  limited  power  of  a  special  judge 
commissioned  by  the  Governor  to  try  causes  when  the  regu- 
lar judge  was  disqualified,  might  be  inquired  into  by  a  liti- 
gant and  considered  on  appeal  by  causing  bis  authority  to  be 
spread  upon  the  record."  " 

But  an  objection  to  a  special  judge  must  be  made  promptly 


»»Per  Cockrill,  C.  J.— Keith  vs 
SUte  (1887),  49  Ark.  439,  S  S.  W. 
880.  Alio  Crusin  vs  Whitley 
(1857).  19  Ark.  99;  White  vs 
Reagan  (1809),  25  Ark.  622;  Uey 
vs  Barrett  (1882),  75  Mo.  469; 
State  vs  Miller    (1892),   HI   Mo. 


542,  20  S.  W.  243;  Kennedy  vs 
SUte  (1876).  S3  Ind.  542;  Green- 
wood vs  State  (1880),  116  Ind. 
485.  19  N.  E.  333;  Cargar  vs  Fee 
(1889),  119  Ind.  636,  21  N.  E. 
1080;  Vanderver  vs  Vandervcr 
(1860),  3  Met.  (Ky.)  137;  Highby 
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and  8hould  the  same  be  overruled,  it  should  be  spread  upon 
the  record  by  a  proper  method,  so  a«  to  entitle  it  to  be  con- 
sidered on  appeal.     Otherwise,  it  will  be  presumed  in  the 
appellate  court,  that  the  judge  who  tried  the  case  was  reiru- 
lar  y  appointed  and  duly  qualified,  and  that  the  parties 
willingly  submitted  to  his  jurisdiction.    In  which  case,  his 
judicial  acts  will  be  held  as  valid  and  binding  as  those  of  an 
ordinary  de  facto  judge,  and  will  be  protected  accordingly 
from  collateral  attack.""     Thus,  failure  on  the  part  of  a 
special  judge  to  take  the  oath  of  office  is  no  ground  for  revers- 
ing a  judgment  rendered  by  him,  where  his  qualification  has 
not  been  challenged  at  the  trial.««     So  parties  raising  no  ob- 
jection  to  the  jurisdiction  of  a  deputy  or  special  judge  ap- 
pointed to  act  during  the  absence,  illness,  or  other  disability 
of  the  regular  judge,  cannot  afterwards  dispute  the  same 
though  he  acted  while  the  regular  judge  was  present,  and  was 
competent  to  hear  and  determine  their  case." 


vi  Ajen  (1875),  U  Kan.  331; 
Schultze  vi  McLeary  (1888),  73 
Tex.  92,  11  S.  W.  924. 

•oBartley    va    Phillips     (1888), 
114  Ind.  189,  16  N.  E.  S08;   Lit- 
tleton V8  Smith    (1889),  lib  Ind. 
230,  21   N.  E.  886:   Crawford   va 
Uwrence  (1900),  IM  Ind.  288,  S6 
N.   E.   673;    Feaater   va   Woodflll 
(1884),  23  Ind.  493;  SUte  vg  Mil- 
ler (1892),  111  Mo.  542,  20  S.  W. 
243;  Grant  va  Holmes  (1881),  75 
Mo.  100;  People  va  Mellon  (1871), 
40    Cal.    648;    In    re    Hathaway 
(1877),  71  N.  Y.  238,  affirming  9 
Hun     79:     Hall     vg     Jankofsky 
(1895),  9  Tex.  Civ.  App.  604,  29 
8.    W.    S15;     Roberta    va    SUte 
(1900),  126  Ala.  74,  28  So.  741; 
Caldwell  va  Bell    (1845),  6  Ark. 
227;    Kimball    va    Penney    (1897), 
117  >la.  845.  22  So.  899;  State  vs 


Anone  (1819),  2  Nott.  &  McC.  (S. 
C.)  27;  Landon  vs  Comet  (1886), 
62  Mich.  600,  28  N.  W.  788;  Briggs 
vs  Voss  (1900),  73  Kan.  418.  85 
P.  571;  Louisville  t  N.  R.  vs 
Herndon'a  Admr.  (1907),  31  Ky. 
Uw  H.  1059,  104  8.  W.  732;  State 
v»  Low  (1883).  21  W.  Va.  783.  45 
Am.  R.  670;  State  va  Holmea 
(1805).  12  Wash.  109,  40  P.  735, 
41  P.  887. 

•>In  re  Hewea  (1900),  62  Kan. 
288,  62  P.  673;  Salter  vs  Salter 
(1869),  6  Bush.  (Ky.)  624;  Carter 
va  Prior  (1883),  78  Mo.  222;  Ford 
va  Cameron  First  Nat.  Bk.  (1896) 
34  S.  W.  684;  Tower  va  Whip 
(1903).  53  W.  Va.  158,  44  S.  E.  170. 

•sHighby  va  Ayers  (1875),  14 
Kan.  331;  Smith  vs  Sulli— n 
(1903),  33  Wash.  30.  73  P.  71,3; 
Dredla  vs  Baache  (IflOO).  60  Neb. 


II 


m 


mi 


868 


THE  DK  FACTO  DOCTBINB. 


[8  41da 


8  416..  Same  iubject-Same  lubject-But,  inwmuch 
M  consent  cannot  confer  jurisdiction,"  where  the  circum- 
sUnces  are  such  that  the  court  considers  them  insufficient  to 
bestow  color  of  authority  on  a  supposed  judge  pro  tern.,  the 
consent  of  the  parties  wiU  be  of  no  avail,  and,  notwithstand- 
ing the  same,  his  authority  may  always  be  collaterally  as- 
sailed. *    Thus,  where  a  county  court  judge,  without  any  au- 
thority whatever,  appointed  a  judge  pro  hoc  vice  U,  hear  and 
determine  a  case  for  him,  on  account  of  disqualification  on 
his  part,  it  was  held  that  the  appointee  was  not  an  officer 
de  facto,  and  his'  acts  were  null  and  void."    The  court 
observed  that  the  facts,  circumstances,  and  conditions  which 
would  reasonably  lead  persons  having  business  with  an  officer 
to  presume  the  incumbent  to  be  the  lawful  officer  and  to  recog- 
nize him  as  such,  cannot  arise  in  the  case  of  an  individual 
confessedly  selected  to  try  only  one  case.     So,  where  a  spe- 
cial judge  was  chosen  to  fill  a  vacancy  and  acted  after  the 
newly  appointed  judge  had  assumed  the  duties  of  the  bench 
It  was  held  that  a  judgment  rendered  by  him  while  so  hold- 
ing over  was  void." 

But  in  a  Mississippi  case,  it  was  held  that  if  a  special 
judge  of  the  Supreme  Court  be  regularly  appointed,  enter 
upon  the  discharge  of  his  duty,  hear  argument  in  a  cause  and 
duly  consult  thereon  with  his  associates,  before  the  expiration 
of  the  term  of  the  regular  judge  in  whose  place  he  was  ap- 


658,  8S  N.  W.  016;  Sehultze  n 
McLwiy  (1889),  73  Tex.  92,  11  8. 
W.  024.  See  alao  R.  n  Fee 
(1883),  3  O.  R.  107. 

"Rodding  va  Kane   (1887),  U 
D«ly  (N.  y.)  53«,  2  N.  Y.  8.  58. 

•<Van  Slykee  ve  Trempealeau 
County  Farmers'  Fire  In..  Co 
(1870),  30  Wi«.  300,  20  Am.  Rep. 
60;  State  v«  FriU  (1878),  27  La. 


Ann.     689;     Herbtter    n    State 
( 1881 ) ,  80  Ind.  484 ;  Cargar  ts  Fee 
(1889),    119   Ind.   636,   21   N.   E 
1080. 

"Bedlngfleld  ts  First  Nat. 
Bank  (Ga.  1908),  61  8.  E.  30.  See 
alio  Oatei  ti  SUte  (Tex.  Crim. 
App.  1909),  121  8.  W.  370. 

««Hylli«  TI  SUte  (1886),  45 
Ark.  478. 
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I  417]     'cnotmrumjmmALomcaa.         ut 
pointed, .  j„dg,„,.,  „„j.^  t   ^. 

nad  assumed  the  exercise  of  the  office  " 
Again,  the  general  rule  is  that  a  special  judge  sitting  at 

diZUr  "  :'^  '^'"  ^■"'^««'  ^•"-'  f-^^--  valid 

or  rdiTlrr  '^  !"°"°*'  ^°-  "-»"^-r  provision  exists 

for  judges  pro  iem..  ,s  not  for  the  purpose  of  duplicating 

or  mcreasmg  the  judicial  fo„.,  but  to  pr^rve  a  ItinuZ 

ho«g    single  force."  "     But  it  has  beTn  held  in  ^Z^ 

ha     t  .s  no  objection  to  the  judgment  of  a  special  juZ' 

that  the  same  was  rendered  while  the  regulaHudg^  wTs' 

IL  ^trj'""'  ''  ''''  ^'^^  '^''  '^'  P"«««.  not  having 
;7"""J  objected,  were  estopped  from  denying  the  W 
action  of  the  judge  pro  iem.,  though  he  act^l  the  Ze 
time  as  the  regular  judge." 

§  417.  Same   subject-Canadian   authoritie8._There 
are  two  cases  apparently  in  point  in  Canada.     One  is  ST 
i«fa.n..«e,"  which  was  a  petition  for  discharge  uj^n  haLs 
-^us  on  the  ground  that  the  person  who  acTed  TDep^; 
Recorder  of  the  City  of  Montreal  and  convicted  the  pethE 

Tl  tV"'  "^  "^""^  ^'^  ^--     The  conv^Uon  was' 
quashed  by  Wurtele,  J.,  who  said-    «R„*  u 

..0.S  openl,  .nd  ,i,h  ,ke  .c„ie««,o,  of  ,u  p'blfe  Jd 

"Adami  va  Miwiggippi  State 
Bank  (1897),  76  Mlaa.  701,  23  So 
308. 

.,'J^^^"'  •^•~^»  «  Milllngto« 
(1880).  24  Kan.  214.  Al«,  Cox  v. 
State  (1879),  84  Ga.  374.  37  Am 

R«p.  73;  William.  vsStru.,(1808). 
4  Okla.  160,  44  P.  273;  B.»ley  „ 


Bai.Iey  (1887),  15  Or.  183,  13  P 
888. 

••Paducah  Und  etc.  Co.  ts 
t^HJhran  (1896).  18  Ky.  L.  R.  465. 
37  S.  W.  67. 

'•Li.t  V.  Jockheck  (1898),  59 
Kan.  143,  82  P.  420. 

'Ml808),lCan.Crim.  Ca».  528. 
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«0Mequentl7  th»t  he  wm  a  judge  de  facto  and  that  his  judg^ 
ment«  were  valid  and  binding.  It  was,  however,  admitted, 
«t  the  argument,  that  the  point  that  the  Deputy  Recorder 
had  not  taken  the  oaths  was  raised  at  the  trial  of  the  peti- 
tioner, and  that  his  qualification  and  his  ri^t  to  sit  and 
act  in  the  case  had  been  challenged,  that  the  petitioner  had 
not  acquiesced  in  his  assuming  the  oflBce,  and  had  not  admitted 
*ny  right  or  power  on  his  part  to  act,  but  had  in  fact  con- 
tested his  qualification  and  his  jurisdiction  and  power.  In 
so  far  therefore  as  she  is  concerned  be  was  a  mere  intruder 
in  the  oflSce,  and  he  cannot  claim  to  have  occupied  the  posi- 
tion of  a  judge  de  facto." 

The  other  case  is  Ex  p.  Curry,''*  which  was  also  an  appli- 
cation for  a  writ  of  habeas  corpus,  before  the  same  judge 
and  based  upon  the  same  grounds  as  in  the  previous  case. 
The  conviction,  however,  was  sustained,  and  the  learned  judge 
thus  distinguished  the  two  cases:   "In  the  previous  case,  it 
appeared  that  the  Deputy  Recorder's  qualification,  and  right 
and  power  to  act  were  challenged  at  the  hearing  by  the  de- 
fendant, and  that  the  point  was  raised  that  he  was  not  quali- 
fied to  act,  in  consequence  of  having  failed  to  take  the  oath 
of  allegiance  and  the  oath  of  office  or  judicial  oath,  after  his 
appointment.     Such  being  the  case,  he  ceased  to  occupy  the 
position  of  a  judge  de  facto  as  regarded  the  defendant,  and 
became  a  mere  intruder  in  the  office.     His  judgment  there- 
fore, was  not  valid  and  binding  as  that  of  a  judge  de  facto, 
and  having  been  rendered  by  a  mere  intruder  in  the  office, 
was  illegal  and  null.     Under  these  circumstances,  after  it 
having  been  ascertained  that  the  oaths  had  really  not  been 
taken,  I  maintained  the  writ  of  habeas  corpus,  and  ordered 
the  discharge  of  the  petitioner.     But  in  the  present  case, 
the  Deputy  Recorder's  qualification  was  not  denied,  and  his 


Ti(1898),  1  Can.  Crim.  Cu.  BSi. 


I4ISJ       «™  OF  DI  Mcro  ,™ci.t  omcSM.  57, 

pubHe  „ffle.„  »^  oi.';':,t:-?:2st:  r 

P W  .n  .h.  category  „f  .pe.i.1  i„did.l  osL,^    a,     con 

«.-  offlce™  .„  generally  enjoined  by  l.„  ,„  „,^„7;^ 
Uking  .„  oath  or  mnking  .  decl.r«i„n.    Thcl  Zl 

^•'^,"'  "•«  "°"""-»  •■  i"*ci.l  offlcera'anTvery 
aeUom  act  a.  anch.     I,  ;,  „bn,i,ied,  therefor,    .h..  .1 
«a.u,  could  righrty  b,  .s.in,na,ed  .o  h  .  ^  L    tt" 
»  «...  if  .hey  fan  u.  ,naHfy  according  ,o  t^^d    X' 
objection  »  „ad.  to  their  juririiction,  the  »me  coXJ 

where  an  aldeman  wa.  required  to  take  an  o.,h  bof„„  .etin; 

flnalifying,  agned  a  warrant  jointly  with  another  j„«ico 
of  the  pe.«,  „  wa.  held  „p„n  habca.  corpn.  «,„  the  wirrl" 

In  that  caae  there  „„  prompt  action  on  the  par,  of  the  pri,. 
.»er  «  he  availed  hin,«lf  of  the  lira.  „pp„„„nity  agori^ 
b.m  u>  objec.  to  M»  jnriadiction  of  the  aldeman." 


1i 


b!:!i 
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or  COLLATIKAL  ATtAOUL 


Cl«» 


So  in  another  analagous  Canadian  eaae,  when  a  apeeial 
■uperintendent  waa  appointed  by  a  municipality  to  lay  out 
a  road,  and  he  took  the  required  oath  before  an  unauthoriied 
perwn,  it  was  held  that  hit  award  waa  invalid."  Though 
thii  officer  did  not  act  at  a  judge,  his  duties  were  evidently  of 
a  judicial  character;  and  as  he  was  not  an  ordinary  municipal 
■officer,  he  might  pe^-haps  be  better  compared  to  a  special 
judge  than  to  a  municipal  officer  occasionally  performing 
judicial  functions. 

In  an  American  case,  it  was  even  held  that  where  munic- 
ipal officers  attempt  to  constitute  themselves  into  an  extraoi^ 
dinary  tribunal  under  statutory  authority,  for  a  given  pur- 
pose, that  their  acts  will  be  void,  if  they  fail  to  qualify,  not- 
withstanding that  no  objection  may  have  been  raised  to  their 
jurisdiction  at  the  time  they  acted.  This  was  the  decision  giv- 
en where  a  board  of  aldermen,  who  could  only  become  a  court 
to  try  charges  preferred  against  a  city  officer  upon  taking 
a  prescribed  oat!i,  administered  by  an  officer  duly  authorized, 
were  sworn  by  in  officer  not  authorized  to  administer  the 
oath ;  their  judgn^cnt  was  declared  a  mere  nullity.^* 


§  419.  Same  lubject— Justicea  of  the  peace  only  oc- 
canonaUy  acting. —  Again,  it  is  submitted  that  certain  jus- 
tices of  the  peace  might  possibly  be  looked  upon  as  special 
judges  in  regard  to  the  question  under  consideration,  at 
least  in  Canada.  Some  of  them,  though  named  in  the  com- 
mission of  the  peace  for  a  specified  county,  are  not  qualified 


the  declsrstiom  m  tucb,  thtll  b« 
required  to  take  any  further  oath 
to  enable  him  to  act  as  a  juttiee 
of  the  peace. 

'iPinsonnault  va  Corp.  de  La- 
prarie  (19C1),  SO  Que.  R.  (S.  C.) 
68S. 


TtTompert  t«  Lithgow  (18M), 
1  Bi2  V  (Ky.)  170.  See  also  Rica 
vt  Commonwealth  (1867),  3  Bush. 
(Ky.)  14. 
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and  never  even  attomptod  to  qualify  ai  required  bj  law,  and 
are  not  gtnorally  known  to  be  justices  of  the  peace.  Their 
ordinary  avocation  may  be  that  of  merchant  or  farmer,  and 
they  are  merely  known  as  such,  and  not  otherwise.  Upon 
principle,  therefore,  we  think  that  upon  their  failura  to 
qualify  before  acting,  they  could  be  objected  to  as  if  they 
were  only  temporary  judicial  officers.  It  seems  that  this 
course  would  not  be  opposed  to  public  policy,  nor  to  the 
reasons  underlying  the  doctrine  we  have  expounded.  Evi- 
dently it  would  be  otherwiee,  if  any  such  justice  was  continu- 
ally or  frequently  in  the  habit  of  acting  as  such,  and  was 
generally  reputed  to  be  a  judicial  officer.  However,  it  u 
difficult  to  lay  down  any  hard  and  fast  rule  upon  this  subject, 
aa  the  de  facto  doctrine  is  so  very  elastic  that  iu  application 
depends  upon  the  peculiar  facts  and  circumstances  of  each 


case 


TT 


But  some  Canadian  cases  "  seem  to  take  it  for  granted,  that 
the  qualification  of  a  magistrate  or  justice  of  the  peace  can  al- 
ways be  inquired  into  by  a  Superior  Court  when  reviewing  his 
judgment,  at  any  rate  where  objection  to  him  has  been  prompt- 
ly raised."*  In  such  cases,  it  it  most  important,  not  to  con- 
found the  principles  applicable  to  the  jurisdiction  of  inferior 
tribunals  in  regard  to  subject-matter  and  person,  with  those 
applicable  to  the  official  title  of  the  officers  presiding  over 
them.  While  there  cannot  be  a  de  facto  jurisdiction,  there 
may  be  a  de  facto  judicial  officer  exercising  u  lawful  juris- 
diction." Moreover,  disqnalifieafinn  due  to  defective  title 
or  failure  to  qualify  must  not  be  placed  on  a  level  with  dis- 


"See  Vsecarri  ts  Maxwell 
^805),  3  Blateh.  (U.  R.)  368. 

'•R.  T«  Hodgins  (1886),  12  O. 
K.  .167;  R.  TS  White  (1871),  21 
V.  C.  C.  p.  384;  R.  v«  Boyle 
<1868).  4  Ont.  Pr.  R.  2M. 


7a*Hogle  ve  Rockwell  (1808),  20 
Que.  R.  (S.  C.)   1,  309. 

7*See  Smith  vs  Sullivan  (1003), 
33  Wash.  30,  73  P.  703. 
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ability  arising  by  reason  of  interest,  which  was  the  case  in 
some  English  authorities  often  quoted.*" 

§  420.  Observations  on  the  EngUsh  and  Canadian 
cases.— Having  concluded  the  exposition  of  the  general  doc- 
trine relating  to  collateral  attack  on  judges'  title,  it  may  not 
be  amiss  to  make  a  few  observations  on  the  English  and  Cana- 
dian casts  which  have  been  quoted.     Influenced  by  a  desire 
of  preserving  their  identity  in  the  midst  of  a  mass  of  Ameri- 
can decisions,  it  has  been  thought  proper  to  group  them  as 
much  as  possible  together,  even  if,  logically,  a  better  place 
might  have  been  assigned  to  some  of  them.     The  facta  dis- 
closed in  certain  cases  have  also  sometimes  been  relied  on,  in 
preference  to  the  reasons  given  for  the  decisions.     Thus,  we 
have  inserted  two  cases,"!  under  the  head  of  special  judges, 
not  on  account  of  any  distinction  made  therein  between  a  reg- 
ular and  a  special  judge,  but  merely  because,  in  our  opinion, 
that  was  the  only  way  the  judgments  could  be  sustained  upon 
principle.     In  fact,  the  learned  judge  who  decided  those 
cases,  far  from  making  such  a  distinction,  advanced,  in  sup- 
port of  his  conclusions,  reasons  which  are  certainly  not  main- 
tainable in  view  of  the  authorities.     He  seemed  to  have  been 
of  the  opinion  that  a  disqualified  regular  judge,  of  whatever 
rank,  was  practically  at  the  mercy  of  the  criminals  and  suitors 
that  appeared  before  him,  so  far  as  his  judicial  authority  was 
concerned.     Referring  to  the  judges  of  the  King's  Bench  and 
the  Superior  Courts,  he  observed:  "No  one  would  seriously 
pretend  that  they  can  lawfully  act  before  having  taken  the 
oath  of  allegiance  and  the  oath  of  office;  and  the  same  rule 


•OR.  TB  Justices  of  Richmond 
(1860),  8  Cox.  C.  C.  314,  ».  c.  sub 
nom.  R.  vs  Huntingtower,  8  W.  R. 
562;  R.  vs  Justices  of  Kent 
(1880),  44  J.  P.  298. 


«JEx  p.  Mainville  (1898),  1  Can. 
Crim.  Cas.  528,  and  Ex  p.  Curry 
(1898),  1  Can.  Crim.  Cas.  632. 
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must  necessarily  apply  to  the  Deputy  Recorder  who  is  a 
judge  of  an  inferior  rank." 

If  by  such  language  he  meant  that  the  first  mentioned 
judges  could  not  perform  valid  judicial  acts  before  taking 
the  oath  of  allegiance,  whenever  their  authority  was  objected 
to,  he  laid  down  a  proposition  which  is  untenable.  In  Ivsleu 
vs  Turlc?^  Wylde,  J.,  says:  "Upon  a  writ  of  error  in  Parlia 
ment  it  cannot  be  assigned  for  error,  that  the  Chief  Justice 
of  the  Kings'  Bench  had  not  taken  this  oath  (25  Car  II  c 
2)  ;  the  same  might  be  also  of  a  writ  of  error  in  the  exchequer 
chamber."  ^ 

Indeed,  that  it  be  in  the  power  of  litigants  to  change  the 
status  of  a  disqualified  regular  judge  at  their  pleasure,  by 
submitting  to  him  and  constituting  him  a  good  officer,  or  by 
objecting  to  him  and  making  him  an  intruder,  is  against 
public  policy  and  the  most  vital  interests  of  the  community 
Certainly  no  suitor  could  effectively  challenge  the  authority 
of  the  superior  court  judges  he  named.     For,  if  it  should 
happen  that  any  such  judge  was  so  remiss  in  his  duty    as 
to  act  without  taking  the  proper  oaths  of  office  and  allegiance 
this  would  be  a  matter  for  the  interference  of  the  State  au- 
thonties  not  of  private  individuals.    For  instance,  in  Stod- 
dard  vsPreniice,'^^  an  objection  was  raised  to  the  appointment 
of  Mr.  Justice  Martin  of  British  Columbia,  because,  it  was  al- 
leged, he  had  not  been  of  ten  years'  standing  at  the  bar  pre- 
vious to  his  appointment,  as  required  by  the  provincial  stat- 
ute; but  the  Supreme  Court  refused  to  entertain  the  objec- 
tion, saying  that  it  had  no  power  to  decide  the  validity  of  the 
appointment  of  one  of  its  own  members.     This  was  quite 
sound,  because  a  Canadian  Superior  Court  Judge  can  only  be 
amoved  by  the  Governor-General  on  address  of  the  Senate  and 


f 
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»«(1677),2Mod.  193. 


"(1808),  8  B.  C.  308. 
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House  of  Commons,  or  under  the  provisions  of  the  statute  22 
Geo  III,  c.  75."* 

But  reverting  to  the  Deputy  Recorder,  if  he,  to  use  the 
words  of  the  learned  judge,  "had  assumed  the  office  and  was 
exercising  ita  functions  openly  and  with  the  acquiescence  of 
the  public,"  he  was  manifestly  an  officer  de  facto,  and,  unless 
he  could  be  classed  among  special  judges,  no  one  could  have 
collaterally  assailed  his  authority. 

§  421.  Same  subject— On  the  whole,  however,  it  is  ob- 
vious that  the  English  and  Canadian  courts  are  willing  to 
uphold  the  validity  of  acts  performed  by  a  judge  de  facto,  at 
any  rate  where  his  authority  has  not  been  challenged  at 
the  trial;  for,  as  we  have  seen,  the  principle  that  the  acts 
of  de  facto  judicial  officers  are  valid,  has  been  recognized 
in  England  for  centuries.     The  only  doubtful  point  is,  as  to 
what  extent  and  under  what  circumstances  a  litigant  will  be 
permitted  to  raise  an  objection  to  an  acting  judge.     Accord- 
ing to  some  English  cases,  one  might  be  led  into  the  belief 
that  this  can  never  be  done  by  the  suitor.     On  the  other 
hand,  some  Canadian  judges  practically  lay  down  the  prin- 
ciple that  a  judge,  who  has  failed  to  qualify  according  to 
law,  may  be  objected  to  by  any  litigant  who  desires  to  do  so. 
Neither  of  such  opposite  views,  if  such  they  are,  commends 
itself  to  reason.     The  practical  solution  of  the  question,  we 
submit,  is  that  afforded  by  the  American  authorities,  which, 


•  •■The  Canadian  County  and 
District  Court  Judges,  like  tlie  Su- 
perior Court  judges,  liold  their  offi- 
ces during  good  Ixharior,  but  are 
removable  for  cause  by  the  Gov- 
ernor in  Council.  R.  S.  C.  (1906), 
c.  138,  s.  28.  They  may  also  be 
amoved  under  the  statute  22  Geo. 
Ill,  e.  75.    In  England  the  superior 


Court  Judges  are  only  removable 
by  the  Crown  on  address  of  both 
Houses;  but  the  County  Court 
Judges  are  appointed  and  may  be 
dismissed  by  the  Lord  Chancellor. 
They  are  also  subject  to  proceed- 
ings by  quo  warranto.  R.  vs  Par- 
ham  (1840),  13  Q.  B.  868,  18  L.  J. 
Q.  B.  281,  13  Jur.  081. 
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aa  already  explained,  is:  That  where  a  person  acts  as  a 
regular  judge,  of  whatever  rank,  under  color  of  right,  and 
with  the  acquiescence  of  the  public  and  the  State  authori- 
ties, his  title  can  never  be  impeached  coUaterally,  whatev- 
er defects  there  may  be  in  his  appointment  or  qualification- 
but  where  he  merely  acts  as  a  temporary  or  special  judge, 
or  in  any  such  like  capacity,  his  authority  may  be  challenged 
by  parties  appearing  before  him,  and  if  their  objection  is 
overruled,  the  same  may  be  entertained  and  finally  decided 
by  an  appellate  court. 

§  422.  Acta  of  de  facto  judicial  officers,  valid— The 
inevitable  conclusion  resulting  from  what  has  been  said  and 
the  numerous  cases  quoted  in  this  chapter,  is  that,  as  to  the 
public  and  third  persons,  the  official  acts  of  de  facto  judicial 
officers,  within  the  scope  of  their  jurisdiction,  are  as  valid 
and  binding  as  if  they  were  the  acts  of  de  jure  officers.     This 
rule  applies  to  the  judgments,  decrees,  and  other  official  acts 
of  aU  judicial  officers,  whatever  may  be  their  rank,  high  or 
low,  and  whatever  may  be  the  nature  of  the  matters  coming 
before  them  for  adjudication,  civil  or  criminal.     To  repeat 
the  words  of  Buller,  J.,  "Suppose  a  person  were  even  crim- 
inally convicted  in  a  court  of  record,  and  the  Recorder  of  such 
court  were  not  duly  elected,  the  conviction  would  still  be  good 
in  law,  he  being  the  judge  de  facto."  »* 

If  the  rule  was  otherwise,  as  pointed  out  in  a  New  York 
case,  no  man  would  be  safe  in  taking  a  title  until  he  had  ex- 
amined the  commission  of  the  judge,  who  had  done  any  act 
upon  which  the  validity  of  the  title  depended,  and  had  then 
gone  from  the  commission  up  to  the  source  from  which  the 
officer  derived  his  authority."     In  fact,  the  United  States 

"MHward  y.  Thatcher  (1787),      Wend.  (N.  Y.)  620;  reverdna  22 
a  Term  (D.  &  E.)  81,  1  R.  R.  43I.      Wend.  167.  "»'""'»«  22 

•'People   v8   White    (1840),   24 
De  Facto— 37. 
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Supreme  Court  positively  declared  that,  under  the  Federal 
Constitution,  there  was  no  difference  between  a  judge  de 
facto  and  a  judge  de  jure,  so  far  as  the  acts  of  either  af- 
fected third  persons.    This  was  the  decision  pronounced  up- 
on appeal  thereto  in  a  case  of  manslaughter.     It  held  that 
a  person  is  not  denied  the  equal  protection  of  the  laws,  nor 
deprived  of  liberty,  without  due  process  of  law,  in  violation 
!  the  Fourteenth  Amendment  of  the  American  Constitu- 
tion, by  being  tried  and  sentenced  to  imprisonment  by  a 
judge  who,  although  appointed  by  the  Governor  without 
authority,  is  a  judge  de  facto  of  a  court  de  jure  by  the  law 
of  the  State  as  declared  by  its  highest  court.  *• 

But  of  course,  as  repeatedly  said  with  reference  to  other 
officers,  the  above  doctrine  will  not  validate  the  acts  of  a  de 
facto  judge  when  they  are  performed  for  his  own  benefit, 
since  he  will  not  be  permitted  to  take  advantage  of  his  own 
wrong ;*^  nor  will  it  validate  the  acts  of  a  pretended  judge 
who  was  a  mere  usurper  at  tha  time  he  acted." 

The  present  subject '-  ,,  iu  treated  and  illustrated  in  the 
foregoing  pages,  in  a  son^^  .  jat  indirect  way,  by  laying  down 
the  principles  governing  collateral  attacks  on  the  title  of  de 
facto  judicial  officers.  This  manner  of  proceeding  has  been 
adopted  in  this  chapter,  because,  as  we  already  intimated, 
it  was  thought  the  balance  of  convenience  favored  such  a 
course.  The  result,  however,  is  the  same;  for,  whenever 
the  authorities  hold  that  the  title  of  a  judge  cannot  be  col- 
laterally drawn  into  question,  it  follows  that  his  acts  are 


*«Muiniiig  T§  Week*  (1891), 
139  U.  S.  904,  11  Sup.  Ct.  624, 
3S  L.  ed.  264,  affirming  In  re  Man- 
ning (1890),  76  Wis.  365,  4S  N. 
W.  26. 

«»Ven*bl«  Ti  Curd  (18W),  2 
Head.  (Tann.)  682. 


"United  States  vs  Alexander 
(1891),  46  Fed.  728;  Cromer  va 
Boinest  (1887),  27  S.  C.  436,  3  S. 
B.  849;  Bute  vs  Perkins  (1897), 
139  Mo.  106,  40  8.  W.  600;  Dabney 
TS  Hudson  (1890),  68  Miss.  292, 
8  So.  645,  24  Am.  St  R.  276. 
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ther  dwell  upon  a  doctrine  which  has  already  ,«,eived  euffi- 
cent  consideration.  For  purpose  of  reference,  however  « 
number  of  authorities  are  quoted."  however,  a 

riiicdo;  "^"^^  **'  "*'  ^"'*  ^'"*^^'''  "'^^^  '^^^'^d*  their  ju- 
mdicuon.  under  an  unconstitutional  Act.-This  subjLt 
calk    for    special    treatment     The    question    involved  Ts 


••Knowles     xu     Luce     (1890), 
Moore,    109;    Hippsly    vs    Tucke 

(ia77),2Lev.  184.83Eng.  R.  510, 
»Uo  Denning  vs  Norris  (1670),  2 
Lev.    243;     Andrews    vb    Linton 
(1703).   2   lUy.    (Ld.)    884,   also 
briefly  reported  in  Sallt.  265,  and 
in  Holt's  R.  273;  Harris  vs  Jays 
(1500),  Cro.  Eli«.  609,  78  Eng.  R 
934;    Parlter   vs   Rett    (1701),    12 
Mod.  466,  88  Eng.  R.  1464;  g.  «. 
1  Ray.  (Ld.)  668,  01  Eng.  R.  1338; 
Margate    Pier    Co.    y.    Hannam 
(1810),  3  B.  4  Aid.  266,  22  R.  R. 
378;  Ex  p.  Curry   (1898),  1  Can 
Crim.  Cas.  632;  Speers  vs  Speers 
(1806),  28  0.  R.  188;  R.  vs  Boyle 
(1868),  4  Ont.  Pr.  R.  266;  Crook- 
shank  vs  McFarlane(1863),  7  N.  B. 
844;  Sellers  vs  Smith  (1906),  143 
Ala.  666,  39  So.  366;  Alabama  Nat. 
Bank  vs  Williams  (1006),  144  Ala 
406,  38  So.  240;  Stephens  vs  Davis 
(Ala.  1006),  39  So.  831;  Butler  vs 
Phillips  (1907),  38  Col.  378,  88  P. 
480;  Rude  vs  Sisack   (Col.  1008), 
96  P.  076;  People  vs  Rosborouifh 
(1850),  14  Cal.  180;  Griffin's  Case 
(I860),  11   Fed.  Cas.   (No.  6,815) 
7;    SUte   vs    Carroll    (1871),   38 
Conn.  440,  9  Am.  Rep.  409;  State 
TS  Sadler  (1899),  61  La.  Ann.  1307, 
M  So.  390;  In  re  Sheehan's  Case 
(1877),  122  Mass.  446,  23  Am.  Rep. 


374;    Woodside  vs  Wagg    (1880) 
71  Me.  207;  Bell  vs  SUte   (MUs. 
1905),  38  So.  795;  Adams  vs  Mis- 
sissippi   State    Bank    (1807),    76 
Miss.   701,   23   So.   396;    State   vs 
Brown  (1867),  12  Minn.  538;  Os- 
trander  vs  People  (1883),  20  Hun 
(N.  Y.)    613;   Walcott  vs  Wells 
(1890),  21  Nev.  47,  24  P.  307,  37 
Am.  St.  R.  478.  9  L.R.A.  59;  State 
vs  Lewis    (1890),  107  N.  C.  067 
12   S.   E.   457,   13  8.   E.   247.   11 
L.R.A.    100;    Beard    vs    Cameron 
(1810),    3    Murp.    (N.    C.)    181; 
Angell  vs  Steere  (1888),  16  R.  l' 
200,  14  A.  81 ;  Blackburn  vs  Stet^ 
(1850).  3  Head  (Tenn.)  600;  Gold 
v»   Fite    (1872).  2  Bax.    (Tenn.) 
237;  Tumey  vs  Dibrell   (1873),  3 
Bm-    (Tenn.)    235;    Nashville   v» 
Thompson  (1883),  12  Lea  (Tenn.) 
344;    Moore   vs   State    (1858),   5 
f^    'T*"")    610;    McCraw   vs 
Williams  (1880),  33  Gratt.  (V*.) 
610;     Quinn     vs     Commonwealth 
(1870),  20  Gratt.  (Va.)  138;  State 
vs  Carter  (1901),  49  W.  Va.  700, 
30  S.  E.  611;  In  re  Burke  (1890)! 

76  Wis.  367,  46  N.W.  24;  Baker  vs 
State  (1891),  80  Wis.  416,  50  N.  W. 
518;  SUte  vs  Bloom  (1863)  17 
Wis.  621;  State  vs  Hill  (1843).  2 
Speers  L.  (S.  C.\  ISO. 
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whether  a  judge  de  jure  acting  without  his  territorial  juri»- 
diction,  under  the  supposed  authority  of  an  unconstitutional 
statute,  can  be  regarded,  while  so  acting,  as  an  o£Scer  de 
facto,  and  thus  be  capable  of  performing  valid  judicial  acts. 
The  case  we  wish  to  deal  with  is  where  the  legislature  passing 
th&  void  law,  is  not  authorized  to  fill  the  judicial  office.     In 
Canada,  for  instance,  the  provinces  are  intrusted,  under  the 
British  North  America  Act,  with  the  "constitution,  mainte- 
nance, and  organization  of  Provincial  Courts,"  but  the  power 
of  appointment  thereto,  so  far  as  the  Superior,  District  and 
County  Courts  are  iconcemed,  is  vested  in  the  Federal  Gov- 
ernment.    In  the  several  States  of  America  an  analogous 
situation  if    jund.     The  judicial  office  is  either  created  by 
the  constitution  or  the  legislature,  but  the  people  are  in 
general  constitutionally  entitled  to  fill  the  same  by  popular 
election.     While  theoretically  such  powers,  creative,  appoint- 
ive, or  elective,  shouW  not  clash  with  one  another,  as  they  are 
usually  well  defined,  it  is  a  matter  of  experience  that  they 
sometimes  do,  as  a  result  of  their  illegitimate  exercise.     For 
example,  a  judge  may  be  appointed  or  elected  to  a  court  ter- 
ritorially limited  in  jurisdiction,  and,  after  his  appointment 
or  election,  an  Act  may  be  passed  by  the  legislature  extending 
his  authority,  by  providing  that  he  may  perform  judicial 
functions  in  districts  other  than  his.     Then  arises  immedi- 
ately the  contention,  that  the  legislative  body  has  indirectly 
assumed  the  power  of  appointing  judges. 


§  424.  Same  subject — ^American  cases.-^n  the  United 
States  this  question  has  never  created  serious  difficulty,  since 
the  authorities,  without  a  single  dissenting  voice,  have  always 
held  that  an  unconstitutional  Act  affords  sufficient  color  of 
title  to  an  officer  to  constitute  him  an  officer  de  facto  and  to 
render  his  acts  valid,  until  the  statute  is  declared  void  in  a 
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proper  proceeding.  This  was  the  decision  in  the  great  lead- 
ing case  of  State  vs  Carroll  •«  and  in  many  others.*"*  Thus 
in  Bxvea  vs  Petite  the  question  involved  the  jurisdiction 
of  a  circuit  judge  who  had  presided  over  a  court  under  an 
Act  of  the  legislature  permitting  an  exchange  of  circuits 
between  judges,  which  turned  out  to  be  unconstitutional. 
Upon  an  appeal  from  a  judgment  rendered  by  the  court  thus 
organized,  it  was  held  that  the  proceedings  were  binding  upon 
the  parties  and  could  not  be  set  aside. 

So  in  Clark  vs  Commonwealth  "  the  case  presented  a  sim- 
Jar  point.     The  legislature  had  enacted  that  the  county  of 
Montana  should  be  transferred  from  one  judicial  district  to 
another,  during  the  term  of  office  of  Judge  Jordan;  and 
It  was  contended  that  as  to  that  county,  the  judge  of  the  dis- 
trict to  which  it  was  transferred  could  have  no  jurisdiction, 
as  the  Act  of  the  legislature  was  equivalent  to  an  appointment 
of  a  judge  for  the  county  without  an  election,  and  was,  there- 
fore, vom  under  the  constitution  of  Pennsylvania.     But  in 
reply  to  such  argument,  the  Court  said:   "A  very  important 
question  upon  the  constitutional  power  of  the  legislature  so 
to  alter  judicial  districts  as  to  transfer  a  juige  to  the  courts 
of  certain  counties  who  was  never  voted  for  in  those  counties 
was  intended  to  be  raised  by  this  plea;  but,  unfortunateljl 
for  the  prisoner,  it  cannot  be  raised  in  this  form.     His  plea 
admits  that  Judge  Jordan  is  a  judge  de  facto;  and  if  it  did 
not  admit  this,  we  would  take  judicial  notice  of  the  legisla- 
tion which  placed  him  in  the  courts  of  Montour  County  so 


»•  (1871),  38  Conn.  449,  g  Am. 
Rep.  409,  21  Am.  Law  R.  165. 

»««Taylor  t8  Skrine  (1816),  2 
Tread.  Const.  (8.  C.)  696;  Master- 
ton  vs  Matthews  (1877),  60  Ala. 
260;  Ex  p.  Strang  (1871),  21  Ohio 
St.  610;  In  re  Parks  (1880),  3 
Mont.     426;     People     vs     Bangs 


(I860),  24  m.  184;  Butler  vs  Phil- 
lips (1907),  38  Col.  378,  88  P.  480. 
See  also  officers  de  facto  holding 
under  unconstitutional  law,  see 
192,  et  seq. 

»»(1842),  4  Arlt.  582. 

»'(1858),  29  Pa.  St.  129. 
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f«F  M  to  hold  him  to  be  a  judge  de  facto.  That  leguUtion 
•B  at  le.«t  a  colorable  title  to  hi.  office.  Can  the  rights  and 
power,  of  a  judge  de  facto,  with  color  of  tiUe,  be  questioned 
m  any  other  form  than  by  quo  warranto,  at  the  suit  of  the 
Commonwealth?  Asauiedly  not."  Therefore,  the  convi<^ 
tion  appealed  against,  which  was  for  murder,  was  upheld." 

§  425.  Sunt  iubject-CwwdiM  esc -In  Canada 
there  are  some  case,  in  point,  or  at  least  presenting  similar 
questions    but  they  were  decided  without  even  a  reference 
to  the  de  facto  doctrine.     Thus,  in  Gibson  vs  McDonald^ 
It  was  held  that  the  county  judge  of  the  County  of  Lanark 
had  no  power  to  preside  at  the  general  sessions  of  f  e  peace  in 
^e  County  of  Renfrew,  the  provincial  statute  authorizing 
h.m  to  do  so  being  declared  unconstitutional."    The  riiriS 
of  the  judge  so  to  pn^ide  was  ooUaterally  inquired  into 
upon  an  application  for  a  writ  of  prohibition.     A  person 
havmg  been  convicted  before  two  magistrates,  entered  an 
appeal  against  the  conviction,  which  was  tried  by  the  «en- 
e™i  sessions  of  the  peace  of  the  County  of  Renfrew,  L- 
sided  over  by  the  judge  in  question.     Prohibition  was  irant. 
ed,  and  the  main  ground  upon  which  the  writ  was  allowed  to 

out  of  the  three  judges  (the  other  expressing  no  positive  opin- 
ion on  the  point)  held  also  that  the  presiding  judge  was  not 

aid       ' T"-'' '''''''  "-^^ *^«  Act'md^wir: 
acted  was  ultra  vir^s.     One  of  them  -  observed:   "It  may 


»»Sw  Also  Keith  Ti  Stkte 
(1887),  49  Ark.  489,  5  S.  W.  880; 
SUte  vs  DouglM*  (1872),  SO  Mo. 
693. 

"(1886),7O.R.401.  See  .l.o 
R.  y»  Bennett  (1882),  1  O.  R.  445. 
In  re  Wilson  vs  MeGuire  (1883)'. 
2  O.  R.  118.  '' 


»»Thls  decision  luw  since  been 
indirectly  overruled  by  the  Su- 
preme Court  of  CMiada:  In  re 
County  Courts  of  British  Colum- 
bi»  (1892),  21  Can.  Sup.  a.  440. 

••O'Connor,  J. 
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easily  be  imagined,  therefore,  that  important  intereats  of 
both  a  public  and  private  nature  must  be  disturbed  and  af- 
fected, m  most  caaes  injuriously,  if  the  statute  be  found  des- 
titute  of  authority  and  consequently  void.  It  «  impossible 
to  calculate  the  evil  results  v.hich  may  be  expected  to  result 
from  the  confusion  created  by  so  disturbing  a  cause.  But,  on 
the  other  h«»d.  allowing  matters  to  continue  and  proceed 
under  such  a  statute  can  lead  only  to  «  greater  accumulation 
of  evil  results  and  more  disastrous  consequences;  for  sooner 
or  later  the  statute  is  sure  to  be  brought  to  the  crucial  test, 
be  the  consequences  what  they  may." 

§  426.  Same    ■ubject-Same  «ubject-This  language 
Btrongly  suggests  that  the  learned  judge  was  of  the  opinion 
that  all  the  acts  of  the  county  court  judges  who  had  presided 
over  courts,  under  the  authority  of  the  alleged  unconstitu- 
tional Act,  would  be  null  and  void  if  the  statute  was  declared 
ultra  vtre8.     In  view  of  the  English  and  American  authori- 
ties, It  is  diflBcult  to  conceive  that  a  judge  could  entertain 
such  an  opinion.    In  the  case  under  his  consideration,  could 
It  have  been  reasonably  contended  that  an  Act  solemnly  passed 
by  the  legislature  and  not  vetoed  by  the  federal  power,  was 
ineffectual  to  impart  to  the  county  court  judge,  sufficient 
color  of  title  to  constitute  him  an  officer  de  facto?    Surely 
no  court  in  Ontario  would  think  for  a  moment  of  question- 
ing the  validity  of  the  past  acts  of  such  an  officer.    As  we 
have  already  pointed  out,  questions  affecting  the  title  of  a 
judicial  officer,  must  not  be  confounded  with  questions  af- 
fecting his  jurisdiction.     Prohibition,  according  to  Bacon 
issues  out  of  the  Superior  Courts  of  Common  Law,  to  re^ 
strain  the  inferior  courts  on  a  suggestion  that  the  jurisdic- 
tion of  the  matter  belongs  not  to  such  courts."    But  it  is  not 

»'H«c  Abr.  Title,  Prohibition. 
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a  writ  intended  to  try  the  title  of  the  judge,  whew  the  matter 
IS  lawfuUy  within  the  juri«diction  of  the  court  presided  over 
by  him. 

§  427.  Sune  aubject-Same  aubject-It  goes  without 
saying,  that  private  individuals  in  Canada  should  have  no 
more  right  than  elsewhere  to  intermeddle,  either  by  pro- 
hibition or  otherwise,  with  questions  concerning  the  appoint- 
ment of  judges.     If  they  find  a  de  jure  court  held  by  a  judge, 
acting  under  color  of  right,  their  duty  should  be  to  submit 
to  It     What  material  difference  can  it  make  to  them  whether 
the  officer  was  appointed  by  the  Federal  Government  or  a 
Provincial  Legislature?    This  is  a  matter  for  the  considera- 
tion and  interference  of  the  State  authorities,  not  of  litigants. 
As  we  have  already  seen,  the  stability  and  dignity  of  the 
Bench  as  well  as  the  interest  of  the  community  at  large,  forbid 
that  the  acts  of  a  judicial  officer  be  dependent  upon  the  valid- 
ity of  his  appointment.     His  right  to  act  should  be  settled 
once  for  all  by  a  sort  of  judgment  in  rem,  in  a  case  where  no 
private  interests  are  involved.     Judicial  appointments,  in 
Canada,  being  vested  in  the  federal  power,  that  power  alone 
has  8  right  to  complaint,  if  its  authority  is  encroached  upon. 
If  it  expresses  no  dissatisfaction  with  the  invasion  of  its 
rights,  it  is  absurd  to  allow  private  individuals  to  come  to  the 
rescue,  and  defend  it  against  provincial  usurpation.     "It 
would,  indeed,"  says  the  Supreme  Court  of  North  Dakota, 
"be  a  strance  rule  of  law  that  would  permit  every  party  to  a 
law  suit  to  volunteer  to  become  a  champion  of  the  public  rights 
by  challenging  the  official  right  of  the  judge  to  act.""« 

Whenever  the  Federal  Government  is  of  opinion  that  a  pro- 
vincial Act  indirectly  attempts  to  appoint  judges  and  is  there- 


»T«riik,  J.,  delivering  opinion  of 
1909),  121  N.  W.  «14. 


court  In  State  ts  B«dn«r  (N.  D 
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fore  unconstitutional,  it  c.n  easily  dinailow  it,  or  have  the 
J«ne  teated  by  submitting  a  case  to  the  Supreme  Court  of 

!  !^       If  the  statute  ia  found  ullra  vires,  all  authority  to 
act  thereunder  ^pso  facto  ceases,  and  a  judicial  officer  ihat 
would  attempt  to  continue  thereafter  to  act  in  pursuance 
thereof    would  be  considered  a  mere  intruder.     But  until 
this  ,s  done,  and  so  long  as  the  judge  is  allowed  to  perform 
judicial  functions  under  the  authority  of  the  legislative  enact- 
ment without  objection  from  the  federal  power,  there  is  no 
sound  reason  why  he  should  not  be  regarded  as  a  good 
officer  as  to  all  persons  who  resort  to  him  for  the  dispensa- 
tion of  justice.    Especially  is  this  evident,  when  it  is  borne  in 
mmd  that  a  litigant's  right  to  impeach  the  validity  of  a  stat- 
ute is  confined  to  cases  where  his  private  interests  are  affected 
by  the  Act. 
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INTRODUCTORy. 
f  488.  Scope  of  this  book. 

§  428.  Scope  Of  this  book—This  book  will  be  devoted 
to  an  exposition  of  the  principles  governing  the  removal  of 
de  facto  officers.     In  pursuing  this  investigation,  it  has  been 
thought  advisable  to  divide  the  subject  into  two  parts,  which 
will  form  so  many  chapters.     In  the  first  part,  which  will 
deal  with  the  negative  aspect  of  the  subject,  will  be  enumer- 
ated the  proceedings  in  or  by  which  official  title  cannot  gener- 
ally be  tried,  because  such  question  is  not  directly  at  issue 
but  only  collaterally  involved  therein.    The  second  part  will 
deal  with  its  affirmative  aspect,  that  is,  with  quo  warranto  or 
the  statutory  substitutes  therefor,  the  same  being,  generally 
speaking,  the  only  appropriate  remedies  to  determine  ques- 
tions of  title  to  office.    The  two  chapters  will  be  entitled  as 
follows : — 

1.  Of  collateral  attacks  on  the  title  of  de  facto  officers— 

Habeas  Corpus— Certiorari— Prohibition— Mandamus— In- 
junction— Etc. 

2.  Of  quo  warranto. 


CHAPTER  82. 

OF  COLLATERAL  ATTACKS  ON  THE  TITLE  OF  DE  FACTO  OFFI- 
CERS —  HABEAS  CORPUS  —  CERTIORARI  —  PROHIBITION  — 
MANDAMUS—INJUNCTION— ETC. 


S  429.  De  facto  officer's  title  can- 
not be  collaterally  as- 
sailed. 

430.  Limitations    to   the    above 

rule. 

431.  Title    to    office    cannot    be 

tried  in  proceedings  to 
recover  official  records. 

432.  In  United  States  title  can- 

not be  tried  in  action  for 
recovery  of  salary. 

433.  Different  rule  in  England. 

434.  De  facto  officer's  title  can- 

not be  inquired  into  by 
ministerial  officers. 

435.  Title  to  office  cannot  be  de- 

termined on  habeas  cor- 
pus. 

436.  Title  to  office  not  generally 

determinable  on  certiora- 
ri— English  and  Cana- 
dian authorities. 

437.  Same    subject — Same    sub- 

ject. 

438.  Same     subject  —  American 

authorities. 

439.  Same    subject — Same    sub- 

ject 
439>.  Same    subject — Same  sub- 
ject. 

440.  Title  to  office  not  triable  by 

prohibition. 


I  441.  Title  to  office  cannot  be 
tried  by  mandamus — En- 
glish authorities. 

442.  Same     subject  —  American 

authorities. 

443.  Mandamus   lies   to   compel 

admission  of  person  hav- 
ing prima  facie  title  to 
office,  though  there  be  an- 
other in  possession. 

444.  Mandamus   proper    remedy 

to  restore  officer  unlaw- 
fully removed. 

445.  Mandamus   proper   remedy 

to    determine    de    facto 
title  of  officer. 
449.  Title    to    office    cannot    be 
tried     by     injunction — 
American  authorities. 

447.  Same  subject — English  au- 

thorities. 
447*  Injunction   under   the   En- 
glish Judicature  Act. 

448.  Interference  of  equity  on  ac- 

count of  breaches  of  trust 
— English  and  American 
authorities. 

449.  Title  to  office  not  triable  by 

writ  of  assiu. 
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§  429.  De  facto  officer's  title  cannot  be  collaterally 
a88ailed.-^It  is  a  very  ancient  and  salutary  principle  of  the 
common  law,  ♦'^at  where  a  person  claims  to  hold  an  office, 
his  title  shall  not  come  in  question  in  an  action  or  proceeding 
to  which  he  is  not  a  party;  but  while  he  holds  the  office  de 
facto,  his  acts  and  doings  therein  will  be  deemed  good.'  This 
principle  is  supported  alike  on  grounds  of  public  policy  and 
of  justice.  On  grounds  of  public  policy,  because  it  would  be 
against  the  interest  of  the  community  to  allow  the  acts  of  de 
facto  officers  to  be  collaterally  impeached,  by  drawing  into 
question  the  official  title  of  such  officers.  On  grounds  of 
justice,  because  to  judge  a  man  unheard,  and  without  an  op- 
portunity to  defend  himself,  would  be  contrary  to  natural 
equity.  For  these  reasons,  the  above  proposition  has  received 
the  universal  support  of  a  great  mass  of  authorities,  only  a 
few  of  which  can  conveniently  be  quoted  in  this  place.* 


ii 

11 


l' 


iSimrall,  J.,  Cooper  vs  Moore 
(1870),  44  Mi**.  386,  quoting  7 
Bac.  Abr.  283. 

iPenney  t*  Slade  (1839),  S 
Bing.  (N.  C.)  319,  7  Scott,  484; 
K.  T*  St.  Clement's  (1840),  12  Ad. 
k  El.  177,  181,  3  P.  &  D.  481,  4 
Jur.  10S9;  Symmer*  v*  Begem 
(1770),  2  Cowp.  489,  S07;  R.  tb 
Justice*  of  Cheahire  ( 1840) ,  4  Jur. 
484;  R.  TS  Oell  (1867),  6  S.  C.  R. 
(N.  S.  W.)  230;  Froat  vs  Mayor 
of  Chester  (1856),  5  El.  ft  Bl.  531, 
*.  c.  sub  nom.  R.  vs  Mayor  of 
Chester  (1855),  25  L.  J.  Q.  B.  61, 
2  Jur.  (N.  S.)  114,  4  W.  R.  14; 
R.  VR  Godwin  (1780),  1  Doug.  397; 
for  further  English  cases,  see  lecs. 
6.  411,  412;— Pari*  vs  Couture 
(1883),  10  Que.  Law  R.  1;  Speers 
vs  Speers  (1896),  28  O.  R.  188; 
R.  vs  Gibson  (1806),  29  Nov.  Scot 


4;  for  further  Canadian  cases,  see 
sec.  11; — Gibb  v*  Washington 
(1858),  1  McAlI.  (U.  S.)  430;  Ex 
p.  Strobach  (1873),  49  Ala.  443; 
Kaufman  vs  Stone  (1869),  25  Arl(. 
336;  Jeffords  vs  Hine  (1886),  2 
Ariz.  162,  II  P.  361;  Susanville 
vs  Long  (1904),  144  Cal.  362,  77 
P.  987;  Pueblo  County  vs  Gould 
(1896),  6  Col.  App.  44,  39  P.  806; 
Kissimmee  (3ity  vs  Cannon  (1890), 
26  Fla.  3,  7  So.  623;  Hinton  vs 
Lindsay  (1856),  20  Ga.  746;  Gum- 
berts  vs  Adams  Exp.  Co.  (1867), 
28  Ind.  181;  Law  vs  People 
(1877),  87  111.  385;  Cochran  vs 
McCleary  (1867),  22  Iowa,  76; 
Gorman  vs  Boise  County  Comm'rs 
(1877),  1  Idaho,  656;  Osborne  vs 
•SUte  (1890),  128  Ind.  129.  27  N. 
E.  345;  In  re  Corum  (1900),  62 
Kan.  271,  62  P.  661,  84  Am.  St 
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Again,  the  title  of  a  de  facto  officer  cannot  bo  detennined 
in  any  action  or  proceeding  to  which  he  is  a  party  merely  in 
an  official  capacity,  for  the  benefit  of  the  public  or  third  per- 
sons.^ ^or  is  his  title  triable  by  means  of  any  process  or 
remedy  which,  though  directly  addressed  to  him,  yet  involves 
his  right  to  office  only  in  a  collateral  way,  that  is,  merely 
because  it  is  necessary  to  show  want  of  title,  in  order  to 
lay  a  foundation  for  the  relief  sought.  Of  such  processes  or 
remedies  are  prohibition,  mandamus,  injunction,  and  the  like, 
which  are  further  on  dealt  with. 

§  430.  Limitations  to  the  above  rule.— >The  foregoing 
rule,  however,  will  not  be  enforced  to  the  extent  of  shielding 
from  collateral  attack  the  pretended  official  title  of  a  mere 


R.  382;  Chambers  vt  Adair 
(1901),  110  Ky.  042,  02  S.  W.  1128, 
23  Ky.  Law  B.  373;  State  tb 
Brooks  (1887),  39  La.  Ann.  817, 
2  So.  498;  State  vs  O'Orady 
(1879),  31  La.  Ann.  378;  Fowler 
vs  Bebee  (1812),  9  Mass.  231,  6 
Am.  Dec.  62;  Carleton  vs  People 
(1862),  10  Mich.  2fi0;  Carland  vs 
Custer  (1885),  6  Mont.  579,  6  P. 
24;  Northumberland  vs  Cobleigit 
(1379),  60  N.  H.  250;  Balcer  vs 
Shepbard  (1861),  24  N.  H.  208; 
State  VB  Butman  (1861),  42  N. 
H.  490;  Mitchell  vs  Tolan  (1868), 
33  N.  J.  L.  196;  Sawyer  vs  Dooley 
(1893),  21  Nev.  390,  32  P.  437; 
People  vs  Bartlett  (1831),  6  Wend. 
(>.  Y.)  422;  Buffalo  vs  Mackay 
(1878),  16  Hun  (N.  Y.)  204;  New 
York  vs  Tucker  (1863),  1  Daly 
(N.  Y.)  107;  Culver  vs  Eggers 
(1860),  63  N.  C.  630;  Cleveland' 
vs  M'Canna  (1808),  7  N.  D.  455, 
75  N.  W.  908,  66  Am.  3t  R.  670. 
41  L.R.A.  852;  Morford  vs  Terri- 


tory (1901),  10  Okla.  741,  63  P. 
958,  54  L.R.A.  613;  McKim  vs 
Somers  (1830),  1  Pen.  &  W.  (Pa.) 
207;  State  vs  (Coleman  (1809),  54  S. 
C.  282,  32  S.  E.  406;  State  vs  Hart 
(1901),  106  Tenn.  269,  61  S.  W. 
780;  Aulanier  vs  The  Governor 
(1846),  1  Tez.  653;  Vanderberg  vs 
Connoly  (1898),  18  Utah,  112,  54 
P.  1097;  McGregor  vs  Balch 
(1842),  14  Vt.  428,  39  Am.  Dee. 
231;  SUte  vs  Fountain  (1896),  14 
Wash.  236,  44  P.  270;  Old  Domin- 
ion Building  ft  Loan  Assoc'n  vs 
Sohn  (1903),  54  W.  Va.  101,  46 
S.  E.  222;  Deuster  va  Zillmer 
(1903),  119  Wis.  402,  97  N.  W.  31. 
As  to  collateral  attacks  on  judges' 
title,  see  ss.  406,  407,  408,  409, 
and  410. 

*Creighton  vs  Piper  (1860).  14 
Ind.  182;  People  vs  Sehiellein 
(1884),  95  N.  Y.  124;  Taylor  vs 
Nichols  (1856),  20  Vt  104;  SUte 
vs  Fah^  (Md.,  1008),  70  A.  21& 
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iwnrper.  Therefore,  in  every  case,  incidentally  involving  of- 
ficial title,  the  courts  will  pursue  their  investigation  far 
enough  to  discover  whether  the  supposed  officer  has  any  color 
of  right  or  not,*  "because  every  person  assuming  to  exercise 
the  authority  of  an  officer,  does  not  thereby  necessarily  make 
himself  an  officer  de  facto."  »  Where  there  is  a  plain  usurpa- 
tion of  office  without  any  show  of  title,  the  acts  of  the  intrud- 
er will  undoubtedly  be  void,  both  in  relation  to  individuals 
and  the  public,  and  their  invalidity  may  be  establishea  by 
showing  that  they  were  performed  by  a  person  having  no 
official  character  entitled  to  legal  recognition.'  It  is  upon 
this  principle  that  courts  will  inquire  into  the  existence  of 
the  office,  for,  as  we  have  seen,  there  cannot  be  an  officer  de 
facto  without  a  legal  office.^ 

It  should  also  be  remembered,  as  fully  explained  elsewhere,* 
that  where  an  officer  de  facto  claims  personal  benefits  and 
sues  in  his  own  right  to  secure  the  same,  or  attempts  to  justi- 
fy as  a  public  officer,  he  puts  his  title  directly  at  issue  and  the 
same  may  be  collaterally  inquired  into,' 


m 


«United  State*  ts  Alexander 
(1891),  46  Fed.  R.  728. 

ejn  re  Boyle  (1830),  0  Wis.  204. 

•People  v»  White  (1840),  24 
Wend.  (N.  Y.)  520;  Ex  p.  Strahl 
(1864),  16  Iowa,  360;  Ex  p.  Lewis 
(1903).  45  Tex.  Grim.  R.  1,  73 
S.  W.  811,  107  Am.  St.  R.  970. 

'State  V8  Shuford  (1901),  128 
N.  C.  588,  38  S.  E.  808;  In  re 
Norton  (1902),  64  Kan.  842.  68 
P.  630,  91  Am.  St.  R.  265;  Miner 
T»  .Justices  Court  (1898).  121  Cal. 
264,  53  P.  795.  See  cases  cited 
under  sec.  29. 

8See  sec.  203  et  seq.,  and  sec. 
266  et  seq. 

De  Facto— 38. 


»Phelon  vs  Granville  (1886), 
140  Mass.  386,  S  N.  E.  269 ;  People 
V8  Weber  (1877),  86  111.  283;  Rid- 
dle vs  Bedford  County  (1821),  7 
S.  A.  R.  (Pa.)  386;  Meehan  vs 
Chosen  Freeholders  (1844),  46  N. 
J.  L.  276,  50  Am.  Rep.  421 ;  Shep- 
herd V8  Staten  (1871),  5  Hoisk. 
(Tenn.)  79:  Stubbs  vs  Lee  (1874), 
64  Me.  195,  18  Am.  R.  251;  Rod- 
man VS  Harcourt  (1843),  43  Ky. 
(4  B.  Mon.)  224.  But  see  Rey- 
nolds VS  McWilliams  (1873),  40 
Ala.  662. 
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I  431.  Title  to  office  cannot  be  tried  in  proceedings 
to  recover  official  records.—  In  accordance  with  the  fore- 
going principles,  the  title  to  a  public  office  cannot  be  tried 
in  actions  or  proceedings,  instituted  to  obtain  the  possession 
of  books  and  papers  appertaining  to  the  office,  the  question 
of  title  being  there  only  collaterally  involved.    Therefore,  no 
recovery  can  be  had  where  there  is  a  reasonable  doubt  as  to 
who  is  entitled  to  the  office,  inasmuch  as  such  doubt  must 
first  be  settled  by  recourse  to  quo  warranto  or  other  proper 
proceeding.     Thus,  the  right  of  a  claimant  cannot  be  ad- 
judicated upon  in  hn  action  of  replevin  to  recover  from  the 
de  facto  incumbent  the  records  of  the  office."    Nor  can  a 
claimant's  title  be  determined  in  summary  proceedings  pro- 
vided by  statute  to  compel  delivery  of  official  records,"  nor 
by  mandamus  brought  for  the  same  purpose."     But  the 
Court  can  look  beyond  the  actual  possession  of  the  office,  and 
investigate  the  claimant's  title  to  the  extent  of  ascertaining 
whether  he  has  a  clear  prima  facie  case,  and  if  it  finds  th^s 
affirmatively,  he  will  be  entitled  to  succeed;  as,  for  example, 
where  the  claimant  holds  the  certificate  of  election  or  a  com- 
mission, or  otherwise  produces  satisfactory  evidence  of  title." 


loDeimond  vs  McCarthy  (1864), 
17  Iowa,  626;  Hallgren  vb  Camp- 
bell (1890),  82  Mich.  266,  46  N. 
W.  381,  21  Am.  St.  R.  867,  9  L.RA. 
408. 

nln  re  Baker  (1866),  11  How. 
Pr.  (N.  Y.)  418;  People  vs  Stevens 
(1843),  6  Hill  (N.  Y.)  616;  In  re 
Bradley  (1894),  141  N.  Y.  627,  36 
Ijl.  E.  598,  67  Am.  St.  R.  816;  Ex 
p.  Scott  (1878),  47  AU.  609. 

isAshwell  V8  Bullock  (1900),  122 
Mich.  620,  81  N.  W.  677;  People 
T8  Head  ( 1861 ) ,  26  111.  326;  Ewing 
VB  Turner  (1894),  2  Okla.  94,  36 
P.  951;  SUte  vs  Williams  (1879), 


26    Minn.    340;    R.    va    Dubord 
(1886),  3  Man.  16. 

isin  re  Lacroix  (1836),  4  U.  C. 
Q.  B.  (O.  S.)  339;  In  re  Asphodel 
Tp.  (1859),  17  U.  C.  Q.  B.  693; 
In  re  Bradley  (1894),  141  N.  Y. 
627,  36  N.  E.  698,  67  St.  Rep.  816; 
Matter  of  Brearton  (1904),  44 
Misc.  (N.  Y.)  247,  89  N.  Y.  S. 
893;  In  re  Whiting  (1848),  2  Barb. 
(N.  Y.)  613,  1  Edm.  498;  Cham- 
bers vs  Stringer  (1878),  02  Ala. 
696;  People  vs  Scannell  (1857),  7 
Cal.  432;  People  vs  Kilduff  (1854), 
16  III.  492,  60  Am.  Dec.  769;  State 
vs  Johnson   (1896),  35  Fla.  2,  16 
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Again,  it  has  been  held,  that  where  two  persons  claim  an 
office,  as  to  which  quo  warranto  does  not  lie,  the  title  to  it  may 
be  tried  by  mandamus  to  give  papers  relating  to  it."  So 
it  has  been  held  that,  though  a  person  may  be  ineligible  to  an 
offi<Se,  yet  if  he  is  appointed  or  elected  thereto,  duly  quali- 
fies, and  takes  charge  thereof,  he  may,  by  mandamus,  recover 
the  official  books  and  papers  from  one,  who  admittedly  has  not 
even  color  of  title  to  such  office." 

§  432.  In  United  States  title  cannot  be  tried  in  actions 
for  recovery  of  salary.— The  preponderance  of  authority  in 
the  United  States  maintains  the  principle  that  the  title  to 
an  office  cannot  be  determined  in  an  action  to  recover  the 
salary,  fees  or  emoluments  attached  thereto.  Thus,  the  right 
to  an  office  occupied  by  one  claiming  title  to  it,  under  a  cer- 
tificate of  election,  cannot  be  determined  in  a  suit  instituted 
by  an  adverse  claimant  for  the  salary  of  the  position."  So 
the  title  of  a  claimant  of  a  municipal  office  cannot  be  adjudi- 
cated in  an  action  to  recover  salary  for  a  period  during  which 
he  is  not  in  possession ;  that  question  can  only  be  considered 
in  a  direct  proceeding,  in  which  the  people  and  the  incum- 
bent of  the  office  are  parties."* 


m 


li 


So.  786,  17  So.  650,  31  L.R.A.  357; 
Burr  V8  Norton  (1856),  25  Conn. 
103;  O'Donnel  vg  Dusman  (1877), 
39  N.  J.  L.  677;  Kimball  V8  Lam- 
prey (1848),  19  N.  H.  216;  Stone 
v»  Small  (1882),  54  Vt.  498;  Cro- 
well  vi  Lambert  (1865),  10  Minn. 
360;  State  V8  Jaynes  (1886),  19 
Neb.  161;  Mannis  vs  SUte  (1888), 
115  Ind.  245,  17  N.  E.  565;  Huff- 
man vs  Mills  (1888),  3P  Kan.  577, 
18  P.  516;  State  vs  Gates  (1893), 
86  Wis.  634,  57  N,  W.  296,  39  Am. 
St.  R.  912. 


KR.  V8  Hopkins  (1841),  1  Q.  B. 
161,  4  P.  &  D.  650,  10  L.  J.  Q.  B. 
63. 

»8R.  vs  Smith  (1848),  4  U.  C. 
Q.  B.  322;  McGee  vs  State  (1885), 
103  Ind.  444,  3  N.  E.  139.  See 
right  of  oflBcers  de  facto  to  rec- 
ords of  office,  sec.  208. 

» "State  vs  Moores  (1904),  71 
Keb.  522,  99  N.  W.  504. 

>««Lee  vs  Wilmington  (1896),  1 
Marv.  (Del.)  65,  40  A.  663.  Also 
Van  Sant  vs  Atlantic  City  (1902), 
68  \.  J.  L.  449,  S3  A.  701;  Selby 


b;! 


696 


THE  DE  FACTO  DOCTRINE. 


[§  483 


There  are,  however,  a  few  conflicting  cases.  Thus,  it  has 
heen  held  that  where  the  claimant  of  an  office  has  been 
wrongfully  ousted  therefrom,  after  having  been  in  the  poa- 
session  of  it,  he  may  bring  an  action  for  the  recovery  of  feea 
against  the  actual  incumbent,  though  this  may  involve  deter- 
mination of  title."  And  other  cases  still  go  further,  and 
hold  that  title  can  be  trie**  in  such  action,  even  where  the 
claimant  has  never  been  in  possession." 

§  433.  Differetit  rule  in  England.— In  England,  it  is  a 
well  settled  rule,  that  "any  person  may  dispute  the  right  to 
the  office  by  refusing  to  pay  the  fees,  or  by  bringing  an  action 
against  tie  officer  if  ha  takes  them."  "  "So  long  back  as  the 
time  of  Charles  the  Second,"  says  Heath,  J.,  "it  was  held 
that  the  title  to  an  office,  under  an  adverse  possession,  might 
be  tried  in  an  action  for  the  fees  of  the  office  had  and  re- 
ceived." *»  Undoubtedly  the  learned  Judge  had  in  mind  the 
case  of  Howard  r«  Wood,*^  which  appears  to  be  the  oldest 
reported  case  upon  this  subject.  There  the  Queen  having 
granted  to  the  plaintiff  a  stewardship  wherein  were  comprised 
several  Courts-Lord  and  Courts-Baron,  the  defendant  at  the 
end  of  the  first  term,  by  a  subsequent  gruJt  from  the  Crown, 


Ti  Portland  (1886),  14  Ore.  243, 
12  P.  377,  58  Am.  Rep.  307;  Diek- 
erwn  v»  Butler  (1887),  27  Mo. 
App.  9;  Hunter  vs  Chandler 
(1870),  45  Mo.  452;  Meredith  v» 
Sacramento  County  (1876),  60 
Cal.  433;  Gorley  vs  Louisville 
(1000),  108  Ky.  789,  55  S.  W.  886; 
tiagan  tb  Brooklyn  (1891),  120  N. 
Y.  643,  27  N.  E.  266,  afflrming 
(1889),  6  N.  Y.  S.  426;  People  vs 
Une  (1873),  66  N.  Y.  217;  Wal- 
den  vs  Headland  (AU.  1908),  47 
So.  79. 


iTAllen  vs  McKean  (1833),  1 
Fed.  Cas.  (No.  229)  489,  1  Sumn. 
276;  Glascock  vs  Lyons  (1863),  20 
Ind  1,  83  Am.  Dec.  299. 

iiWenner  vs  Smith  (1886),  4 
UUh,  238,  9  P.  293;  Taylor  TS 
Commonwealth  (1830),  26  Ky.  (3 
J.  .T.  Marsh.)  401. 

i»Per  Lord  Denman,  C.  J.^R 
vs  Stoke  Damerel  (1836),  <i  A.  & 
E.  684. 

(oLightly  Ts  Clouston  (1808), 
1  Taunt.  112. 

21(1070),  2  Lev.  213. 
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held  court  and  received  money,  for  which  the  plaintiflF  broHght 
agflumpsit  to  recover  the  fees.  Objection  was  made  to  the 
form  of  the  action,  but  the  same  was  overruled,  and  the  Court 
pronounced  upon  the  rights  of  the  parties  to  the  office.  The 
same  principle  has  been  recognized  in  several  subsequent 


cases 


32 


§  434.  De  facto  officer's  title  cannot  be  inquired  into 
by  ministerial  officers.—  A  ministerial  officer  has  no  r?ght 
or  jurisdiction  to  determine  whether  a  person  holding  an 
office  under  color  of  right,  is  or  is  not  a  legal  officer.  Thus, 
where  a  minor,  who  had  been  appointed  commissioner  of 
deeds,  presented  himself  before  the  clerk  of  the  common 
pleas  of  New  York  to  take  the  oath  of  office  and  the  clerk 
refused  to  administer  the  same,  it  was  held  that  though  a 
minor  is  incapable  of  holding  a  public  office,  yet  it  is  not 
the  province  of  the  cler'.  to  decide  that  point,  and  a  manda- 
mus was  allowed  to  compel  the  administering  to  him  of  the 
official  oath.**  So  where  a  town  clerk  had  refused  to  rex  ^rd 
the  survey  of  a  road  on  the  ground  of  lack  of  qualifications 
of  the  commissioners  who  had  made  such  survey,  Chancellor 
Kent  pertinently  observed,  that  "it  certainly  did  not  lie 
with  the  defendant,  as  a  mere  ministerial  officer,  to  adjudge 
the  acts  of  the  commissioners  null."  ** 

Again,  it  was  held  that  the  question  of  a  person's  right  to 
the  office  of  clerk  of  a  circuit  court,  and  to  the  compensa- 
tion belonging  thereto,  could  not  be  inquired  into  by  the  comp- 


t*Per  Lord  Ellenborough,  C.  J., 
in  R.  Ti  Bingham  (1802),  2  East, 
308;  Arris  tb  Stulcely  (1678),  2 
Mod.  260;  Green  ts  Hewett 
(1703),  1  Peake'i  Cm.  182;  Bowell 
va  Millbank  (1772),  1  Term.  (D. 
k  G.)  390,  note;  Sadler  vs  Evans 
(1760),  4  Burr.  1084;   Boyter  xa 


Dodsworth  (1796),  6  Term.  (D.  ft 
E.)  681 ;  In  re  Hammond  &  McLay 
(1864),  24  U.  C.  Q.  B.  56. 

JsPeople  vs  Dean  (1830),  3 
Wend.  (N.  Y.)  438. 

"People  vs  Ck>Ilin8  (1811),  7 
John*.  (N.  Y.)  S49. 


I 
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troller  of  the  treuury  when  the  clerk's  aooounts  came  before 
him  for  audit."  The  Court  said:  "It  would  be  strange, 
indeed,  if  his  right  could  be  determined,  as  upon  a  quo 
warranto,  on  the  auditing  of  his  account  in  the  treasury  de- 
partnr  jnt."  •• 

Likewise,  where  payment  of  a  draft  by  a  school  trustee  on 
the  supervisor  of  a  town,  was  refused  by  the  latter  by  reason 
of  a  doubt  as  to  the  competency  of  the  former  to  make  it, 
but  it  appeared  that  the  drawer  was  at  least  such  trustee 
de  facto,  it  was  held  that  the  supervisor  had  no  authority  to 
question  the  drawer's  title  as  trustee,  and  was  not  entitled,  in 
an  action  on  the  draft,  to  the  certificate  that  he  had  acted 
in  good  faith  required  by  Code  Civil  Proc.  K  Y.  sec.  3244, 
to  relieve  him  from  costs  of  the  action. •* 

§  435.  Title  to  o£Bce  cannot  be  determined  on  habeas 
corpus.— The  title  of  a  de  facto  incumbent  cannot  be  in- 
quired into  on  habeas  corpus,  in  order  to  invalidate  his  acts, 
whether  judicial  or  otherwise.  "It  may  sometimes,"  says 
a  New  York  judge,  "with  propriety  be  used  as  a  writ  of 
error,  but  I  am  yet  to  learn  that  it  can  ever  properly  be  con- 
verted into  a  quo  warranto."  *«  Accordingly,  upon  such  a 
proceeding,  it  will  not  be  investigated  whether  the  Judge 
who  presided  in  the  Court  below,  was  duly  appointed  or 
elected,  or  had  properly  qualified."    "To  permit,"  to  quote 


"United  States  va  Hanba 
(1893),  66  Fed.  R.  063. 

••Also  Reynolds  ts  McWilliams 
(1873),  40  Ala.  562;  State  ts 
Draper  (1871),  48  Mo.  213. 

iTBarrett  vs  Sayer  (ISflO),  34 
N.  Y.  St.  R.  328,  12  N.  Y.  8.  170, 
affirmed  68  Hun  608.  Also  Miahle 
vs  Foumet  (1868),  13  La.  Ann. 
fi07;  Delgado  vs  Chavei  or  In  re 
Oelgado    (1801),    140    U.    S.    580, 


11  Sup.  Ct.  R.  874,  36  L.  ed.  578. 
See  also  Pritchard  ts  Mayor  of 
Bangor  (1888),  13  App.  Cas.  241, 
67  L.  J.  Q.  B.  313,  68  L.  T.  602, 
37  W.  R.  103,  62  J.  P.  664;  R. 
TS  Rlee  (1697),  6  Mod.  826. 

••Edmonds,  J. — In  re  Waklnr 
(1848),  3  Barb.  (N.  Y.)   162. 

•»Ex.  p.  Ward  (1898).  173  U.  8. 
4.12.  m  Sup.  Ct.  459,  43  L.  ed.  703; 
Oriffin's     Case     (1869),     11     Vtu. 
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the  language  of  one  of  the  Courts,  "one  convicted  of  an  offence 
to  question  on  habeas  corpus  the  right  of  the  judge  be 
fore  whom  he  was  tried  to  hold  his  office  would  result  in 
intolerable  confusion,  and,  in  some  insUnces,  no  doubt  in 
the  defeat  of  justice."  "  Likewise,  the  title  of  the  officer 
who  issues  the  process  upon  which  a  prisoner  is  arrested, 
cannot  be  inquired  into." 

.  So,  upon  habeas  corpus  proceedings  resulting  from  the  im- 
prisonment of  a  person  for  default  in  delivering  up  the  books 
and  papers  of  an  office,  pursuant  to  an  order  made  under 
statutory  authority,  the  Court  will  not  investigate  the  title 
further  than  to  ascertain  whether  the  prisoner  was  a  bona 
fide  holder  of  the  office  or  a  mere  intruder,  as  against  the 
applicant  at  whose  instance  the  order  was  made.  If  it  finds 
that  the  prisoner  had  no  excuse  for  not  complying  with  the 
order  because  there  was  no  bona  fide  question  of  title  at  issue. 


CU.    (No.    5,816)    7;   Daniels   ts 
Towers  (1887),  79  0«.  78«,  7  8.  E. 
laO;  People  ts  White   (1840),  24 
Wend.    (N.  Y.)   520,  reversing  22 
Wend.    167;    Patterson    ts    State 
(1887),  40  N.  J.  L.  326,  8  A.  SOS; 
State  vs   Bloom    (1863),   17   Wis. 
S21;  Ex  p.  Boyle   (18S8),  0  Wis. 
264;    In    re   CJorrigan    (1877),    87 
Mieli.  66;  In  re  Burlce  (1890),  70 
Wis.  857.  46  N.  W.  24;  Slieehan's 
Case    (1877),    122   Uass.   445,   23 
Am.  Rep.  374;  Ey  p.  Call  (1877), 
2   Tex.    App.    (Crim.    Cas  .    407; 
Ex    p.    Tracey    (Tex.    1905),    93 
S.    W.    538;    Crawford    vs    Law- 
rence ( 1900) ,  154  Ind.  288,  56  N.  E. 
673;    Ex    p.    Fedderwitx     (1900), 
130  Cal.  XVIII,  62  P.  935;  Smith 
vs  Sullivan   (1903),  33  Wash.  30, 
73  P.  793;  Com.  vs  T^cky  (1832), 
1   WatU    (Pa.)    66,  26  Am.  Dec. 


37;  Carle  vs  Commonwealth 
(1858),  29  Pa.  St.  (5  Casey)  120; 
Ex  p.  Johnson  (1884),  15  Neb.  512, 
19  N.  W.  694;  Ex  p.  Strang  (1871), 
21  Ohio  St.  610;  Ex  p.  Curry 
(1898),  1  Can.  Crim.  Cas.  532; 
State  vs  Bailey  (Minn.  1908),  118 
N.  W.  676.  But  see  Ex  p.  Main- 
ville  (1898),  1  Can.  Crim.  Caa. 
528. 

"Smith  vs  Sullivan  (1903),  S3 
Wash.  30,  73  P.  793.  See  further 
as  to  collateral  attack  on  judges' 
title,  sees.  406,  et  seq. 

»iEx  p.  Strahl  (1864),  16  Iowa, 
380;  SUte  vs  Pertsdorf  (1881),  33 
La.  Ann.  1411;  In  re  Wakker 
(1848),  3  Barb.  (N.  Y.)  162;  Mar- 
gate Pier  Co.  vs  Hannam  (1810), 
3  B.  4  Aid.  266,  22  R.  R.  378;  but 
compare  R.  vs  Boyle  (1868),  4  Ont. 
Pr.  R.  256. 
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it  will  not  interfere;"  but  if  it  concludes  otherwise,  the 
prisoner  will  be  discharged,  as  in  such  case  the  order  should 
not  have  been  made  before  the  determination  of  the  title 
by  quo  warranto.'*  Again,  it  has  been  held  that  the  validity 
of  the  appointment  of  the  de  facto  members  of  a  board  of 
medical  examiners,  cannot  be  drawn  into  question  upon  ha- 
beas corpus,  by  one  who  is  in  custody  charged  with  practising 
medicine  without  the  certificate  provided  for  by  statute.'* 
But  where  a  pretended  officer  is  acting  by  virtue  of  a  com- 
mission absolutely  void,  it  is  not  necessary  to  resort  to  quo 
warranto  to  have  b<s  title  tested,  but  the  same  may  be  im- 
peached collaterally  on  habeas  corpus." 

§  436.  Title  to  office  not  generally  detenninable  on 
certiorari — English  and  Canadian  authorities. — The 
writ  of  certiorari  originally  was  intended  to  bring  into  a  Su- 
perior Court  the  record  of  an  inferior  Court  of  record ;  but 
its  application  has  been  extended  to  matters  which  might 
not  come  within  the  strict  terms  of  such  a  definition,  and  it 
has  been  used  to  superintend  the  proceedings  of  persons  en- 
trusted with  the  exercise  of  a  judicial  power  or  discretion^ 
though  not  in  a  regularly  constituted  court  of  record."  But 
the  writ  will  not  issue  where  the  acts  complained  of  are  not 
in  some  sense  judicial  in  character."  Therefore,  in  every 
case  where  an  attempt  is  made  to  have  a  question  of  title 
to  office  tested  by  removal  of  the  proceedings  of  purely  min- 
isterial officers,  certiorari  will  be  refused.  Thus,  where  it 
was  sought  to  have  the  legality  of  the  appointment  of  a  clerk 


s>In  re  Baker  (1888),  II  How. 
Pr.  (N.  Y.)  418. 

nDevlin'i  Caie  (1887),  5  Abb. 
Pr.  (N.  Y.)  281. 

>«Ez  p.  Oerino  (1004),  143  Cal. 
412,  77  P.  166. 


»Ex  p.  Lewie  (1003),  48  Tex. 
Criin.  R.  1,  73  8.  W.  811,  107  Am. 
St.  R.  070. 

*«Ez  p.  Jocelyn  (1883),  2  Allen 
(N.  B.)  637. 

I7R.  Ti  Lloyd  (1783),  Cald.  309. 
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If  justices  tested  by  certiorari,  Jjord  Alvcntone,  C.  J.,  said : 
"I  am  of  opinion  that  an  order  of  justices  as  to  the  appoint- 
ment of  clerk  to  a  petty  sessional  division  is  not  the  subject 
of  a  certiorari.  It  is  not  a  judicial  act.  It  is  true,  of  course, 
that  they  exercise  a  discretion  in  such  matters,  but  there  is 
no  decision  which  goes  to  the  length  of  soying  that  all  dis- 
cretionary acts  are  therefore  judicial  acts  and  can  be  re- 
moved into  this  Court  by  writ  of  certiorari  in  order  to  be 
quashed."  " 

So  in  a  Nova  Sootia  case,  the  CommiHsioncrs  of  Schools 
for  Pictou  County,  on  an  application  made  to  them  for  the 
purpose,  appointed  school  trustees  No.  16.  South  Distric*.  on 
the  ground  that  the  original  trustees  had  failed  to  act.  The 
trustees  last  appointed  having  issued  a  warrant  for  the  col- 
lection of  rates,  the  original  trustees,  caused  a  writ  of  cer- 
tiorari to  be  issued,  bringing  the  matter  into  the  Supreme 
Court  of  Nova  Scotia.  Thereupon  the  new  trustees  took  out 
a  rule  to  set  the  certiorari  aside  and  quash  the  assessment. 
The  rule  was  made  absolute,  the  Court  saying:  "It  is  a 
fatal  objection  that  it  is  not  addressed  to  parties  having  any 
judicial  functions  to  perform.  It  is  addressed  to  certain  indi- 
viduals by  name  in  their  private  capacity,  and,  so  far  from 
recognizing  them  as  a  corporation,  or  indeed  as  school  trustees 
at  all,  it  is  distinctly  stated  that  they  ore  not  such.  It  would 
seem  that  the  object  of  the  proceeding  was  to  try  the  question 
between  the  contending  bodies  of  trustees  as  to  their  respec- 
tive rights.  This  is  not  the  mode  of  having  that  question 
settled.  If  the  parties  who  are  attempting  to  enforce  this 
rate  are  not  trustees  their  proceedings  are  wholly  void,  and 
they  must  fail  in  their  attempt,  or  theii  right  to  act  may  be 
called  in  question  by  a  writ  of  quo  warranto."  '•    So  in  an- 


(•R.  Tt  Drummond(I003),  67  J. 
P.  300.  88  L.  T.  833,  1  L.  O.  R.  567. 


xin  re  Aisessment  of  Cameron 
(1881),  14  Not.  Scot.  (2  R.  ft  C.> 
177. 
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Other  case,  it  was  held  that  the  acts  of  the  Senate  of  the 
University  of  New  Brunswick  in  dismissing  one  of  the  pro- 
fessors, not  being  judicial  acts,  the  same  could  not  be  re- 
viewed on  certiorari  by  the  Supreme  Court.*** 

§  437.  Same  subject — Same  subject.— Another  general 
rule  is  that  certiorari  will  not  lie  to  settle  a  disputed  ques- 
tion of  title  to  office  where  there  is  another  adequate  mode  of 
redress,  such  as  a  right  of  appeal,  a  remedy  by  quo  warranto, 
or  the  like.  Thus,  in  B.  vs  Somersetshire,  J.  J.,*^  it  was 
held  that  a  certiorari  will  not  be  granted  to  remove  the  order 
for  the  appointment  of  overseers  for  the  purpose  of  having 
it  quashed,  on  the  suggestion  that  the  justices  made  the 
appointment  from  corrupt  and  improper  motives.  The  Court 
said:  "The  mere  impropriety  of  the  appointment  is  not  a 
ground  for  removing  it  into  this  Court  by  certiorari,  in 
order  that  it  may  be  quashed.  In  point  of  regularity  the  Ses- 
sions is  the  tribunal  for  setting  the  matter  right,  and  quash- 
ing the  appointment,  if  it  is  improperly  made."  Upon  the 
same  ground,  the  Court  refused  a  certiorari  where  the  objec- 
tion to  the  appointment  of  an  overseer  was  that  he  was  in- 
eligible, not  being  a  house-holder."  But  in  a  New  Bruns- 
wick case,  where  it  was  alleged  that  a  person  had  been  ille- 
gally removed  from  a  municipal  office  and  another  one  ap- 
pointed in  his  stead,  a  certiorari  was  granted  to  bring  up  tb> 
proceedings  for  the  purpose  of  quashing  them,  as  well  .\.  a 
quo  warranto  to  try  the  right  of  the  appointment.*' 

On  the  other  hand,  certiorari  is  generally  available  when 
there  is  no  other  remedy,  or  the  inferior  tribunal  or  body 


40Ex  p.  J«oob  (1861),  10  N.  B. 
163.  See  also  In  re  Congtables  of 
Hipperholme  (1847),  6  D.  A  L.  79, 
2  B.  C.  Rep.  98,  11  Jur.  713. 

41(1822),  1  D.  &  R.  443. 


4  tin  re  Pudding  Norton,  Nor- 
folk Overseers  (1864),  33  L.  J.  M. 
C.  136,  10  L.  T.  386,  12  W.  R.  702. 

49Gx  p.  Oallagher  (1886),  26  N. 
B.  73. 
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acted  without  jurisdiction  m  ihe  particular  case.  Thus,  in 
an  old  report  we  find  the  following  language:  "It  is  true 
where  a  man  is  chosen  into  an  office  or  place,  by  virtue  where- 
of he  has  a  temporal  right,  and  is  deprived  thereof  by  an 
inferior  jurisdiction  who  proceed  in  a  summary  way,  in  such 
case  he  is  entitled  to  a  certiorari  ex  debito  jusiiiiae.  because 
he  has  no  other  remedy,  being  bound  by  the  judgment  of  the 
inferior  judicature."  ** 

Accordingly,  where  a  certiorari  was  applied  for  to  remove 
the  appointment  of  two  paid  constables  by  justices  at  a  spe- 
cial sessions,  together  with  the  resolution  of  vestry  on  which 
it  had  been  founded,  or  the  copy  thereof  transmitted  to  the 
justices,  under  5  and  6  Vict.,  c.  109,  ss.  18  and  19,  on  the 
ground  that  the  proceedings  in  vestry  were  not  regularly  con- 
ducted, it  was  held  that,  though  such  an  instrument  as  the 
resolution  of  vestry  was  not  properly  removable,  not  being 
the  proceeding  of  a  body  acting  judicially,  yet  the  appoint- 
ment itself  of  the  justices  might  be  brought  up  by  certiorari, 
and  that  upon  such  removal  it  would  be  competent  to  the 
parties  to  show  upon  affidavit,  that  the  irregularity  in  the 
proceedings  of  the  vestry  was  of  such  a  nature  as  to  taxe  away 
the  jurisdiction  of  the  justices."    Likewise,  where  an  order 
of  removal  is  apparently  defective  on  the  face  of  it,  as  not 
showing  jurisdiction  on  the  part  of  the  justices  making  it, 
the  parish  on  whom  the  order  is  made  need  not  appeal  to  the 
Quarter  Sessions,  but  may  in  the  first  instance  apply  to 
the  Court  for  a  certiorari.*' 


"Arthur  ▼•  Com'ra  of  Sewers 
<1724),  8  Mod.  331;  above  lan- 
guage quoted  in  R.  vs  Surrey  J.  J. 
(1870),L.  R.  8Q.  B.  466,  39  L.J. 
M.  C.  146.  See  also  Vin.  Abr.  Cer- 
tiorari (D.  29). 

"In  re   ConsUbles  of   Hipper- 


holme  (1847),  5  D.  4  L.  79,  2  B. 
C.  Rep.  98,  il  Jur.  713. 

<«R.  vs  Gloucestershire  (1846), 
10  Jur.  96,  16  L.  J.  M.  C.  48,  3  D. 
*  L.  542.  See  also  R.  vs  Standard 
Hill  (1816),  4  M.  &  S.  378.  16  R. 
R.  490;  R.  vs  Great  Marlow(1802), 
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It  may  be  noted,  however,  that  in  none  of  the  English  or 
Canadian  cases  did  the  question  come  before  the  Court, 
whether  on  certiorari  the  acts  of  a  de  facto  oflBcer  could  be 
impugned  by  showing  his  title  to  be  defective.  Nevertheless, 
it  is  submitted  that  this  could  hardly  be  permitted,"  though 
in  a  Canadian  case  the  Court  seemingly  would  have  been 
willing  to  give  effect  to  an  objection  to  the  qualification  of 
one,  who  was  at  least  a  de  facto  justice  of  the  peace,  with  a 
view  to  quashing  a  conviction  made  by  him,  had  the  evidence 
been  suflBcient  to  sustain  the  objection.*' 

§  438.  Same  subject  —  American  authorities.  —  Al- 
though the  common  law  writ  of  certiorari  has  been  greatly 
modified  in  most  of  the  American  jurisdictions,  yet  wherever 
this  form  of  remedy  has  been  substantially  retained,  the  gen- 
eral rule  is,  as  in  England,  that  it  will  not  be  granted  to 
test  the  legality  of  an  appointment  or  a  removal  from  ofBce, 
which  does  not  partake  of  a  judicial  character.*" 

Likewise,  it  will  generally  be  denied  where  there  is  an- 
other adequate  remedy.  It  is  upon  this  principle  that  it  is 
laid  down,  in  unmistakable  terms,  that  the  title  of  a  de  facto 
incumbent  is  not  triable  on  certiorari,  but  only  by  quo  war- 
ranto. "It  is  settled  by  repeated  decisions,"  says  one  Court, 
"that  certiorari  is  not  the  proper  remedy  for  contesting  the 
legality  of  an  incumbent's  title  to  a  public  office,  and  that, 
where  the  appointee  has  entered  upon  the  office,  the  only 


2  Eut  244.  6  R.  R.  420;  Ex  p. 
ThompMn  (1876),  2  Que.  Law  R. 
,  115. 

«7See  remarks  of  Tindal,  C.  J., 
in  Penny  vt  Blade  (1839),  5  Bing. 
N.  C.  319,  7  Scott,  484. 

««R.  vi  White  (1871),  21  U.  C. 
C.  P.  354. 

4*SUte  vs  Harriion  (1898),  141 


Mo.  12,  41  8.  W.  971,  43  S.  W. 
867;  Lorbeer  vs  Hutchinson  (1896), 
111  Cal.  272,  43  P.  896;  People  ts 
Brady  (1901),  166  N.  Y.  44,  60  N. 
E.  701,  reversing  53  N.  Y.  App. 
Div.  270,  65  N.  Y.  S.  844;  Atty. 
General  vs  Mayor  (1887),  143 
Mass.  689,  10  N.  E.  450;  Donahue 
vs  Will  County  (1881),  100  111.  04. 
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method  by  which  to  test  his  right  to  continue  to  occupy  it  is 
by  an  information  against  him  in  the  nature  of  a  quo  war- 
ranto." '*  This  language  was  used  in  a  case  where  certiorari 
was  sued  out  for  the  purpose  of  reviewing  the  action  of  a 
common  council  in  electing  a  treasurer.  It  is  declared  in 
another  case,  that  the  review  by  certiorari  of  the  proceedings 
of  an  election  or  appointment  to  a  public  office,  can  deter- 
mine nothing  which  would  be  of  any  efficacy  as  a  bar,  or 
have  any  other  effect,  in  a  subsequent  information  in  the 
nature  of  a  quo  warranto,  nor  could  the  question  arising 
upon  such  review,  although  judicially  determined,  be  regard- 
ed as  res  judicata  in  the  subsequent  information."'  And  it 
has  also  been  held  in  New  Jersey,  that  certiorari  is  not  an 
appropriate  remedy,  even  though  the  appointee  is  not  de 
facto  in  office  so  as  to  be  liable  to  quo  warranto  proceed- 


82 


ings, 

Again,  the  Courts  will  refuse  on  certiorari  to  entertain  any 
question  affecting  the  title  of  the  Judge  below,  where  it  ap- 
pears that  he  had  sufficient  color  of  title  to  constitute  him  at 
least  an  officer  de  facto.'*    Thus,  it  was  held  that  the  writ  of 
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(oMiller  vs  Wuhington  (1901), 
07  N.  J.  L.  167,  60  A.  341. 

iiRobenon  vs  Bayonne  (1806), 
68  K  J.  L.  326,  33  A.  734.  Also 
Haines  v.  Freeholders  of  Cam- 
den (1886),  47  N.  J.  L.  464; 
Loper  n  Millville  (1891),  63  N. 
J.  L.  362,  21  A.  668;  Roberts  vs 
Shafer  (1809),  63  N.  J.  L.  182,  42 
A.  770;  Bilderback  vs  Freeholders 
of  Salem  (1899),  63  K  J.  L.  66, 
42  A.  843;  Van  Reypen  vs  Jersey 
City  (1886),  48  N.  J.  L.  428;  Bum- 
ited  vs  Blair  (1906),  73  N.  J.  L. 
378,  64  A.  691 ;  Britton  vs  Steber 
(1876),  62  Mo.  370;  Donough  vs 
Dewey  (1890),  82  Mich.  309,  s.  c. 


sub  nom.  Donough  vs  Hollister,  46 
N.  W.  782;  State  vs  Ansel  (1907), 
76  S.  C.  396,  67  S.  E.  185;  State  vs 
Van  Brocklin  (1894),  8  Wash.  667, 
36  P.  496;  United  States  vs  Mills 
(1898),  11  App.  Cas.  (D.  C.)  600; 
State  vs  Skagit  County  Superior 
Court  (1906),  42  Wash.  401,  85  P. 
264;  Daniels  vs  Newbold  (1004), 
126  Iowa,  193,  100  N.  W.  1119; 
Beaumont  vs  Samson  (1907),  6 
Cal.  App.  401,  90  P.  839;  Hull  ts 
Superior  a.  (1883),  63  Cal.  174. 

B 'Simon  vs  Hoboken  (1890),  62 
N.  J.  L.  367,  19  A.  269. 

(iCktyle  vs  Sherwood  (1874),  1 
Hun  (N.  Y.)  272,  4  Thomp.  &  C. 
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certiorari  could  Hot  be  used  in  a  controversy  between  liti- 
gants before  a  de  facto  justice  of  the  peace,  to  try  the  ques- 
tion of  the  validity  of  his  appointment,— justice  and  fair 
dealing  requiring  that  to  be  done,  if  at  all,  in  a  proceeding 
instituted  directly  for  the  purpose,  wherein  the  justice  might 
have  an  opportunity  to  defend  himself  and  his  claim  of 
right."  So  the  contention  that  the  Judge  of  the  lower  Court 
does  not  possess  the  qualification  of  citizenship,  cannot  be 
considered  on  an  application  for  a  certiorari  to  review  the 
sentence  or  judgment  of  such  Judge." 

§  439.  Same  subject—Same  subject.— But  it  is  held 
that  collateral  questions  involving  title  to  office,  may  be  in- 
quired into  and  reviewed  upon  a  certiorari  presented  by  a 
person  in  possession  of,  and  presumably  entiUed  to,  an  office, 
where  the  object  of  the  proceeding  is  to  test  the  validity  of 
ordinances  or  resolutions  affecting  adversely  his  right  to  the 
office,  and  which  might  be  used  to  disturb  him  in  the  pos- 
session and  enjoyment  thereof.    Thus,  where  a  person  elect- 
ed chief  engineer  of  a  fire  department,  presumably  for  three 
years,  gave  bond  and  entered  upon  the  duties  of  his  office, 
but  one  year  afterwards  the  city  council,  claiming  the  right 
to  then  elect  his  successor,  elected  another  person  to  the 
same  position,  it  was  held  that  certiorari  was  the  appropriate 
remedy  to  review  the  council's  action.    The  Court  observed, 
that  the  object  of  prosecuting  a  quo  warranto  is  to  have  one 
in  possession  declared  guilty  of  usurpation,  whereas  in  the 
case  under  its  consideration  the  relator  sued  for  no  such  end, 


234;  FMpIe  v»  Sherwood  (1874), 
4  Thomp.  4  C.  (N.  Y.)  34;  Mcln- 
«tryviT«nner  (1812),  9  John.  (N. 
Y.)  136;  People  vi  Gobies  (1887), 
67  Mich.  478,  35  N.  W.  91;  Byer 
v»  Harrii  (N.  J.  1909)  72  A.  136. 


i^Andenon  vt  Morton  (1903), 
21  App.  Cat.  (D.  C.)  444. 

BSState  V8  Recorder  (1896),  48 
La.  Ann.  137S,  20  So.  908.  See  also 
collateral  attack  on  title  of  de 
facto  judge*!,  sec.  406,  et  seq. 
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his  only  purpose  being  to  remove  from  his  way  a  proceeding 
which  he  apprehended  might  be  used  unlawfully  to  eject 
him."  A  like  decision,  and  upon  the  same  grounds,  was 
given  where  a  board  of  aldermen  unlawfully  passed  a  resolu- 
tion removing  one  of  their  members  from  office;  their  pro- 
ceedings were  held  reviewable  on  certiorari.'^ 

But  where  the  application  to  have  the  resolutions  of  a  cor- 
poration or  a  body  of  persons  reviewed  upon  certiorari  is 
only  a  device  to  have  the  legality  of  an  election  or  appoint- 
ment to  office  tested  by  the  Court,  and  not  merely  to  prevent 
the  unlawful  disturbance  of  a  person  de  facto  in  office,  the 
writ  will  be  refused.  Thus,  where  the  board  of  chosen  free- 
holders of  a  county  elected  a  county  physician,  and  a  writ 
of  certiorari  was  sued  out  by  a  prosecutor  apparently  claim- 
ing no  interest  in  the  office,  for  the  purpose  of  having  the 
proceedings  of  the  board  reviewed,  the  writ  was  dismissed 
upon  the  ground,  that  the  purpose  of  the  proceeding  was  ob- 
viously to  obtain  a  determination  of  the  title  of  the  incum- 
bent, which  could  be  done  only  by  quo  warranto." 

§  439a.  Same  subject  —  Same  subject  —  However, 
where  a  judicial  or  quasi-judicial  body  acts  without,  or  in 
excess  of  its,  jurisdiction  in  making  an  appointment,  or  re- 
moving a  person  from  office,  its  action  may  generally  be  re- 
viewed by  certiorari,  because,  as  already  intimated,  it  is  the 
office  of  the  writ  to  keep  inferior  tribunals  within  the  bounds 
of  their  jurisdiction.  And  even  where  there  are  no  juris- 
dictional questions,  in  most  of  the  States  certiorari  will  lie 


stHaine*  va  Freeholders  of  Cam- 
den (1885),  47  N.  J.  L.  484. 

•f  Board  of  Aldermen  va  Darrow 
(1880).  13  Col.  480,  22  P.  784.  Also 
Markley  va  Cape  May  Point 
(1892),  S5  N.  J.  L.  104,  25  A.  259; 


Fitzgerald  va  New  Brunswick 
(1885),  47  N.  J.  L.  479;  Leper  vs 
Millville  (1891),  53  N.  J.  L.  362, 
21  A.  568. 

ssStites  V8  Cumberland  (1896), 
58  N.  J.  L.  340,  33  A.  737. 
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to  correct  illegalities  or  irregularities  in  proceedings  of  the 
inferior  tribunal,  where  no  appeal  is  allowed  or  other  meth- 
od is  provided  by  law  for  reviewing  the  same,  or  the  remedy 
provided  is  inadequate  in  the  circumstances;  especially  is 
this  so  where  the  tribunal  is  of  statutory  creation  and  au- 
thorizud  to  proceed  summarily,  or  in  a  course  not  according 
to  the  common  law.  Again,  in  others  the  stat\itory  certiorari 
operates  as  an  appeal  from  the  judgment  of  the  inferior  tri- 
bunal, and  upon  such  writ  a  new  trial  may  be  had  in  the 
Superior  Court.  Examples  of  the  application  of  these  prin- 
ciples are  fotmd  ia  a  number  of  cases,  where  the  Courts  have, 
by  certiorari,  reviewed  proceedings  affecting  title  to  oifice, 
though  sometimes  it  is  difficult  to  grasp  exactly  on  which  of 
the  above  grounds  the  Court  proceeded. 

Following  some  such  principles,  it  has  been  held  that  the 
proceedings  of  civil  service  commissioners  removing  a  police 
patrolman  from  office  are  properly  quashed  on  certiorari, 
where  the  record  filed  as  a  return  to  the  writ  fails  to  show  that 
the  patrolman  was  notified,  or  waived  notice  of  the  time  and 
place  of  hearing  by  the  police  board,  since  without  such  no- 
tice or  waiver  the  police  board  is  without  jurisdiction  to 
act  and  the  commission  powerless  to  approve  its  action.''^ 
So  where  the  removal  of  an  officer  by  a  board,  vested  with 
power  to  remove  him  upon  written  charge  preferred,  is  in 
excess  of  jurisdiction  because  made  without  notice  to  him, 
his  remedy,  wh^re  no  appeal  or  writ  of  error  is  provided,  is 
by  certiorari.'" 

Again,  it  was  held  that  the  proceedings  of  a  board  of  metro- 
politan police,  in  removing  a  policeman,  were  reviewable  by 


(*Powell  T*  BuUU  (1906),  221 
111.  379,  77  N.  E.  676.  Also  Chica- 
go TB  BuUis  (1905),  124  111.  App. 
7. 


•oSUte   VP   Knott    (1907),   207 
Mo.  107,  105  S.  W.  1040. 


S  489a] 


OF  COLLATERAL  ATTACXfik 


609 


certiorari,  the  Court  declaring  that  in  such  proceeding  it  had 
power  to  go  beyond  the  inquiry,  whether  the  inferior  tribunal 
had  jurisdiction,  and  examine  the  case  upon  the  whole  evi- 
dence, to  ascertain  whether  any  error  had  been  committed 
in  the  proceedings  before  the  inferior  tribunal.' * 

So,  an  order  of  removal  from  office  of  a  stenographer  by 
the  Judge  of  the  Court,  under  the  provisions  of  a  statute 
authorizing  such  removal  "for  incompetency  or  any  miscon- 
duct in  office,"  may  apparently  be  reviewed  by  certiorari  on 
the  ground  that  the  Judge  is  empowered  to  proceed  sum- 
marily, and  not  in  the  course  of  the  common  law,  and  there  is 
no  appeal  provided  by  statute."  Likewise,  where  judicial 
powers  are  conferred  upon  a  city  council  to  hear  and  deter- 
mine contested  elections  of  city  officers,  under  rules  to  be 
adopted  by  it,  and  no  provision  is  made  for  an  appeal  from 
its  judgment,  a  candidate  who  has  unsuccessfully  contested 
an  election  before  the  council,  is  entitled  to  a  trial  de  novo 
in  a  Court  of  competent  jurisdiction  upon  suing  out  therein 
a  writ  of  certiorari."' 

Again  it  has  been  held,  that  where  a  remedy  by  appeal 


•JPeople  v»  Board  of  Police 
(1872),  43  How.  Pr.  (N.  Y.)  385. 
See  alio  People  vb  Board  of  Police 
(1858),  26  Barb.  (N.  Y.)  481;  Peo- 
ple v»  Mayor  (1879),  19  Hun  (N. 
Y.)  441;  People  vb  Cooper  (1880), 
«1  Hun  (N.  Y.)  517;  People  vg 
Hoffman  ( 1901 ) ,  106  N.  Y.  462,  60 
N.  E.  187,  54  L.R.A.  597;  Macon  va 
Shaw  (1854),  16  Ga.  172.  And 
•ee  further  State  v»  Common 
Council  (1893),  53  Minn.  238,  65 
N.  W.  118. 

•  »8tate  VB  Slover  (1892),  113 
Mo.  202,  20  8.  W.  788.  See  also 
Browne  vs  Gear  (1899),  21  Wash. 
147,  57  P.  359. 

De  Facto — 39. 


"Staples  vs  Brown  (1905),  113 
Tenn.  639,  85  8.  W.  264.  In  Ten- 
nessee, however,  the  writ  of  certio- 
rari is  in  the  nature  of  an  appeal. 
As  to  further  cases  upcii  the  use 
of  certiorari  to  review  contested 
election  cases,  see  Dodd  vs  Weaver 
(1865),  2  Sneed.  (Tenn.)  670; 
Dryden  vs  Swinbourne  (1882),  20 
W.  Va.  89;  Fowler  vs  Thompson 
(1883),  22  W.  Va.  106;  Cushwa  vs 
Lamar  (1898),  45  W.  Va.  .126,  32 
S.  E.  10;  Chase  vs  Miller  (1862), 
41  Pa.  St.  403;  In  re  Krickbaum's 
Contested  Election  (Pa.,  1908),  70 
A.  862. 
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would  be  of  no  avail  to  one  ousted  from  office  by  a  judgment 
of  the  Superior  Court,  by  reason  of  the  fact  that  his  right 
to  the  ofSce  would  terminate  before  a  hearing  would  be  had 
on  appeal,  the  Supreme  Court  has  jurisdiction  l>y  writ  of 
review  to  examine  and  correct  the  action  of  the  lower  Court.'* 

§  440.  Title  to  office  not  triable  by  prohibition.— 
Prohibition  will  not  lie  to  prevent  the  usurpation  of  an  of- 
fice, or  to  test  the  title  of  a  de  facto  officer  to  an  office.  "We 
have,"  says  a  learned  Judge,  "met  with  no  case,  ancient  or 
modem,  where  the  Court  of  King's  Bench  has  issued  the 
writ,  pending  a  dispute  between  competitors  for  a  public 
office,  to  prohibit  those,  who  were  de  facto  in  possession  of 
the  office,  from  exercising  the  functions  thereof."  ''  Thus, 
where  two  sets  of  men  attempted  to  act  as  a  board  of  educa- 
tion, each  claiming  to  be  the  lawful  board,  it  was  held  that 
prohibition  would  not  lie  at  the  instance  of  one  set  of  claim- 
ants to  oust  the  others  who  were  de  facto  in  office,  the  ground 
taken  being  that  the  writ  of  prohibition  is  never  proper  to 
try  title  to  office  and  oust  de  facto  officers,  and  replace  them 
by  others  claiming  to  be  de  jure  officers.*'  So  where  a  per- 
son complained  of  being  ousted  of  the  office  of  police  Judge 
by  one  who,  he  alleged,  wrongfully  assumed  to  discharge  the 
duties  of  the  office,  his  application  for  a  writ  of  prohibition 
was  refused.*^  So  it  was  held  that  a  writ  of  prohibition 
will  hot  lie  to  prevent  a  person  who  claims  to  have  been 
elected  to  an  office  from  taking  the  same  and  assuming 
and  exercising  its  power  and  duties,  on  the  ground  of  in- 
eligibility or  invalid  election." 


MSUte  Tt  Tftllnuui  (ISOl),  U 
Wuh.  420,  «4  P.  759. 

•tGMton,  J.,  State  t«  Allen 
(1841).  2  Ired.  L.   {N.  C.)    183. 

(«Bo«rd  of.  Education  ▼•  Holt 


(1903).  54  W.  Va.  137.  4«  &  ■. 
134. 

•TBuekner  ts  Veuve  (1883).  31 
Cal.  304,  3  P.  862. 

(•Moore  tr  Holt  (1904).  55  W. 
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Likewise,  prohibition  will  not  issue  to  restrain  the  act. 
of  de  facto  Judges  or  other  judicial  officers,  on  the  ground 
of  defects  in  their  title.    Thus,  where  a  city  charter  provided 
for  three  justices  of  the  peace,  and  an  amendatory  Act  pro- 
vided for  only  one  justice,  it  wa«  held  that  a  justice  elected 
under  the  latter  statute,  even  though  it  were  unconstitutional 
was  a  de  facto  officer  whose  right  to  the  office  could  not  be' 
collaterally  attacked  by  a  writ  of  prohibition."    So,  the  writ 
was  denied  where  the  constitutionality  of  a  statute  authoriz- 
ing the  appointment  of  additional  district  Judges  by  the 
Governor,  and  the  authority  of  a  person  officiating  as  judge 
de  facto  by  virtue  of  his  appointment  thereunder,  were  ques- 
tioned.»o    A  similar  decision  was  given  where  the  contention 
was,  that  a  justice  of  the  peace  had  been  appointed  in  a  way 
not  authorized  by  the  Constitution." 

But  the  above  rule  is  applicable  only  in  case  the  person 
whose  title  is  assailed  is  an  officer  holding  under  color  of  title 
and  not  a  mere  intruder.  Hence,  the  writ  may  issue  against 
a  person  or  body  of  persons  assuming  to  exercise  the  func- 
tions of  a  pretended  Court,  which  has  no  lawful  existence; 
for,  under  such  circumstances,  the  same  reasons  might  exist 
for  arresting  his  or  their  action  as  in  the  case  of  a  Court 
exceeding  its  jurisdiction.'* 


V*.  e07,  47  8.  E.  281.     See  also 
BMft  vt  Parker  (1006),  13  N.  Mex. 
4M,  87  P.  468;  Kemp  n  Ventulett 
(1877),  88  G».  4ig;   Goodwin  vb 
State  (1906),  148  Ala.  636,  40  So. 
122;  Davenport  ys  Elrod    (1906), 
20  8.  Dak.  867,  107  N.  W.  833; 
Hull  v»  Superior  CJourt  (1883),  63 
Oal.  174;  Buokner  v«  Veuve  (1883), 
68  Cal.  304,  8  P.  862;   State  va 
LangUin  (1879),  7  Mo.  App.  820. 
(•ThompeoB  ▼■   Cteueh    (1906), 
144  Mch.  671,  108  N.  W.  363.    But 
a*  to  Canada,  see  ante,  as.  428,  420. 


»»Walcott  TS  Wells  (1890),  21 
Nev.  47,  24  P.  367,  37  Am.  St.  R. 
478,  9  L.R.A.  89. 

TiState  V8  McMartin  (1880),  42 
Minn.  30,  43  N.  W.  672.  Alao  In 
re  Radl  (1894),  86  Wii.  648,  67  N. 
W.  1108;  Hogle  vg  Rockwell 
(1898),  20  Que.  R.  (8.  C.)  309. 

"State  va  Young  (1881),  29 
Minn.  474,  823;  Ex  p.  Roundtree 
(1874),  81  Ala.  42;  State  vs  Mc- 
Martin (1889),  42  Minn.  30,  43  N. 
W.  872;  Chambers  ve  Jennings 
(1702),2SaIk.  553. 
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8  441.  Title  to  office  cannot  be  tried  by  nuuidamu»— 
£nglish  authoritiei.— Although  the  English  authorities 
lack  precision  in  their  exposition  of  the  law  on  this  subject, 
the  rule  seems  now  to  be  well  established,  that  roandamus  will 
not  be  granted  to  determine  the  title  to  office  of  a  de  facto 
officer,  though  it  may  lie  to  determine  the  title  of  a  person 
not  in  possession.  One  of  the  leading  cases  in  point  appears 
to  he  B.  va  Mayor  of  Cclcketter.''*  There  one  Ross  moved 
for  a  mandamus  to  be  directed  to  the  defendant,  commanding 
him  to  admit  one  Grimwood  to  the  office  of  Recorder  of  Col- 
chester. The  mover  acknowledged  that  the  application  was 
made  for  the  purpose  of  trying  the  merits  of  an  election, 
the  complaint  being  that  the  Mayor  had  refused  several  l^^l 
votes  given  to  Grimwood,  and  improperly  admitted  others 
given  to  his  opponent,  who  was  afterwards  admitted  and  sworn 
into  office.  Upon  these  facts,  the  Court  refused  the  applica- 
tion on  the  ground  that  there  was  a  recorder  de  facto  in  pos- 
session, and  the  proper  remedy  to  try  his  title  was  quo  war 
ranto.  This  authority  has  been  followed  in  numerous  other 
cases.  And  in  a  comparatively  recent  one,^'  Lord  Campbell, 
0.  J.,  observed  that  "where  a  man  is  bona  fide  in  office,  his 
title  is  not  to  be  tried  by  mandamus,  but  by  quo  warranto."  ^' 


'I  ii 


TS(1788),  2  Tern.  (D.  ft  E.) 
269,  1  R.  R.  480. 

7  4  Frost  VI  Mayor  of  Cheater 
<186fi),  6  El.  a  Bl.  631,  ■.  c.  sub. 
nom.  R.  vs  Mayor  of  Chester,  25  L. 
J.  Q.  B.  «1,  2  Jur.  (N.  S.)  114,  4 
W.  R.  14. 

7sSee  also  R.  vs  Mayor  of  Ox- 
ford (1837),  6  Ad.  a  El.  349,  1  N. 
&  P.  474,  6  L.  J.  K.  B.  103;  R.  TS 
Mayor  of  Winchester  (1837),  7  A.  & 
E.  216.  2  N.  4  P.  274,  W.  W.  ft  D. 


526,  «  L.  J.  K.  B.  213,  1  Jur  738; 
R.  TS  Derby  (1837),  7  Ad.  ft  El. 
419;  R.  V.  Hertford  College  (1878), 
L.  R.  3  Q.  B.  D.  693.  In  re  Brennan 
(1842),  6  U.  C.  Q.  B.  (O.  S.)  330, 
Election  Board  of  Police  ti  Brock- 
Tille  (1833),  3  U.  C.  Q.  B.  (O.  S. 
173;  R.  TS  Bank  of  Upper  Canada 
(1849),  6  U.  C.  Q.  B.  338;  R.  vs 
Mayor  of  Cornwall  (1866),  25  U. 
C.  Q.  B.  203;  R.  vs  Burka  (1896), 
29  N.  S.  227. 
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Hi*  role  is  based  upon  the  principle,  that  mandamus  will 
not  lie  where  there  is  another  adequate  remedy J« 

But  the  Court  will  not  refuse  a  mandamus  as  against  a 
mere  intruder  or  against  one  whose  title  is  merely  colorable 
and  void,  and  not  only  illegal.  This  is  clearly  pointed  out 
in  B.  va  Banket,"  where  the  application  was  for  a  man- 
damus to  proceed  to  an  election  of  Mayor,  althou^i  there  was 
at  the  time  a  Mayor  in  office.  Lord  Mansfield  observed: 
"If  the  election  were  doubtful  and  fit  to  be  tried  upon  an  in- 
formation in  the  nature  of  a  quo  warranto,  the  Court  ought 
not  to  grant  a  mandamus,  but  if  it  were  a  mere  colorable 
election,  and  clearly  void,  they  ought"  "  And  the  distinc- 
tion between  "cobrable"  and  "illegal"  is  aptly  drawn  by 
Coleridge,  J.,  in  Frost  vs  Mayor  of  Chester,"  where  the 
learned  Judge  says:  "What  is  colorable?  I  always  thought 
that  where  an  authority  existed,  and  there  was  a  bona  fide 
intention  to  execute  it,  the  proceeding  was  not  colorable 
though  there  might  be  a  mistake  in  law." 

It  is  evident,  therefore,  that  where  the  Court  grants  a 
mandamus,  on  the  ground  that  the  person  in  office  holds 
under  a  merely  colorable  election,  it  proceeds  upon  the  prin- 
ciple that  such  election  is  altogether  void  and  of  no  effect, 
and  hence  the  object  of  the  remedy  is  not,  strictly  speaking, 
to  restore  to  office  the  party  ill^ally  ousted,  but  simply  to 
permit  him  to  exercise  his  office.'" 

Again,  the  writ  will  not  be  refused  where  there  is  no 


1   '-^f 
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T«R.  TB  Bishop  of  Chester 
<178e),  1  Term.  D.  &  E.)  396,  1 
R.  R.  237;  EInvir  S.  Trustees  vs 
Elsevir  Corp.  (1862).  12  U.  C.  C. 
P.  848. 

"(1764),  3  Burr.  1452. 

TiAlso  R.  TS  Mayor  of  Cam- 
bridge (1767),  4  Burr.  2008. 

Tisee  note  74. 


T»«R  vs  Mayor  of  Oxford  ( 1837 ) , 
6  Ad.  A  El.  340,  1  N.  A  P.  474,  6 
L.  J.  K.  B.  103.  See  also  Pelletier 
vs  Village  of  de  Lorimier  (1808), 
17  Que.  R.  (S.  C.)  509;  Qosselin 
vs  Corp.  of  St.  .lean  (1898),  16 
Que.  R.   (&  C.)  440. 
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other  mode  of  dotcrmining  title  to  office  ;•"  or,  it  would  ap- 
pear, where  the  other  remedy  is  not  equally  convenient,  ben- 
eficial and.  effectual."  On  the  other  hand,  the  existence  of 
another  remedy,  whatever  may  be  its  nature,  is,  as  a  rule, 
a  sufficient  ground  to  prevent  the  Courts  trying  questions  of 
title  by  mandamus.  Thus,  it  was  held  that  mandamus  did 
not  lie  to  restore  to  office  a  cho  ister,  who  claimed  to  have 
been  illegally  removed,  as  the  remedy  for  the  wrongful  amo- 
tion complained  of  was  by  application  to  the  visitor,  who  had 
sufficient  and  exclusive  jurisdiction." 

However,  notwithstanding  the  availability  of  another  rem- 
edy, the  Courts  will  sometimes  grant  mandamus  to  compel 
recognition,  for  the  time  being,  of  the  prima  facie  title  or  de 
facto  character  of  an  officer,  in  order  to  secure  the  due  per- 
formance of  official  duties  and  safeguard  public  interests.** 

§  442.  Same  nibject  —  American  authorities.  —  The 
American  rule  is  generally  the  same  as  the  English  rule  upon 
this  branch  of  the  law,  and  is  likewise  subject  to  the  same 
qualifications.  As  expressed  by  the  New  York  Court  of 
Appeals:  "No  principle  is  better  settled  in  the  law  than 
that  a  mandamus  will  only  lie  when  there  is  no  other  remedy, 
and  that  where  the  applicant  has  a  clear  legal  right  to  the 
remedy  sought.  The  books  are  full  of  cases  which  support 
this  doctrine,  and  it  is  unnecessary  to  cite  authorities  to  up- 


!       ! 
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fK  y*  Thftteher  (1822),  1  D.  ft 
R.  428;  R.  vt  C!orp.  of  Bedford 
Uvel  (1805),  6  Ewt,  3K,  2  Smith 
K.  B.  S3S;  Mme  principle  recog- 
nized in  R.  vt  Stoke  Damarel 
(1836),6  Ad.  ftEl.  584,  1  N.  ft  P. 
80,  8  L.  J.  M.  C.  14. 

•  Un  re  Barlow  (1801),  30  L.  J. 
Q.  B.  271,  5  L.  T.  289;  cited  with 
approntl  in  R.  vt  Hertford  College 


(1878),  L.  R.  S  Q.  B.  D.  093,  47  L. 
J.  Q.  B.  049,  39  L.  T.  18,  27  W.  R. 
347. 

i«R.  vs  Chester  (1850),  15  Q.  B. 
013.  15  Jur.  10,  19  L.  J.  Q.  B.  485. 
A1»o  R.  VI  Rocheater  (1851),  17  Q. 
B.  1. 

tiR.  vt  Smith  (1818),  4  U.  C.  Q. 
B.  322. 
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hold  a  priooiple  m  familiar  and  to  well  understood.  That 
the  relator  haa  another  remedy,  if  he  haa  a_y  right  by  quo 
warranto,  it  quite  clear;  and  if  another  penon  has  usurped 
and  claims  to  hold  an  office  to  which  he  is  entitled  there  is 
usually  no  difficulty  in  obtaining  redress  in  that  form."'* 
But  there  are  cases  in  u  w  States,  which  apparently  can- 
not be  harmonised  with  the  great  current  of  authorities  on 
this  subject.  Thus,  in  Harwood  va  Marshall*^  it  was  held 
that  mandamus  is  the  appropriate  remedy  for  a  party  who 
claims  title  to  an  office,  even  when  the  office  is  filled  by  the 
person  against  whom  the  writ  is  asked,  on  the  ground  that 
quo  warranto  might  prove  inadequate  by  reason  of  delay,  and 
because  it  could  but  determine  the  title  to  the  office  without 
necessarily  giving  possession  to  the  claimant,  who  might 


i  ll 


m 


•  «In  re  Gardner  (1877),  6S  N. 
Y.  467.  Also  Delgado  n  Chavct 
or  In  re  Delgado  (1891).  140  U. 
8.  fiSe,  11  Sup.  Ct  874,  3S  L.  ed. 
S78,  affirming  S  N.  Mex.  646.  26 
P.  948;  Ex  p.  Harris  (1876),  62 
Ala.  87.  23  Am.  Rep.  669:  Under- 
wood vi  Wljite  (1872).  27  Ark. 
382;  Meredith  ti  Board  of  Super- 
Tisort  (1876),  80  Cal.  433;  Duane 
TS  McDonald  (1874),  41  Conn. 
617;  SUte  n  Gamble  (1870).  13 
Fla.  9;  Bonner  rs  State  (1849).  7 
Ga.  473;  Cripi>'«  Creeic  vi  Peo- 
ple (1904),  19  col.  App.  309,  76  P. 
603;  People  vi  Cover  (1809),  60 
III.  100;  Huuey  ▼•  Hamilton 
(1870),  6  Kan.  462;  French  va 
Cowan  (1887),  79  Me.  426,  10  A. 
336;  Ashwell  ye  Bullock  (1900), 
122  Mich.  620,  81  N.  W.  577 :  Frey 
VI  Michie  (1888),  68  Mich.  323,  36 
K.W.184:  State  T«William8(  1879), 
26  Minn.  340;  State  v*  Draper 
(1871),  48  Mo.  213;  Maverick  Oil 
Co.  Tt  Hanson  (1802).  67  N.  H. 


203.  29  A.  461 ;  Denver  vi  Hobart 
(1874),  10  Nev.  28;  State  ve  Plam- 
beck  (1893).  36  Neb.  401,  64  N. 
W.  667;  Hainei  vi  Freeholders  of 
Camden  (1886),  47  N.  J.  L.  464; 
People  VI  Nflw  York  (1802),  3 
Johni.  Cai.  (N.  Y.)  79;  People  vi 
Stevens  (1843),  6  Hill  (K.  Y.) 
610:  People  vi  Police  Com'rs. 
(1903),  174  N.  Y.  450.  67  N.  E.  78. 
95  Am.  St.  R.  696;  Lyon  va  Cran- 
ville  County  (1897),  120  N.  C. 
237,  20  S.  £.  929;  Ewing  vi  Turner 
(1804),  2  Okla.  94,  36  P.  031; 
State  vs  Stewart  (1876).  26  Ohio 
St.  216;  Com.  vs  Philadelphia 
County  (1861),  2  Pars.  Eq.  Cas. 
(Pa.)  220;  Williams  vs  Oaytoa 
(1880),  6  Utah,  86,  21  P.  398; 
Kimball  vs  Olmsted  (1899),  20 
Wash.  629,  60  P.  377;  Board  of 
Education  vi  State  (1898),  100 
Wig.  465;  I.  c.  Rub  nom.  State  vs 
Board  of  Education  (1898),  76  K. 
W.  351. 

l«(1856).  9  Md.  83. 
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Still  be  obliged  to  tesort  to  some  other  process  to  attain  that 
end.^'  Thus,  mandamus  waa  held  to  lie  to  enforce  the  rig^t 
of  a  member  of  a  school  committee  to  act  as  a  member  of  the 
board  to  the  exclusion  of  a  person  who  was  already  in  ofiSce 
under  claim  and  color  of  title.'^ 

Commenting  on  those  cases,  Park,  C.  J.,  delivering  the 
opinion  of  the  Supreme  Court  of  Errors  of  Connecticut  in 
Dvane  va  McDonald,*'  observed:  "The  doctrine  of  these 
States  seems  mainly  based  upon  the  ground  that  parties  may 
not  heed  the  judgments  of  ouster  in  proceedings  of  quo  war- 
ranto, and  thereby  may  necessitate  further  proceedings  by 
mandamus.  This  seems  to  us  to  be  making  provision  for 
cases  that  will  rarely  occur.  When  the  title  of  an  incumbent 
of  an  ofiSce  is  fully  heard  and  determined  against  him,  there 
is  no  more  reason  to  apprehend  that  he  will  refuse  to  ac- 
quiesce in  the  judgment  of  ouster,  than  there  is  that  he  will 
disregard  the  decisions  of  courts  in  any  other  class  of  cases, 
and  it  seems  to  us  a  departure  from  the  ordinary  course  of 
judicial  proceedings  to  make  an  exception  in  cases  of  quo 
warranto." 

§  443.  Mandamus  lies  to  compel  admisuon  of  person 
having  prima  facie  title  to  office,  though  there  be  an- 
other in  possession.— But,  though  quo  warranto  is  the  prop- 
er remedy  to  try  questions  of  title  to  office,  yet  a  mere  asser- 
tion of  ri^t  on  the  part  of  a  person  claiming  title  to  a 


>*Aho  Duer  vs  Daahiell  (1900), 
91  Md.  660,  47  A.  1040. 

•7Conlin  ti  Aldrich  (1868),  98 
Mus.  5S7,  citing  witli  approval 
In  re  Strong  (1838),  20  Pick. 
(Mas8.)  484.  AIm  Luce  vs  Bd. 
of  Examiners  (1891),  153  Maas. 
108,    86    K.    E.     419;     Dew    t« 


Judges  of  Sweet  Springs  (1808),  3 
Hen.  &  Mun.  (Va.)  1,  3  Am.  Dec. 
639;  Sinclair  vs  Young  (1902),  100 
Va.  284,  40  S.  E.  907;  Banton  ts 
Wilson  (1849),  4  Tex.  400;  Lind- 
sey  TS  Luclcett  (1867),  20  T«x. 
916. 
•  8(1874),  41  Conn.  617. 
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public  oflSoe,  and  the  apparent  exercise  of  the  functions  of 
the  oflSce  de  facto,  will  not  generally  deter  the  Court  from 
examining  the  uncontroverted  facts  before  it  for  the  purpose 
of  determining  who  has  prima  facie  title,  and  awarding  the 
office  to  the  person  who  succeeds  in  establishing  such  title." 
Thus,  where  a  person  waa  removed  by  the  board  of  a  State 
hospital  for  the  insane  from  the  office  of  superintendent, 
and  another  one  was  apparently  lawfully  appointed  to  fill 
the  office  in  his  place,  it  was  held  that  mandamus  was  the 
proper  remedy  to  compel  the  de  facto  incumbent  to  surrender 
the  office  to  the  new  appointee.*"    So  where  a  person  had  a 
commission  from  the  Governor,  it  was  held  that  he  had  the 
highest  and  best  evidence  that  he  was  an  officer,  and  was  en- 
titled to  exercise  the  functions  of  the  office,  until  his  title  was 
tried  by  quo  warranto."     The  Court  said:     "We  see  no 
foundation  in  reason  for  the  claim  of  the  defendant,  that  the 
writ  does  not  lie  against  him  because  he  is  an  officer  de  facto. 
We  do  not  think  he  can  take  an  advantage  of  a  tenure  of  of- 
fice which  is  prima  facie  wrongful,  and  stand  upon  the  bare 
fact  of  such  tenure  when  he  is  called  upon  to  surrender  the 
property  of  the  office  to  the  officer  de  jure." 

Likewise,  where  a  person  holds  the  certificate  of  election 
to  an  office,  the  Court  will  assist  him  by  mandamus  to  obtain 
the  possession  thereof."  Thus,  where  a  person  holds  a  cer- 
tificate from  the  authorities  appointed  by  law  to  canvass  the 
votes,  declaring  him  duly  elected  to  the  office  of  clerk  of  the 


••MatMy  T8  King  (Okl*.  1908), 
93  P.  737;  SUte  ▼•  Dunn  (1821), 
12  Am.  Dec.  26,  note;  People  vs 
Killduff  (1864),  16  III.  492,  60  Am. 
Dec.  769;  Matter  of  Howard 
(1863),  28  MiM.  (N.  Y.)  233,  66 
N.  Y.  8.  318. 

»«8Ute  vs  Archibald  (1896),  5 
N.  Dak.  368,  66  N.  W.  234. 


•iState  vs  Johnson  (1895),  36 
Fla.  2,  16  So.  786,  31  L.RJL  367. 

»«State  vs  Kipp  (1898),  10  S. 
Dak.  496,  74  N.  W.  440;  Kline  vs 
McKelvey  (1905),  57  W.  Va.  29, 
49  8.  E.  896;  Warner  vs  Myers 
(1870),  3  Or.  218;  Huffman"  vs 
Mills  (1888),  39  Kan.  677,  18  P. 
516. 
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Circuit  Court,  and  he  has  complied  with  the  requirements  of 
law  in  relation  to  the  office,  he  is  entitled  to  mandamus  to 
obtain  the  present  possession  thereof,  notwithstanding  the 
prior  incumbent  contests  his  election,  denying  its  legality.*' 
The  ground  taken  by  some  Courts  is  that  in  such  case  the 
person  holding  over  after  the  expiration  of  his  term,  is  not  a 
de  facto  officer,  but  a  mere  usurper,  as  against  the  party  hold- 
ing the  certificate  of  election,**  even  if  he  claims  that  he  was 
in  fact  re-elected."'    In  a  New  York  case,  however,  it  has 
been  intimated  that,  although  the  holder  of  a  certificate  of  elec- 
tion may  compel  byimandamus  a  municipal  body  to  recognize 
him  as  a  member  thereof,  yet  as  the  party  who  fills  his  place  is 
not  a  party  to  the  proceeding,  it  might  be  necessary  to  insti- 
tute an  action  of  quo  warranto  against  him,  in  the  event  of 
his  attempting  to  retain  possession  of  the  office  by  force." 
As  is  evident,  in  all  those  cases  where  a  relator  seeks  to 
obtain  possession  on  the  strength  of  a  certificate  of  election, 
or  of  a  commission,  the  Court  does  not  attempt  to  finally 
settle  the  disputed  questions  of  title,  but  acts  on  the  prima 
facie  appearance  of  right,  without  going  behind  the  certifi- 
cate or  the  commission,  leaving  to  the  party  dispossessed  his 
recourse  to  quo  warranto,  if  he  deems  his  claim  sufficiently 
well  founded  to  warrant  his  taking  such  a  step.**    Therefore, 
the  relator's  right  to  mandamus  will  not  be  defeated  by  an 
answer  which  admits  his  prima  facie  title,  but  contains  aver 
ments  of  fact  which  involve  his  ultimate  title  t»  the  office."* 


(tPeople  vs  Head  (I86I),  85  III. 
386. 

•4SUte  Tt  Callahan  ( 1808) ,  4  N. 
Dak.  481,  61  N.  W.  1025;  Chandler 
y%  SUrling  (K.  D.  1900),  121  N. 
W    108. 

liSUte  Ti  Oatet  ( 1803) ,  86  Wis. 
034,  57  N.  W.  206,  30  Am.  St.  R. 
SIS. 


*  (Howard  vs  Supervisors  o( 
Erie  (1800),  42  N.  Y.  App.  DIv. 
510,  50  N.  Y.  8.  476,  affirmed  160 
N.  Y.  687,  55  N.  E.  1090. 

(TChandler  vs  SUrling  (N.  D. 
1009),  121  N.  W.  108. 

•  •State  vs  Call&han  ( 1895) .  4  N. 
Dak.  481,  61  N.  W.  1025. 
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Thus,  a  person  may  be  awarded  possession  of  the  oflSce, 
though  it  is  set  up  that  he  is  ineligible  thereto.** 

§  444.  Mandamus  proper  remedy  to  restore  officer 
unlawfuUy  removed— Again,  it  is  held  that  where  a  per- 
son has  been  in  the  actual  and  lawful  possession  of  an  office, 
having  a  de  jure  title  thereto,  and  is  unlawfully  removed  or 
suspended,  mandamus  is  the  appropriate  remedy  to  restore 
him  to  the  office,  and  it  is  not  n.^riessary  to  resort  to  quo  war- 
ranto, even  though  the  office  be  in  the  possession  of  another, 
who  claims  to  be  a  de  facto  officer. »  In  a  number  of  decisions 
supporting  this  principle,  the  courts  rely  on  the  fact  that  the 
officer  was  once  in  lawful  possession,  and  are  apparently  of 
the  opinion  that  his  claim  is  better  entitled  to  considera- 
tion, than  that  of  a  claimant  who  has  never  been  in  posses- 
sion. Thus,  the  Supreme  Court  of  Kansas  observes:  "The 
great  weight  of  authority  is,  that  the  courts  will  refuse  to 
lend  their  extraordinary  aid  by  mandamus  to  compel  the  ad- 
mission of  a  claimant  to  an  office  in  the  first  instance  where 
he  has  never  been  in  the  actual  possession  of  tiie  office  or 
discharged  its  duties.  Where,  however,  one  has  been  in  the 
actual  and  lawful  possession  and  enjoyment  of  an  office,  from 
which  he  has  been  wrongfully  removed,  a  different  case  is 
presented."  • 

But  the  force  of  this  reasoning  is  not  fully  apparent    It 


(•SteTens  ▼■  Carter  (189S),  27 
Or.  S63,  40  P.  1074;  SUte  t«  Sher- 
wood (1870),  IS  Mina.  281,  2  Am. 
Rep.  lie. 

»Pr»tt  V8  Bd.  of  Police  (1807), 
16  Utah,  1,  40  P.  747;  Metaker 
rt  Neally  (1880),  41  Kan.  122,  21 
P.  206,  13  Am.  St.  R.  260;  Com.  yi 
Gibbons  (1000),  100  Pa.  St.  07,  46 
A.   813;    Schmutbach    tb   Speidel 


(1001),  80  W.  Va.  653,  40  S.  E. 
424,  66  L.R.A.  022;  Ex  p.  Lualc 
(1886),  82  Ala.  610;  Dew  vs 
Judges  of  Sweet  Springs  (1808), 
1  H.  ft  M.  (Va.)  1,  3  Am.  Dec. 
630;  Eastman  vs  Householder 
(1804),  64  Kan.  63,  37  P.  080. 

^Eastman  tb  Householder  (1894), 
64  Kan.  63,  37  P.  089. 
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is  more  satisfactory  to  declare,  as  several  courts  do,  that  thf 
claimant  has  a  right  to  be  restored  to  his  office  because  he  has 
a  clear  de  jure  title  thereto,  and  his  successor  has  merely  a 
groundless  claim,  which  affords  him  no  color  of  right.    This 
was  the  doctrine  laid  down  in  State  vs  PaUrson?  where  it 
was  held  that  under  the  charter  of  the  defendant  city,  an 
appointment  of  a  city  treasurer  by  less  than  a  majority  of 
the  whole  number  of  aldermen  is  unlawful  and  void,  and  the 
treasurer  who  has  been  ousted  by  such  illegal  act  may  be 
restored  to  his  office  by  a  writ  of  peremptory  mandamus.    The 
Court  said:    "Objection  was  raised  to  the  use  of  the  writ  of 
mandamus  in  this  case,  because  it  was  said  that  James  Dunn 
is  in  office  by  color  of  right,  and  the  Court  will  not,  therefore, 
admit  another  person  who  claims  to  have  been  duly  elected. 
The  proper  remedy  is  by  inftmnation  in  the  nature  of  a  quo 
warranto.     But  this  is  not  the  case  of  attempting  to  oust 
from  office  by  mandamus,  a  person  who  is  in  by  color  of  right. 
There  is  no  right  here.    The  pretended  appointment  is  a  mere 
nullity.    There  was  no  appointing  board,  and  those  who  at- 
tempted to  act  had  no  authority.     The  applicant  here  is 
clearly  still  in  office  by  legal  appointment,  and  the  effort  is 
to  oust  him  without  legal  authority."    So  in  Staie  vs  Mtles  * 
it  is  declared  that  where  one  has  been  wrongfully  deprived 
of  an  office  by  the  illegal  appointment  of  another,  mandamus 
will  issue  to  effect  his  restoration,  even  though  such  appointee 
be  in  possession  de  facto,  for  in  such  case  the  appointee  is  a 
mere  intruder.     Upon  the  same  principle,  it  was  held  that 
where  it  is  res  judicaia  that  the  removal  of  a  person  from 
.     office  was  unlawful,  the  office  is  not  full  de  facto,  by  reason 
of  the  appointment  of  a  subsequent  incumbent,  and  man- 


«(1871),  36  N.  J.  L.  180. 


4(1893),  210  Mo.  127,  109  R  W. 
(9S. 
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damus  is  the  proper  remedy  to  restore  the  former  oflScer 
thereto." 

Perhaps,  however,  the  correct  view  of  the  matter  is  that 
expressed  by  the  Supreme  Court  of  New  York,  in  a  case 
where  mandamus  was  applied  for  to  reinstate  a  superinten- 
dent of  sewers,  who  had  been  unlawfully  removed  and  re- 
placed by  another."  The  Court  said:  "If  his  removal  was 
illegal,  he  has  never  been  deprived  of  his  office,  and  this  ap- 
plication is  to  enforce  his  right  to  continue  in  the  office  from 
which  he  was  illegally  removed.  The  person  appointed  in 
his  place,  if  he  was  illegally  removed,  has  no  right  to  the 
office,  and  never  had  a  right  to  it."  At  all  events,  whatever 
may  be  grounds  upon  which  the  Courts  proceed,  an  officer  will 
not  be  restored  by  mandamus  when  the  legality  of  his  title 
admits  of  any  doubt,  or  is  not  clearly  established.^ 

However,  the  doctrine  that  an  unlawfully  dispossessed  of- 
ficer has  a  right  to  be  restored  by  mandamus,  even  where 
there  is  a  successor  dc  facto  in  possession,  has  apparently 
not  met  with  the  approval  of  all  tlie  courts.  Thus,  in  People 
vs  Police  Com'rs?  where  it  was  attempted  to  have  a  captain 
in  the  police  force  reinstated  by  mandamus,  although  another 
one  had  been  appointed  in  his  stead,  the  Xew  York  Court  of 
Appeals  held  that,  assuming  there  was  no  serious  ques- 
tions as  to  the  relator's  title  to  the  office,  that  fact  did  not 
except  him  from  the  general  rule,  that  when  some  one  is  in 
actual  possession  of  an  office  under  color  of  right  mandamus 


tLeeds  vs  Atlantic  City  (1890), 
52  N.  J.  L.  332,  19  A.  780. 

•People  vs  Ahearn  (1906),  111 
N.  Y.  App.  Div.  741,  98  N.  Y.  S. 
492.  Same  principle  recognized  in 
England:  R.  vs  Mayor  of  Oxford 
(1837),  a  A.  &  E.  349,  6  L.  J.  K.  B. 
103. 


jPratt  vs  Bd.  of  Police  (1897), 
15  Utnh,  1,  49  P.  747;  St.  Louis 
County  Court  vs  Sparks  (1840), 
10  Mo.  117,  45  Am.  Dee.  355; 
Ewing  vs  Turner  (1894),  2  Okla. 
94,  35  P.  951. 

8(1903),  174  N.  Y.  450,  67  N.  E. 
78,  95  Am.  St.  R.  696. 
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will  not  lie  to  detennine  the  title,  but  a  direct  action  mvit 
be  brought  by  the  attorney-general  for  that  purpose,  since 
such  an  exception  if  once  created  would  destroy  the  rule, 
rendering  uncertain  that  which  is  now  certain.'  So  in 
State  va  Baleigh  "  it  was  ruled  that  a  municipal  body  can- 
not deprive  one  of  its  members  of  his  place  for  causes  af- 
fecting his  eligibility,  that  existed  at  the  time  of  his  elec- 
tion; but  where,  in  such  case,  one  is  removed  and  his  suc- 
cessor elected  and  inducted  into  office  under  a  power  given  to 
fill  vacancies,  such  successor  holds  under  color  of  competent 
authority,  and  is  a'de  facto  officer;  and  the  plaintiff,  being 
the  adverse  claimant,  cannot  be  reinstated  by  mandamus 
against  the  defendants,  but  must  resort  to  quo  warranto.  So 
in  Kimball  vs  Olmstead  "  it  was  held  that  mandamus  is  not 
the  proper  remedy  where  one  has  been  illegally  removed  from 
office,  and  succeeded  by  another,  when  the  legality  of  the  re- 
moval is  a  disputed  question,  depending  upon  the  construc- 
tion of  statutory  provisions.** 

§  445.  Mandamus  proper  remedy  to  detennine  de  fac- 
to title  of  officer. — As  we  have  already  explained,  in  order 
to  secure  the  due  performance  of  official  duties,  it  sometimes 
becomes  necessary  to  decide  without  delay  which  of  two  or 
more  persons  or  public  bodies  is  entitled  to  legal  recognition, 
for  the  time  being,  as  a  de  facto  officer  or  de  facto  public 
body.  In  such  case  mandamus  may  issue  to  determine  that 
point,  though  the  question  of  strict  title  may  have  to  bo 


tAlM  People  VB  GoettingdSOZ), 
133  N.  Y.  869,  30  N.  B.  968;  Peo- 
ple ▼■  Sheehui  (1008),  128  App. 
Div.  (N.  Y.)  743,  113  N.  Y.  S. 
230.  But  see  People  vs  Ahearn 
(1900),  111  N.  Y.  App.  Div.  741, 
98  N.  Y.  8.  492. 

10(1883),  89  N,  C.  125. 


11(1899),  20  Wuh.  629,  60  P. 
377. 

DSee  also  Board  of  Education 
vs  State  (1898),  100  Wis.  4S5.  70 
N.  W.  3S1;  State  vs  Dunlap 
(1817),  S  Mart.  (La.)  271. 
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settled  later  on  by  quo  warranto.  "It  may  be,"  Bays  one 
Judge,  "and  frequently  is  necessary  to  determine  whether 
or  not  a  particular  person  is  an  oflScer  de  facto;  trying  that 
question  is  not  a  trial  of  the  right  to  the  office  in  any  sense 
that  makes  it  necessary  to  resort  to  quo  warranto."  "  Thus 
where  there  are  two  persons  each  claiming  to  be  the  de  facto' 
Mayor  of  a  city,  and  each  has  appointed  a  different  person 
as  his  secretary,  the  situation  is  one  of  sufficient  urgency 
to  warrant  the  maintenance  by  one  of  such  appointees  of  a 
proceeding  in  mandamus  against  the  auditor  for  the  approval 
of  his  claim  for  salary,  in  which  it  may  be  incidentally  de- 
termined who  is  the  de  facto  Mayor."  So  where  there  are 
two  boards  of  supervisors  acting  simultaneously,  each  under 
a  claim  of  right,  the  Court  will  compel  by  mandamus  the 
recognition  of  the  board  which  has  the  better  apparent  legal 
right,  as  the  de  facto  board." 


§  446.  Title  to  office  cannot  be  tried  by  injunction- 
American  authorities.— It  is  a  universal  rule,  that  courts 
of  equity  or  courts  invested  with  equitable  jurisdiction  will 
not  attempt  by  injunction  to  determine  questions  concern- 
ing the  appointment  or  election  of  public  officers,  or  their 
title  to  office.  "It  is  equally  well  settled,"  says  Mr.  Justice 
Gray  of  the  United  States  Supreme  Court,  "that  a  court  of 
equity  has  no  jurisdiction  over  the  appointment  and  removal 
of  public  officers,  whether  the  power  of  removal  is  vested, 
as  well  as  that  of  appointment,  in  executive  or  administra- 
tive boards  or  officers,  or  is  entrusted  to  a  judicial  tribunal. 


>«Upton,  J.  in  Warner  vs  Myers 
(1870),  3  Or.  218. 

uMeKannay  v»  Horton  (1907), 
ISl  C$1.  711,  91  P.  598. 

itMorton  v»  Broderick  (1897), 
118  Cal.  474,  60  P.  644.    Also  Del- 


gado  vs  Chavef  or  In  re  Delgado 
(1891),  140  U.  8.  686,  11  Sup.  Ct. 
R.  874,  36  L.  ed.  678,  affirming  5 
N.  Mex.  646,  26  P.  948;  State  t» 
Grant  (1906),  14  Wyo.  41,  81  P. 
795.  • 
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The  jurisdiction  to  determine  the  title  to  a  public  ofSce  be- 
longs exclusively  to  the  courts  of  law.  ...  No  English 
case  has  been  found  of  a  bill  for  an  injunction  to  restrain 
the  appointment  or  removal  of  a  municipal  officer."  "  "Va- 
rious reasons  have  been  assigned  for  the  rule, — as  the  exist- 
ence of  an  adequate  remedy  at  law,  the  nonconcem  of  equity 
with  matters  of  a  political  nature,  and  the  impolicy  of  in- 
terfering with  a  de  facto  officer  pending  a  contest  as  to 
his  title."  " 

Indeed,  an  injunction  is  a  writ  adapted  to  control  and 
regulate  officers  in  the  discharge  of  their  functions,  when 
they  are  confessedly  such,  and  not  to  try  their  ri^^t  to  hold 


i«In  re  Sawyer  (1887),  124  U.  8. 
200,   212,   8   Sup.   Ct.   482.     AIM 
White  V8  Berry  (1898),  171  U.  8. 
366,  18  Sup.  Ct.  017,  43  L.  ed.  199; 
Morgan  Tt  Ntun  (1898),  84  Fed. 
861;    Holmes  vs  Oldham    (1877), 
12  Fed.  Caa.    (No.  6,643)    421,   1 
Hughes,   76;    Little   ts   Bessemer 
(1903),  138  Ala.  127,  35  So.  64; 
Monahan  vs  Lynch  (1903),  2  Alas- 
ka, 132;  Willeford  ts  8Ute(1884). 
43  Arlc.  62;  Davis  vs  City  Council 
(1893),  90  Qa.  817,  17  8.  E.  110; 
Neeland  vs  SUte  (1888),  39  Kan. 
164,  18  P.  166;  Poynt*  vs  Shakle- 
ford    (1900),   107  Ky.  640,  64  S. 
W.  866;  District  Tp.  of  Grove  vs 
Myles    (1899),  109  Iowa,  641,  80 
N.  W.  644;  Marshall  vs  SUte  Re- 
formatory (1903),  201  111.  0,  66  N. 
E.  314;  Landes  vs  Walls   (1903), 
160  Ind.  216,  66  M.  E.  679;  Gold- 
man vs  Gillespie    (1891),  43  La. 
Ann.  83,  8  So.  880;  Ex  p.  Wimberly 
(1879),   67    Miss.   437;    State   vs 
Withrow  (1900),  164  Mo.  397,  65 
8.    W.    460;    Stahlut    vs    Bauer 
(1897),  61  Neb.  64,  70  N.  W.  496; 
People  vs  Howe  (1904),  177  N.  Y. 


499,  69  N.  E.  1114,  66  L.RJ1.  664; 
Sherman  vs  aark  (1868),  4  Nev. 
138;  Hardesty  vs  Taft  (1865),  23 
Md.  512;  Burke  vs  Leland  (1892), 
61  Minn.  366,  63  N.  W.  716;  Howe 
vs  Dunlap   (1903),  12  Okla.  467, 
72    P.    365;    Hubbell   vs    Aimijo 
(1906) ,  13  N.  Mez.  482,  86  P.  1046; 
Cotart  vs  Fleming  (1898),  123  N. 
C.  547,  81  8.  E.  822;  Gilroy's  Ap- 
peal (1882),  100  Pa.  St  5;  SUte 
vs  Rice  (1903) ,  66  S.  C.  1,  44  S.  E. 
80;   Kilpatriek  vs  Smith    (1883), 
77  Va.  347;  McAUen  vs  Rhoades 
(1886),  66  Tex.  348;  Mullen  vs  Ta- 
coma   (1896),  16  Wash.  82,  47  P. 
215;  Ward  vs  Sweeney  (1900),  106 
Wis.  44,  82  N.  W.  169..    But  see 
Callaghan    vs    Tobin    (1906),    40 
Tex.  Civ.  App.  441,  90  S.  W.  328; 
Callaghan    vs    Irvin     (1905),    40 
Tex.  Civ.  App.  453,  00  8.  W.  335. 
iTGillett,  J.,   Landes  vs   Walls 
(1903),    160  Ind.   216,   66   N.   E. 
679.     See    Calloway    vs    Pearson 
(1890),  6  Man.  364;   Fletcher  vs 
Tuttle    (1894),  161  Hi.  41,  37  N. 
E.   683,   42   Am.   St.   B.   220,   ii 
LJt.A.  143. 
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and  exercise  their  offices.  »•  Thus,  equity  will  not  interfere 
by  injunction  to  restrain  officers  from  entering  upon  official 
duties,  under  an  alleged  illegal  appointment,  even  though 
they  have  not  as  yet  exercispd  or  attempted  to  exercise  the 
duties  of  their  offices. >•  Nor  has  a  court  of  equity  juris- 
.diction  to  enjoin  a  person  declared  elected  from  using  his 
certificate  of  election,  or  from  qualifying  and  entering  upon 
the  duties  of  the  office,— although  such  relief  is  asked  by  an 
incumbent  under  a  former  election  entitled  to  hold  until  hia 
successor  is  elected  and  qualified,  and  who  charges  that 
through  frauds  of  the  election  officers  the  certificate  of  elec- 
tion was  withheld  from  him  and  given  to  his  opponent.*" 

So  an  injunction  will  not  be  granted  to  restrain  an  indi- 
vidual from  exercising  an  office,  though  he  has  accepted 
another  position  alleged  to  be  incompatible  therewith."  Nor 
will  equity  restrain  persons  elected  or  appointed  to  office  from 
assuming  and  exercising  official  functions,  on  the  ground  of 
alleged  ineligibility  or  disqualification,"  or  unconstitution- 
ality of  the  law  under  which  their  appointment  was  made." 
Again,  a  court  of  equity  will  not,  by  injunction,  restrain 
an  executive  officer  from  making  a  wrongful  removal  of  a 
subordinate  appointee,  nor  restrain  the  appointment  of  an- 
other.** 

Neither  will  equity  interfere  by  injunction  to  prevent  a  de 


I 


"Hagner  vt  Heybergar  (1844), 
T  W.  A  8.  (P«.)  104,  42  Am.  Dec. 
S80. 

"Updegrtff  n  Crau  (1M4),  47 
Pk.  St.  103. 

*»MouItoii  Ti  Reid  (1878),  M 
Ala.  320.  rereraiiiR  Reid  v»  Moul- 
ton   (1874),  51  Ala.  2SS. 

iiRagner  va  Heyberger  (1844), 
7  W.  4  8.  (Pa.)  104.  42  Am.  Dec. 
220. 

De  Facto— 40. 


"Neiser  n  Thomaa  (IMO),  00 
Mo.  224,  12  8.  W.  72S. 

"People  vs  Draper  (1857),  24 
Barb.  (N.  Y.)  265,  4  Abb.  Pr.  333, 
14  How.  Pr.  233. 

>4Morgaii  n  Nunn  (1808)  84 
Fed.  661.  See  also  Palmer  v»  Bd. 
of  Education  (1900) ,  47  N.  Y.  .ipp. 
Div.  647.  62  N.  Y.  8.  486;  Hefrran 
vi  HutchiM  (1896),  100  III,  660. 
43  N.  E.  708. 
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facto  officer  from  receiving  the  feet,  salary  or  emolumenta 
of  bis  office,  as  the  adjudication  upon  his  rij^t  to  such  bene- 
fits necessarily  involves  a  determination  of  bis  title  to  the 
office."  Neither  can  the  title  of  a  de  facto  judge  or  justice 
of  the  peace  be  questioned  in  a  suit  to  enjoin  the  collection  or 
execution  of  a  judgment  rendered  by  him." 

Equity  will  likewise,  as  has  been  already  shown,"  refuse 
to  restrain  officers  de  facto  from  discharging  the  duties  of 
their  offices,  as  the  interests  of  the  public  require  the  per- 
formance of  such  duties  by  those  in  official  position,  until 
their  title  is  detemiined  in  a  proper  proceeding.**  On  the 
other  hand,  an  officer  de  facto  may  in  a  proper  case  be  pro- 
tected by  injunction  in  the  possession  of  his  office  pending 
a  dispute  as  to  his  title."* 

§  447.  Same  subject — English  authorities. — ^It  seems 
that  a  like  rule  prevailed  in  the  English  Courts,  before  the 
Judicature  Act,  with  respect  to  the  non-interference  of  equity 


itBurgess  va  Dftvia  (1891),  138 
111.  878,  28  N.  E.  817 ;  Lawrence  v« 
Leidigh  (1897),  68  K»n.  676,  50  P. 
889;  Tappan  va  Gray  (1842),  0 
Paige  (N.  Y.)  607,  affirmed  (1843), 
7  Hill,  269,  reversing  1841,  3  Edw. 
Ch.  R.  460;  Colton  vb  Price  (1874) 
60  Ala.  424;  McAIlen  v»  Rhoadet 
( 1886) ,  66  Tex.  348 ;  Stone  v«  Wet- 
more  ( 1871 ) ,  42  Ga.  601.  See  alto 
Keating  ▼«  Fitch  (1896),  14  Misc. 
(N.  Y.)  128,  36  N.  Y.  S.  641.  But 
see  «ee.  228. 

itCooper  ts  Moore  (1870),  44 
Miss.  386;  Baker  ts  Wambaugh 
(1884).  99  Ind.  312. 

f  See  sec.  206. 

tsSUte  TS  Durkee  (1873),  12 
Kan.  309;  People  vs  Draper  (1857), 
24  Barb.  (N.  Y.)  266,  4  Abb.  Pr. 


333,  14  How  Pr.  233;  Terry  vs 
SUuffer  (1866),  17  La.  Ann.  306; 
SUte  TS  Alexander  (1899),  107 
Iowa,  177,  77  N.  W.  841.  For 
further  cases,  see  sec.  206. 

i*Ewing  TS  Thompson  (1862), 
43  Pa.  St.  372;  Brady  ts  Sweet- 
land  (1874),  13  Kan.  41;  Hunt- 
ington TS  Cast  (1898),  149  Ind. 
266,  48  N.  E.  1026;  Ree'milin  ts 
Mosby  (1890),  47  Ohio,  670.  26  N. 
E.  717;  Seneca  Nation  of  Ind- 
ians TS  Jimeson  (1909),  114  N.  Y. 
S.  401;  State  ts  Superior  Court 
(1897),  17  Wash.  12,  48  P.  741. 
61  Am.  St.  R.  893;  Goldsworthy  tb 
Boyle  (1896),  176  Pa.  St.  246.  34 
A.  630;  Meams  ts  Petrolia  ( 1880), 
28  Or.  (Onfc)  98.  See  also  sec 
207. 
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bj  injunction,  in  eaaes  involving  title  to  office.  There  i. 
thTr'  "  """^^"'  '""'  "'  '"'^°"*-  -  '^^  "Object; 
remedy  to  detenn.ne  questions  of  title  was  generally  by  appH- 
cat  on  to  the  v.sUorial  jurisdiction  created  b>  charter.  XeL 
heless,  the  decisions  rendered  upon  this  head  afford  in  many 
mstances  good  illustrations  of  the  principle  under  considera- 

of  the  Cathedral  Church  of  Rochester  »o    There,  a  school- 
master was  removed  from  office  by  resolution  of  the  defend- 
ants     Injunction  wa.  applied  for,  but  it  was  held  that 
whatever  might  be  the  schoolmaster's  right  to  mandamus  or 
prohibition  at  law,  the  Court  of  Chancer,  could  not  in  the 
exercise  of  its  ordinary  jurisdiction  try  his  right  to  the  office. 
Itn   b'       r  l^^^^l-^  to  preserve  things  in  statu  ,uo 
until  the  right  should  be  determined  by  the  proper  tribunal; 
holding  that  It  would  not  be  called  upon,  in  every  dispute 
arising  about  a  right  to  office,  as  a  matter  of  course  to  pre- 
vent the  party  from  being  displaced  until  the  determination 
of  the  right,  and  that  there  were  cases  even  of  irreparable 
mischief,  m  which  it  would  not  give  any  ultimate  relief,  and 
would  not  therefore  interfere  between  rival  claimants.     The 
Vice-ChanceUor  said:    "The  only  question  I  have  to  deter- 
mne  IS,  whether  the  Court  of  Chancery,  in  the  exercise  of 
Its  ordinary  jurisdiction  by  bill,  in  a  case  in  which  no  trust 
exists,  can  try  the  plaintiff's  right  to  the  office  of  «;hoolmast«r, 
from  which  the  defendants  have  exercised  th.  power  of  ex- 
cluding him.    I  am  of  opinion  that  this  question  must  be  an- 
swered in  the  negative.     Excluding  trust,  I  cannot  find  « 
single  authority  which  supports  the  proposition." 
Again,  in  Attomey-Oenerd  vs  Earl  of  Clarendon,'^  it  is 


If; 


"'(1849),  7  Hare,  532,  18  L.  J. 
Ch.  473,  13  Jur.  694. 


•M1810),  17  Ves.  491,  34  Enir. 
R.  190.  * 
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hid  down  that  chBneery  has  no  jurisdiction  with  regard  eith' 
er  to  the  election  or  amotion  of  ourporaton  de  facto  of  any 
description."  And  in  a  Canadian  oaae,  it  is  declared  that  so 
long  as  the  office  is  full,  a  general  injunction  against  acting 
in  it  cannot  be  granted,  but  quo  warranto  should  be  resorted 
to." 

§  447a.  Injiiiiction  tinder  the  Engliah  Judicature  Act. 
—It  seems,  however,  that  the  Judicature  Act  has  modi- 
fied the  former  English  rule,  and  that  now  an  injunction 
may  be  granted  in  matters  affecting  title  to  office.  Thus,  in 
Aalait  V8  Corp.  of  Southampton?*  the  plaintiff,  an  alderman 
of  a  borough,  made  a  composition  with  his  creditors,  but 
executed  no  composition  deed ;  nor  were  any  composition  pro- 
ceedings taken  under  the  Debtors  Act,  1869.  He  had,  how- 
ever, executed  a  bill  of  sale,  duly  registered,  to  a  person  not  a 
creditor,  to  secure  a  sum  of  money  advanced  by  him  to  meet 
the  amount  of  the  composition.  A  meeting  of  the  corporation 
of  the  borough  having  been  summoned  by  notice  for  the  pur- 
pose of  declaring  the  office  held  by  him  void  under  the  Munic- 
ipal Corporation  Act,  1835,"'  s.  52,  and  the  Debtors  Act, 
1869,  s.  21,  and  electing  a  successor,  an  injunction  was  grant- 
ed, at  the  instance  of  the  plaintiff,  restraining  the  corporation 
from  proceeding  under  their  notice,  on  the  grounds,  (1)  that, 
having  regard  to  the  express  words  of  the  above  sections,  the 
plaintiff  had  not  become  disqualified  from  holding  office; 
(2)  that  under  sec.  25,  8ut>«.  8,  of  the  Judicature  Act,  1873, 
the  Court  had  jurisdiction  to  grant  the  injunction. 


ti^llio  Attorney -Oenetml  vs  Dixie 
(1805),  13  Ves.  Jun.  610,  33  Eng. 
R.  388;  Attorney -Geneiml  vs  Ded- 
ham  Grammar  School  (1867).  ?3 
Bear.  360,  26  L.  J.  Ch.  497,  .  ^ 
(N.  8.)  326,  6  W.  R.  306. 

i  (Chaplin  t«  Woodstock  School 


Board  (1889),  16  O.  R.  728,  733. 
See  alio  Calloway  vs  Pearson 
(1800),  6  Man.  364. 

"SO),  16  Ch.  D.  143,  43  L 

Hi      fl  W.  R.  117,  46  J.  P.  111. 

»6  ft  6  Will.  4,  c.  76,  «.  52. 
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Jewel,  M.  R.,  said:    "A  further  questioc  it  raised  as  to 
whether  I  ought  to  interfere  by  injunction.    It  is  said,  and 
I  believe  with  perfect  truth,  that  no  such  injunction  was  ever 
heard  of  formerly;  and  there  was  a  very  good  reason  for  it, 
namely,  that  the  Courta  of  Common  Law  which  exercised 
jurisdiction  over  cases  of  this  kind  had  no  power  to  grant 
an  injunction,  because  the  Act  enabling  thom  to  do  so  was  not 
passed  until  a  very  recent  date,  and  therefore  you  could  not 
have  an  injunction  so  far  as  the  Common  Uw  was  con- 
cerned; nor  was  it  the  habit  of  the  Court  of  Chancery  to 
grant  an  injunction  in  aid  of  a  legal  right  where  the  man  was 
in  possession  of  an  office.    The  mere  fact  that  some  proceed- 
ing was  being  taken  to  test  his  right  to  continue  in  the  office 
was  never  considered  a  ground  for  interfering  by  injunction. 
There  was  a  reason  for  that.     The  old  Court  of  Chancery 
did  not  interfere  by.  injunction  where  there  was  a  legal  right 
in  question— but  only  a  legal  right— being  tried  or  put  in 
a  course  for  trial;  and  this  led,  in  some  cases,  to  a  positive 
denial  of  justice.     ...     Now  it  has  been  said— and  I 
think  truly  said— that,  as  a  general  rule,  the  Court  only  in- 
terferes where  there  is  some  question  as  to  property.     I  do 
not  think  that  the  interference  of  the  Court  is  absolutely 
confined  to  that  now;  there  may  be  cases  in  which  the  Court 
would  interfere  even  when  personal  status  is  the  only  tbms^ 
in  question;  but  it  is  not  necessary  for  me  to  decide  th  . 
question  at  the  present  moment." 

This  decision  was  followed  in  Richardson  va  Methley 
School  Board,"  where  it  was  held,  that  where  a  member  of 
a  school  board  has  been  improperly  declared  disqualified  for 
the  office,  he  may  apply  for  and  obtain  an  injunction  from  a 

rv"i]f' J„'  X  ^^  "•  ""•  ^^  ^  •'•  '"""'*  t*"*  •*«'«  l^ot^J  opinion  of 
Ch.  943.  69  L.  T.  (N.  S.)  308,  3  Cotton,  L.  J.,  which  U  .pprentl, 
Eng.  R.  701.  42  W.  R.  27,  where  i.     not  shared  by  Brett,  L.  J. 


;  (    .11. 

ill 


in 
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Court  of  Equity,  restraining  the  board  from  proceeding  to 
elect  a  new  member  in  his  place,  notwithstanding  that  he 
has  a  remedy  at  law  by  quo  warranto.  Kekewich,  J.,  ob- 
served :  "The  argument  here  is  that  there  is  a  legal  remedy 
open  to  the  plaintiff  by  quo  warranto,  and  that,  therefore, 
the  equitable  remedy  does  not  apply.  So  to  hold  would,  in  my 
opinion,  be  departing  from  what  was  said  by  Lord  Justice 
Cotton."  " 

It  may  be  noted,  also,  that  under  the  statutes  of  Ontario,^^ 
an  injunction  may  be  granted  in  aid  of  quo  warranto  proceed- 
ings, or  for  the  purpose  of  enforcing  the  judgment  which  may 
be  pronounced  thereon. 


i; ' 


§  448.  Interference  of  equity  on  account  of  breaches 
of  trust— English  and  American  authorities.— But,  inde- 
pendently of  the  Judicature  Act,  it  has  been  laid  down  that 
when  public  bodies  or  public  officers,  regarded  as  trustees, 
become  guilty  of  breaches  of  trust,  by  abusing,  misusing  or 
transcending  the  powers  vested  in  them,  equity  will  some- 
times interfere  by  injunction,  although  the  exercise  of  such 
jurisdiction  may  involve  questions  of  title  to  office.  Thus, 
where  school  trustees  arbitrarily  removed  a  schoolmaster, 
without  affording  him  an  opportunity  to  defend  himself, 
the  court  enjoined  them  not  to  enforce  their  resolution  of 
removal.**  So  where  the  master  of  a  free  school  had  an 
estate  of  freehold  in  his  office  and  was  removed  by  officers 
acting  without  authority,  equity  interfered  by  injunction.*" 


"See  North  London  Ry.  v» 
Great  Northern  Ry.  (1883),  11  Q. 
B.  D.  30,  62  L.  J.  Q.  B.  380,  48  L. 
T.  695,  31  W.  R.  490. 

"R.  S.  O.  (1897),  c.  324.  8.33. 

"Willis  v»  Childe  (1850),  13 
Beav.  117,  20  L.  J.  Ch.  113,  15  .Jur. 
^03,  61  Eng.  R.  46. 


4«Free  Grammar  School  of  Chip- 
ping Sudbury,  In  re  (1829),  8  L. 
J.  Ch.  (O.  S.)  13.  See  also  Dum- 
mer  vb  Corp.  of  Chippenham 
(1807),  14  Ves.  Jr.  245,  33  Eng.  R. 
615;  Atty.-General  v»  Dedham 
Grammar  School  (1857),  23  Beav. 
350,  20  L.  J.  Ch.  497,  3  Jur.   (N. 
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The  same  doctrine  finds  support  among  some  American 
authorities.    Thus,  in  a  case  where  an  injunction  was  granted 
to  prevent  an  illegal  or  corrupt  appointment  to  a  corporate 
office,  one  of  the  Judges  said :    "It  is  well  settled  that  public 
bodies  and  public  officers  may  be  restrained  from  proceeding 
in  violation  of  law  to  the  p-  iudice  of  the  public  or  to  the 
injury  of  individual  rights.     .,  usurpation  of  power  may  be 
prevented,  and  an  alienation  or  renunciation  of  a  public 
franchise  be  forbidden  and  restrained.    To  the  extent  that 
public  officers  and  public  bodies  are  trustees  either  of  fran- 
chises or  property  for  the  benefit  of  the  public,  they  are 
amenable  to  the  jurisdiction  of  Courts  of  Equity.     In  the 
exercise  of  this  jurisdiction  the  Court  proceeds  upon  sub- 
stantially the  same  principles  as  those  which  govern  its  in- 
terference in  cases  of  trust;  a  municipal  corporation  being 
regarded  in  equity  as  charged  with  and  made  the  depositary 
of  a  public  trust,  and  thus  amenable  to  the  jurisdiction  of 
equity  for  a  breach,  of  that  trust."  " 

Accordingly,  it  was  held  that  the  president  of  a  city  council 
is  entitled  to  an  injunction  to  restrain  the  council  from  re- 
moving him,  without  authority,  from  his  office,  as  such  re- 
moval would  be  an  irreparable  injury  to  him."  It  is  true 
that  this  decision  was  reversed  on  appeal,  but  solely  on  the 
ground  that  the  council  was  not  without  authority  in  the 
matter.  Putnam,  J.,  said:  "If  such  a  removal  is  beyond 
the  power  of  defendants  it  may  be  a  proper  case  for  a  Court 


S.)  325,  5  W.  R.  305;  Daugars  vs 
Rivaz  (1859),  28  Beav.  233,  20  L. 
J.  Ch.  685,  6  Jur.  (N.  8.)  864,  8 
W.  R.  225;  Atty.General  vs  Liver- 
pool (1835),  1  My.  &  Cr.  171,  40 
Eng.  R.  342,  2  M.  4  C.  613,  7  L.  J. 
Ch.  67;  Atty.-General  vs  Compton 
(1842),  1  Y.  *  C.  417;  Weir  vs 
Mathifcson   (1865),  11  Or.   (Out.) 


383,  but  reversed  in  3  E.  &  A.  123. 
See  also  Mearns  vs  Petrolia 
(1880),  20  Gr.  (Ont.)  08. 

♦  iTraux,  J.,— Roosevelt  vs  Ed- 
son  (1885),  61  N.  Y.  Sup.  Ct.  227. 

4  2Arniitage  vs  Fisher  (1803),  74, 
Hun  (N.  Y.)  167,  26  N.  Y.  8.  364, 
56  St.  Rep.  384- 
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of  Equity  to  grant  an  injunction  restraining  an  act  which  it 
might  he  deemed  would  produce  irreparahle  injury  hy  de- 
priving him  of  his  office."  *' 

So  it  has  been  held,  that  a  statutory  provision,  declaring 
that  the  Mayor  and  council  of  a  city  of  a  designated  class  are 
authorized  to  provide  for  removing  officers  of  such  city  for 
misconduct,  does  not  clothe  the  council  with  power  to  remove 
the  Mayor,  and  any  attempt  to  exercise  such  power  is  null 
and  void ;  and  therefore,  under  such  circumstances,  the  May- 
or is  not  required  to  wait  until  the  council  has  actually  eject- 
ed him  from  his  office,  but  may,  by  injunction,  prevent  such 
removal.** 

So  where  a  board  of  commissioners  was  absolutely  without 
power  or  authority  to  displace  a  veterinary  surgeon — who  had 
been  elected  and  qualified,  and  was  in  the  discharge  of  his 
duties  as  such, — by  the  election  of  another  person,  the  former 
having  not  resigned,  nor  been  impeached,  it  was  held  that 
the  officer  so  attempted  to  be  displaced  was  authorized  to  ask, 
and  the  Court  justified  in  granting,  an  injunction  in  his 
favor,  restraining  the  newly-elected  surgeon,  the  board  of  com- 
missioners and  the  chief  of  the  department,  from  interfering 
with  him  in  the  performance  of  his  duties.*' 

§  449.  Title  to  office  not  triable  by  writ  of  assize.— 

Finally,  it  may  not  be  amiss  to  refer  to  the  old  writ  of  assize. 
Formerly,  in  England,**  the  title  to  an  office,  in  which  the 
rightful  officer  had  an  estate  of  freehold,  could  be  tried  by 
a  writ  of  assize  of  novel  disseisin,  but  this  mode  of  deter- 


'4*Annitage  ▼•  Fisher  (1803),  74 
Hun  (N.  Y.)  167,  26  N.  Y.  8.  364, 
S6  St.  Rep.  384. 

44SUhlhut  TS  Bauer  (1807),  S) 
Neb.  64,  70  N.  W.  406. 

4  > Wheeler    vs   Fire    Com'rs   of 


New  Orleani  (1804),  46  La.  Ann. 
731,  IS  So.  170.  See  also  Hunt- 
ington TB  Cast  (1808),  140  Ind. 
266,  48  N.  E.  1025. 

4«Webb'a  Case  (1608),  4  Coke's 
Rep.  220. 
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mining  title  has  long  ago  fell  into  disuse,  and  the  writ  it- 
self was  abolished  by  3  &  4  Wm.  IV,  c.  27.*^ 

An  attempt  was  made  in  Maryland  to  make  use  of  that 
writ  to  have  the  title  to  a  judicial  office  determined."  There, 
the  plaintiff  who  had  been  appointed  chief  justice  of  a  dis- 
trict during  good  behavior,  was  deprived  of  his  office  by  a 
repealing  Act  of  the  legislature.  It  was  held  that  the  writ 
did  not  lie  to  recover  the  office,  because  the  plaintiff  had 
only  an  interest  for  a  term  of  years  in  the  said  office,  deter- 
minable on  th-  contingency  of  his  being  convicted  of  mis- 
behavior in  a  court  of  law;  and  such  writ  was  not  adapted  to 
the  recovery  of  any  estate  or  interest  in  lands,  or  in  an  office 
less  than  a  freehold,  except  in  the  case  of  a  tenant  by  elegit 
as  provided  by  13  Edw.  I,  c.  18. 


♦'See  Green  vs  Hewett  (1793), 
Peck't  Case  182. 


««Whitington  vg  Polk  (1802),  1 
Har.  &  J.   (Md.)  230. 
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Si 


§  450.  General  remarks.—  The  term  "quo  warranto"  is 
used  in  this  chapter,  as  it  has  heen  throughout  this  work,  in 
the  sense  generally  ascribed  to  it  in  the  United  States,  as 
designating  the  information  in  the  nature  of  quo  warranto 
or  the  statutory  substitutes  therefor.  Some  judges  and  legis- 
lators have  even  used  "writ  of  quo  warranto"  in  a  like  sense. 
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The  scope  of  this  work  will  not  pemit  us  to  enter  into  a 
minute  and  detailed  discussion  of  quo  warranto,  in  its  var- 
ious applications.  Nevertheless,  it  is  our  aim  to  expound 
the  general  principles  regulating  its  use  as  a  remedy  to  try 
title  to  public  office,  at  sufficient  length  and  with  sufficient 
precision,  to  render  our  exposition  of  practical  use  and  value. 

§  451.  Quo  warranto  proper  remedy  to  try  title  to 
Office.— In  the  absence  of  special  remedies  provided  by  stat- 
ute, quo  warranto  is  the  appropriate,  and  generally  the  ex- 
elusive,  method  of  determining  disputed  questions  of  title 
to  office,  and  of  ousting  an  unlawful  incumbent.^    It  is  a 


JDarley  va  The  Queen    (1845), 
12  CI.  4  Finn.  620;   R.  vs  Mayor 
of  Colchester  (1788),  2  Term.  (D. 
*  E.)  259;  R.  V8  Mayor  of  Oxford 
(1837),  6  Ad.  4  El.  340;  Frost  vs 
Mayor  of  Chester   (1855),  5  E.  4 
B.  531 ;  R.  vs  Mayor  of  Cornwall 
(1806),25U.C.Q.B.  293;  Askew 
V3  Manninjr  (1876),  38  U.  C.  Q.  B. 
345;  Chaplin  vs  School  Board  of 
Woodstock   (1889),  16  O.  R.  728; 
Roy  vs  Thibault   (1878),  22  Low'. 
Can.   Jur.    280;    Ex    p.    Cameron 
(1868),  1  Han.    (N.  B.)   306;   In 
re  Mack  ( 1906) ,  39  Nev.  Scot.  394; 
In  re  Delgado,  or  Delgado  vs  Chav'- 
«x    (1891),  5  N.  Mex.  646,  25  P. 
048,   affirmed   in   11    Sup.   Ct    R 
874,  140  U.  8.  586,  36  L.  ed.  578." 
Ex  p.  Harris   (1875),  52  Ala.  87, 
23  Am.  R.  659;  Caldwell  vs  Bell 
(1845),  6  Ark.  227;   Hull  vs  Su- 
perior   Ct.    (1883),   63   Cal.    174; 
Wason      vs      County      Treasurer 
(1897),  10  Col.  App.  181;  Harrison 
V9  Simonds  (1877),  44  Conn.  313; 
State  vs  Stewart  (1881),  6  Houst. 
(Del.)    339;     Crovatt    vs    Mason 
(1807),  101  Ga.  246,  28  S.  E.  891  j 


Territory    vs    Armstrong    (1889), 
6  Dak.  226,  50  N.  W.  832;  People 
vs  Matteson    (1855),  17  111.  167; 
Parsons    vs   Durand    (1898),    150 
Ind.  203,  49  N.  E.  1047;  Desmond 
vs  McCarthy  (1864),  17  Iowa,  525; 
Neeland  vs  State  (1888),  39  Kan 
154,  18  P.  165;   Tillman  vs  Otter 
(1893),  93  Ky.  600.  20  S.  W.  1030- 
Peters  vs  Bell  (1898),  51  U.  Ann. 
1621.  26  So.  442;  French  vs  Cowan 
(1887),   79   Me.   426,    10   A.   333; 
Com.  vs  Allen    (1880),  128  Mass'. 
308 :  Fuller  vs  Atty-General ( 1893) , 
98  Mich.  96,  37  N.  W.  33;  Burke  vs 
Leland    (1892),  61   Minn.  353.  53 
N.    W.    716;    Newsom    vs    Cocke 
(1870),   44  Miss.   332,   7   Am.   R. 
686;   Hunter  vs  Chandler   (1870), 
45    Mo.    432;     State    vs    Frazier 
(1890),  28  Neb.  438,  44  N.W.471; 
Osgoode  vs  Jones  (1881),  60  N.  H. 
643;     Haines    vs    Freeholders    of 
Camdem  (1885),  47  N.  J.  L.  454; 
People    vs    New    York    (1802),    3 
Johns.   Cas.   79;    Matter   of   Hart 
(1900),  161  N.  Y.  507,  s,  c.  sub. 
nom.  Hart  vs  State  Bd.  of  Canvas- 
sers, 55  N.  E.  1058;  State  vs  Sud- 
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proceeding  brought  in  the  name,  and  on  behalf,  of  the  King 
or  the  State,  according  to  the  form  of  government,  to  inquire 
by  what  warrant  or  authority,  quo  warranto,  a  person  as- 
sumes to  hold  and  exercise  a  public  office.  The  King  or  the 
State  is  named  as  the  prosecutor  because,  whatever  private 
interests  may  be  involved,  the  primary  object  of  the  remedy 
is  always,  in  theory  at  least,  unless  otherwise  declared  by 
statute,  to  stop  or  hinder  usurpations  on  the  sovereign  au- 
thority, the  source  of  all  offices.  The  title  of  the  incumbent 
is  therein  put  directly  at  issue,  and  upon  him  generally  lies 
the  burden  of  proving  that  he  is  not  a  usurper  or  an  in- 
truder, or  otherwise  an  unlawful  holder.  If  he  fails  in 
that  respect,  a  judgment  of  ouster  is  pronounced  against 
him,  which  immediately  excludes  him  from  the  office. 

But,  though  quo  warranto  is  usually  the  exclusive  remedy 
to  settle  questions  of  title,  it  must  not  be  overlooked,  as  we 
have  explained  in  the  preceding  chapter,'  that  in  England  and 
in  a  few  American  States,  the  right  to  an  office  may  be  de- 
termined in  an  action  against  the  incumbent  for  the  recovery 
of  the  fees  or  salary  annexed  to  it.  However,  as  is  obvious, 
this  manner  of  determining  title  may  be  resorted  to  only  by  a 
claimant  who  can  establish  a  valid  title  in  himself,  for  it  is 
a  purely  private  action  which  in  no  way  concerns  the  public. 


§  452.  Writ  of  quo  warranto. —  The  writ  of  quo  war- 
ranto at  common  law  was  a  high  prerogative  writ,  in  the  na- 


i 


ler  (1899),  25  Nev.  131,  58  P.  284, 
83  Am.  St.  R.  t>73;  Lyon  ts  Gran- 
ville County  (1897),  120  N.  C.  237, 

20  S.  E.  929;  State  tb  CraiK(1900), 

21  Ohio  Cir.  Ct.  175;  Clark  v» 
Commonwealth  (1858),  29  Pa.  St. 
129;  State  TS  Brown  (1857),  S  R. 
T.  1;  SUte  tb  Bowen  (1827),  4 
McCord  (8.  C.)  254;  State  v«  Ow- 
ens (1885),  63  Tex.  261;  SUte  v« 


Beardsley  (1890),  13  Utah,  502, 
45  P.  669;  SUte  va  Boston  C.  &  M. 
Ry.  Co.  (1853),  25  Vt.  433;  Kil- 
patrick  tb  Smith  (1883),  77  Va. 
347;  Board  of  Education  vi  Holt 
(1903),  54  W.  Va.  167,  46  8.  E. 
134;  SUte  TB  WiRconsin  R.  Co. 
(1874),  34  Wis.  197. 
3See  sec.  433. 
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ture  of  a  writ  of  right  for  the  King,  against  him  who  claimed 
or  usurped  any  office,  franchise,  or  liberty  of  the  Crown,  to 
inquire  by  what  authority  he  supported  his  claim,  in  order 
to  determine  the  right.  It  lay  also  in  case  of  nonuser,  mis- 
user, or  abuse  of  a  franchise.  It  was  prosecuted  by  the  at- 
torney-general, at  the  suit  of  the  King,  without  a  relator, 
and  the  judgment,  if  for  the  King,  was  of  seizure  into  the 
King's  hands,  but  where  the  franchise  was  such  that  it  could 
not  be  held  by  the  Crown,  there  was  merely  a  judgment  of 
ouster,  to  turn  out  the  party  who  usurped  it.'  The  writ  was 
a  civil  remedy  and  not  a  criminal  prosecution.*  Centuries 
ago,  however,  it  fell  into  disuse  in  England,  the  reason  as- 
signed by  Blackstone  being  the  finality  and  conclusiveness 
of  the  judgment  pronounced  thereon  even  against  the  Crown, 
together  with  the  length  of  its  process."  But  it  seems  that  in 
a  few  American  jurisdictions,  the  writ  may  still  be  used  on 
behalf  of  the  State.° 


'm 


m 

.:1V: 


§  453.  Information  in  the  nature  of  quo  warranto.— 

The  information  in  the  nature  of  quo  warranto,  which  has 
generally  superseded  the  old  writ,  was  originally  a  criminal 
method  of  prosecution,  as  ^ell  to  punish  the  usurper  by  a 
fine  for  the  usurpation  of  the  franchise,  as  to  oust  him,  or 
seize  it  for  the  Crown.  But,  in  England,  it  long  ago  lost 
its  character  as  a  criminal  proceeding  in  everything  except 
form,  and  came  to  be  used  for  the  mere  purpose  of  trying 
civil  rights,  and  seizing  franchises  or  ousting  unlawful  pos> 


)3  Bl.  Comm.  262. 

4R.  TS  Marsden  (1765),  3  Burr. 
1812,  1817;  Ames  vs  Kansas 
(1883),  111  U.  S.  449,  4  Sup.  Ct. 
R.  437;  Attjr.-Oeneral  vs  Sullivan 
(1805),  163  Mass.  446,  40  N.  E. 
843,  29  LR.A.  452. 

(3  Bl.  Comm.  263. 


•State  TS  Boston  &c  R.  Co. 
(1853),  25  Vt.  433;  Com.  vs  Wal- 
ter (1876),  83  Pa.  St.  105,  24  Am. 
R.  154;  Bland  &  Giles  Co.  Jud^e 
Case  (1880),  33  Gratt.  (Va.)  443; 
Reed  vs  Canal  Corporation  (1874), 
65  Me.  53. 
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86880™  of  office8,  the  fine  being  nominal  only.*  And,  by  re- 
cent legislation,  it  has  been  made  a  purely  civil  proceeding 
"whether  for  purposes  of  appeal  or  otherwise."*  In  the 
United  States  the  information  has  generally,  if  not  always^ 
been  regarded  as  substantially  civil  in  effect,  though  in  some 
of  the  States  it  has  sometimes  been  treated  as  criminal  in 
form,  and  matters  of  pleading  and  jurisdiction  regulated  ac- 
cordingly.* 

§  454.  Quo  warranto  information  extended  by  statute 
of  Anne. — The  information  in  the  nature  of  quo  warranto 
is  said  to  have  existed  contemporaneously  with  the  writ  of 
quo  warranto;  "»  but,  before  the  passage  of  the  statute  of 
Anne,"  the  remedy  only  extended  and  applied  to  usurpa- 
tions on  the  prerogative  rights  of  the  Crown."     By  that 
statute,  it  was  made  a  mode  of  investigating  and  determin- 
ing civil  rights  between  private  parties,  the  proceeding  being 
thereby  authorized  in  all  cases  of  intrusion  into  or  usurpa- 
tion of  corporate  ofjicea  in  corporate  places,  .  n  the  relation 
of  a  private  individual.    But  the  remedy  was  not  affected  so 
far  as  it  concerned  offices  not  mentioned  in  the  Act.    As  to 
those,  the  attorney-general's  authority  remained  the  same  a» 
it  was  prior  to  the  ps^-Ing  of  the  statute.     This  statute  i» 
still  the  basis  of  the  remedy  in  England.     So  it  is  in  the 
American  States,  where  the  common  law  proceeding  by  infor- 
mation has  not  been  modified  or  superseded,"  but  in  most  of 


73  Bl.  Comm.  263.  R.  vs  Francis 
(1788),  2  Term   (D.  &  E.)  484. 

«47  &  48  Vic.  c.  61,  a.  18. 

*Anes  TB  Kansas  (1883),  III  U. 
S.  449,  4  Sup.  Ct.  437;  State  vs 
Gleason  (1869),  12  Fla.  190;  SUte 
vs  Ashley  (1839),  1  Ark.  270;  Peo- 
ple vs  Utica   Ins.  Co.   (1818),   13 


John.  (N.  Y.)  363,  8  Am.  Dec. 
243. 

lostate  vs  Ashley  (1839).  1  Ark. 
270. 

"0  Anne,  c.  25,  or  c.  20  (Buff.). 

"State  vs  Kearn  (1801),  17  R. 
I.  301,  22  A.  1018. 

i«Territory  vs  Virginia  Road 
Co.  (1874),  2  Mont.  9«. 
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the  States  special  statutes  have  been  passed  creating  or  reg- 
ulating  proceedings  in  the  nature  of  quo  warranto. 

§  455.  Statutory  8ubstitutei.-In  New  York,  Minneso- 
ta,  North  Carolina,  South  Carolina,  Oregon,  and  several 
other  States,  the  writ  of  quo  warranto  and  the  proceeding  by 
information  in  the  nature  thereof  are  expressly  abolished, 
and  the  remedies  that  were  obtainable  at  common  law  in 
those  forms  may  now  be  had  by  a  civil  action  in  the  nature  of 
quo  warranto."  In  other  States  the  abolition  of  the  com- 
mon law  remedies  may  not  be  so  expressly  declared  or  may 
eflFect  only  certain  tribunals,  but  a  similar  action  is  also  au- 
thorized by  statute."  Again,  in  others,  special  statutory 
proceedings  are  provided  to  obtain  the  same  result  as  at  com- 
mon law;  and  in  Tennessee,  the  method  adopted  is  by  bill 
in  equity,  said  to  be  a  bill  in  the  nature  of  quo  warranto." 

In  Ontario  there  is  a  statute  which,  after  excepting  certain 
cases  where  a  summary  statutory  remedy  may  be  resorted 
to,  provides  that  all  proceedings  against  any  person  who  un- 
lawfully claims,  or  usurps,  or  is  alleged  unlawfully  to  claim, 
or  to  usurp,  any  office,  franchise,  or  liberty,  or  who  has  for- 
feited, or  is  alleged  to  have  forfeited  any  franchise,  by  rea- 
son of  non-user,  or  mis-user,  thereof,  which  have  heretofore 
been  instituted  or  taken  by  writ  of  quo  warranto,  or  by  in- 
formation in  the  nature  of  a  writ  of  quo  warranto,  hereafter 
shaU  be  instituted  and  taken,  where  the  proceeding  is  by 


"People  v»  Hall  (1880),  80  N. 
Y.  117;  State  vs  Minnesota  Thresh- 
er Mnfg.  Co.  (1880),  40  Minn.  213, 
41  N.  W.  1020;  Saunders  vs  Cat- 
ling (1879),  81  N.  C.  298;  Alexan- 
der V8  McKenrie  (1870),  2  (Rich.) 
S.  C.  81;  State  ts  Douglas  Road 
Co.  (1881),  10  Or.  198;  Territory 
vs  Hauxhurst  (1882),  3  Dak.  205. 


"State  vs  Baker  (1875).  38 
Wis.  71;  People  vs  Havird  (1880), 
2  Idaho,  531,  25  P.  294;  State  vs 
Price  (1874),  60  Ala.  568;  State 
V8  Haskell  (1870),  14  Nev.  209; 
People  vs  Clayton  (1886),  4  Utah, 
421,  II  P.  206. 

1  <Atty -General  TK  Leaf  (1840), 
0  Hump.  (Tenn.)  763. 
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the  Attorney-General  ex  officio  without  a  relator,  by  notice 
of  motion;  and,  where  the  proceeding  is  taken  at  the  in- 
stance of  some  person  as  relator,  by  order  nisi,  calling  on  the 
person  against  whom  the  proceeding  is  taken  to  show  cause 
why  he  unlawfully  '^zeroises,  or  usurps,  such  office,  franchise, 
or  liberty." 

But  however  varied  these  statutory  substitutes  may  be, 
they  only  operate  a  change  in  the  form  and  not  in  the  sub- 
stance and  effect  of  the  remedy,  and  therefore  they  continue 
to  be  regulated  by  common  law  principles,"  unless  it  is  pro- 
vided otherwise  by  legislation.  This  is  the  reason  they  are 
commenced  and  prosecuted  in  the  name  of  the  sovereign 
power.  In  a  few  States,  however,  the  claimant  of  an  office 
is  allowed  to  bring  an  action  in  his  own  name  to  try  the  title 
thereto." 

§  456.  Statutory  proceedings  to  try  validity  of  elec- 
tions—Their effect  upon  quo  warranto. — But,  in  addition 
to  the  above  substitutes,  which  partake  so  much  of  the  char- 
acter of  the  common  law  processes  that  they  are  generally 
designated  by  the  name  of  "quo  warranto,"  there  are  other 
statutory  proceedings  which  are  entirely  dissimilar  there- 
from both  in  form  and  in  substance.  These  often  infringe 
upon,  and  variously  affect,  the  remedy  by  quo  warranto  or 
the  statutory  substitutes  therefor,  and  create  other  means  of 
determining,  in  particular  instances,  disputed  questions'  of 
title  to  office.    The  proceedings,  we  refer  to,  are  those  which 


ITR.  S.  0.(1897),  e.  324,  s.  31. 
As  to  •  writ  of  sununons  in  the 
nature  of  a  quo  warranto  to  con- 
trovert municipal  elections,  see  R. 
vs  Street  (1905),  0  Ter.  Law  R. 
137. 

isPeople  V8  Hall  (1880),  80  K. 
Y.  117;  State  vs  Meek  (1805), 
129  Mo.  431,  31  S.  W.  913;  SUte 


vs  Elliott  (1898),  117  Ala.  172,  23 
So.  43 ;  People  vs  Dashaway  Ass'n. 
(1890),  84  Cal.  114,  24  P.  277; 
Bradford  vs  Territory  (1893),  1 
Okla.  366,  34  P.  66. 

i*Brown  vs  JeflTries  (1889),  42 
Kan.  60S,  22  P.  678;  Tillman  n 
Otter  (1893),  93  Ky.  600,  20  a  W. 
1036. 
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are  provided  for  the  purpow  of  testing  the  validity  of  pop- 
ular election,  and  determining  th..  righti.  of  the  rival  claim- 
ants.    The  remedy  they  afford  can  generally  be  had  before 
the  ordmary  courts  of  the  country  by  following  certain  pre- 
scnbed  mode,  of  procedure;  but  at  times  not  only  the  pro- 
cecdings  but  the  tribunal  itself  is  of  statutory  creation    as 
for  instance,  where  election  courts  are  established  or  munici- 
pal bod,ej,  are  made  the  judges  of  the  election  and  qualifica- 
tion of  their  own  member8,-the  latter  jurisdiction  being  of- 
ten conferred  by  special  Acts  known  as  charters,  instead  of 
general  statutes. 

In  all  these  cases  it  often  becomes  necessary  to  determine 
whether  the  proceedings  so  authorized  by  statutory  legisla- 
tion were  intended  to  be  exclusive  of,  or  merely  cumulative 
^nth,  the  remedy  by  quo  warranto.     In  some  instances  no 
difficulty  arises  inasmuch  as  the  statute  expressly  prohibits 
recourse  to  quo  warranto,  either  absolutely,  or  as  to  all  mat- 
ters which  may  be  investigated  by  the  statutory  proceeding. 
This  IS  the  case  in  England,  under  the  Municipal  Corpora- 
tions Act,  1882.  Sec.  87,  after  specifying  several  groundHip- 
on  which  a  municipal  election  may  be  contested  or  contrth 
verted  by  election  petition,  concludes  by  declaring  "that  a 
municipal  election  shall  not  be  questioned  on  anv  of  those 
grounds  except  by  an  election  petition."    So  it  is  in'^va  Sco- 
tia where  the  statute,  after  providing  a  certain  remedv  to 
controvert  municipal   elections,   declares  that  "no  election 
or  return  of  a  municipal,  or  town  councillor,  or  warden   or 
mayor  of  any  incorporated  town  shall  be  questioned,  except 
m  accordance  with  the  provisions  of  this  chapter."  «>     In 
view^of  these  express  provisions,  it  is  manifest  that,  in  gen- 
eral," recourse  to  quo  warranto  may  be  had  only  where  the 


«»R.   v»  Kirk    (1892).  24  Nov. 
Scot.  168. 
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ground  relied  on  is  not  within  the  purview  r*  the  itatutefl," 
or  the  diiqualification  ia  not  merely  for  eler  n,  but  alto  for 
"holding"  the  office,"  that  ia,  ia  a  continuing  one.** 

The  Quebec  Municipal  Code  alao  providea  a  procedure  to 
contest  municipal  election*,  "on  the  ground  of  violence,  cor- 
ruption, fraud  or  incapacity,  or  on  the  ground  of  the  non- 
obaervanoe  of  certain  of  the  necessary  formalities,"  to  be 
instituted  before  certain  courts,  to  ihe  exelution  of  all  oik- 
erg.'^  This  statutory  remedy  has  generally  been  held  ex- 
clusive of  quo  warranto,  where  the  election  is  attacked  on  any 
of  the  grounds  mentioned  in  the  Code ;  **  though  a  few  au- 
thorities hold  that  it  does  not  exclude  quo  warranto,  where 
the  disability  or  disqualification  is  of  a  permanent  nature.** 

Similar  statutes  are  found  in  some  of  the  Americas 
States."  Sometimes,  however,  the  courts  or  certain  courts  in 
a  State  derive  their  jurisdiction  in  quo  warranto  directly 
from  the  Constitution,  and  then,  as  to  such  courts,  it  is  evident 
that  the  legislature  is  incompetent  to  take  away  or  impair  the 
power  so  vested  in  them,**  unless  authority  to  do  so  is  con 
ferred  by  the  Constitution  itself.'" 


tiR  n  Coobu  (18M).  18  Q.  B. 

ttR.  Ys  B««r  (1903),  8  K.  B.  <H». 

>4R.  Ti  MMk  (1908),  41  Not. 
Scot  Itt. 

i»Art».  348-348.  As  to  Ontario, 
M«  3  Edw.  vn,  e.  19,  s.  244a. 

i*F»rii  Ti  Cotttun  (1883),  10 
Que.  Law  R.  1 ;  LajcuiWMc  ti  Na- 
deau  (18B8),  10  Que.  R.  (8.  C.) 
61;  Delage  va  Gennain  (1886),  12 
Que.  ,Law  R.  149;  Marois  v  La- 
fonUine  (1005),  27  Que.  R.  (8. 
C.)  174. 

iTBedard  ve  Verret  (1904),  25 
Que.  R.  (8.  C.)  537;  Allard  ts 
CharleboU  (1808),  14  Que.  R.  (8. 


C.)  310;  Bigouin  n  Viau  (1899). 
10  Que.  R.  (8.  C.)   143. 

iiParke  vt  State  (1803),  100 
Ma.  634,  13  So.  756;  Anderaon  ts 
Go«Mtt  (1882),  0  Lea.  (Tenn.) 
044. 

i*Kane  n  People  (1876),  4  NA. 
500;  State  ▼■  Equitable  fte  Ass's 
(1807),  142  Mo.  325,  11  S.  W.  916; 
People  vs  Bingham  ( 1889) ,  82  Cal. 
238,  22  P.  1039;  People  vs  Reid 
(1887),  11  <3ol.  138,  17  P.  302; 
SUte  vs  Allen  (1860),  5  Kan.  213; 
People  va  Londoner  (1880),  13 
Col.  303,  22  P.  764,  6  L.R.A.  444; 
Conveiy  va  Conger  (1891),  53  N. 
J.  L.  658,  22  A.  549. 
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Jt  t"',^*  -ubjcct-But  whenever  tb.  I.,..I..iv.  ., 
tmt  .  not  expre«ed  m  positive  terma,  nor  fn.  ....p.  ,,  t,  . 
.Utute  «.d.  obviou.  b,  .  .i„p,e  „fe«..«  ,o  ..r;  ,1. 
1.W,  the  pomt  whether  or  not  the  Htatutor.  vn.edv  .  .,!„„.., 
quo  warranto  mu.t  be  determined  hy  the  couns,  a,  ..  •  .v 
o«..  m  the  hght  of  gc.ner.1  principles.     The  solution  of  tb^e 

question  naturdly  depend,  largely  upon  the  langu ^i  Z 

.tatutory  provuion.  but  apart  from  that,  there  i.  uc.  of 
harmony  among  the  authorities  a.  to  the  fundamental  rule 
of  conatruction  which  should  prevail. 

The  better  opinion  appears  to  be,  that  the  remedy  by  quo 
w.rr«»to  ..  not  excluded,  unless  the  legislature  ha.  decUred 
so  m  express  term.,  or  made  it  manifest  by  necessary  impli- 
ction     At  first  blush,  thi.  principle  of  construction  ml 
^m  to  conflict  wilJb  the  rule  that  quo  warranto  will  „otle 
^e«  there  ..  another  adequate  remedy.    But  this  appa^nt 
conflict  disappear,  when  the  distinctive  features  of  the  two 
remedies  are  closely  examined.     The  statutory  proceeding 
confer,  on  the  elector,  in  hi.  individual  capacity,"!  rirht  to 
content  the  election,  or  enable  a  municipal  My  I  .J^^^ 
the  election  and  qualification  of  it.  member.,  but  L  sucr. 
proceeding  the  paramount  inter..t  of  the  State  in  public 
office.  1.  lost  .ight  of.    Quo  warranto  on  the  other  hand,  aa 
already  explained,  whether  it  be  pro.ecnted  by  a  State  offii^r, 
ex  officto   or  on  the  relation  of  a  private  citizen,  ha.  for 
prirnaiy  object  the  vindication  of  the  prerogative,  or  right, 
of  the  Crown  or  the  people,  whose  «,vereignty  is  encroached 
upon  whenever  public  offices  are  usurped  or  unlawfully  in- 
trudrd  into.    Hence,  the  latter  remedy  belong,  to  the  Crown 
or  t«  the  people  in  the  right  of  sovereignty,  and  the  juri.- 
diocion  of  the  court,  to  issue  the  same  should  remain,  unless 

^nJ^i^*'  ^~'*"  "  '*"''""''       ^''^>'  "  Col.  303,  22  P.  ?04.  8 


644 


THE  DE  FACTO  DOCTKINE. 


[§  458 


it  appears  with  unequivocal  certainty  that  the  legislature 
intended  to  take  it  away." 

The  above  view  receives  additional  support  from  the  canon 
of  interpretation,  that  where  a  remedy  already  exists  at  com- 
mon law,  and  a  subsequent  one  is  created  by  statute,  the  lat- 
ter is  to  be  deemed  merely  concurrent  or  cumulative  with 
the  former,  unless  a  contrary  intention,  expressed  or  im- 
plied, is  to  be  found  in  the  statute." 

§  4S8.  Same  subject. — In  accordance  with  the  foregoing 
principles,  it  has  generally  been  held  that  a  provision  in  a 
city  charter  that  the  city  council  shaU  "be  the  judges  of  the 
election  and  qualification  of  their  own  members,"  or  words 
of  a  like  import,  without  anything  else  to  indicate  an  inten- 
tion to  exclude  quo  warranto  proceedings,  constitutes  merely 
a  cumulative  remedy."  The  same  has  been  held  with  ref- 
erence to  statutes  providing  various  modes  of  contesting  elec- 
tions.'* 


i!i 


iiPeople  VB  Hall  (1880),  80  N. 
Y.  117;  Ex  p.  Heath  (1842),  3 
Hill  (N.  Y.)  42;  People  vs  Lon- 
doner (1889),  13  Col.  303,  22  P. 
764,  6  L.RJ^.  444;  People  vs  Bing- 
ham (1889),  82  Cal.  238,  22  P. 
1039;  Snowball  va  People  (1893), 
147  111.  260,  35  N.  E.  538;  State 
vs  Fitzgerald  (1869),  44  Mo.  425; 
State  vs  Fransham  (1897).  19 
Mont.  273,  48  P.  1 ;  State  vs  Fraz- 
ier  (1890),  28  Neb.  438,  44  N.  W. 
471;  State  vs  Anderson  (1890),  26 
Fla.  240,  8  So.  1;  State  vs  Gates 
(1880),  36  Minn.  386,  28  N.  W. 
927;  State  vs  Passaic  County 
(1856),  26  N.  J.  L.  354;  State  vs 
Shay  (1884),  101  Ind.  36;  State  vs 
Elliott  (1898),  117  Ala.  172,  23  So. 
43. 


"Coke,  2  Inst.  200;  Great 
Northern  8.  Fishing  Co.  vs  Edge- 
hill  (1883),  11  Q.  B.  D.  225;  May- 
or of  Lichfield  vs  Simpson  (1845), 
8  Q.  B.  65. 

*  (People  vs  Hall  (1880),  80  N. 
Y.  117;  State  vs  Gates  (1886),  36 
Minn.  385,  28  N.  W.  927;  SUte  vs 
Morris  ( 1896) ,  14  Wash.  262,  44  P. 
•>66;  State  vs  Fitzgerald  (1869). 
44  Mo.  426;  People  vs  Bird  (1886), 
20  111.  App.  668;  State  vs  Mc- 
Kinnon  (1880),  8  Or.  494;  SUte 
vs  Kempf  (1887),  69  Wis.  470,  34 
N.  W.  226. 

*4  People  vs  Holden  (1866),  28 
Cal.  123;  People  vs  Londoner 
(1889),  13  CoL  303,  22  P.  764,  6 
L.RJ^.  444;  State  vs  Adams  (1879), 
65  Ind.  397;   Tarbo.x  tb  Sughrue 


i  ! 


§  468] 


OF  QUO  WARRANTO. 


645 


But,  as  the  judicial  power  cannot  trench  upon  the  inde- 
pendence of  parliamentary  or  legislative  bodies,  the  proceed- 
ings established  by  them  or  by  constitutional  provisions  to 
investigate  the  title  and  qualification  of  their  own  members 
whether  the  investigation  be  by  a  committee  of  their  own  or 
by  designated  courts  or  judges,  are  exclusive  of  all  other 
remedies.*' 

Another  qualification  of  the  general  rule  of  interpretation 
18,  that  where  a  new  office  is  created,  and  the  statute  creating 
It  provides  a  method  of  determining  questions  of  title  to  it 
no  other  remedy  may  be  resorted  to,'8  at  any  rate  where  the 
State  is  not  directly  interested."  This  is  only  an  exten- 
sion or  a  modification  of  the  well  known  principle,  that  where 
a  new  right  or  the  means  of  acquiring  it,  is  conferred  by 
statute  and  an  adequate  remedy  for  its  infringement  is  giv- 
en by  the  same  authority  which  created  the  right,  parties 
injured  are  confined  to  the  statutory  redress.'*  But  this 
principle  has  sometimes  been  invoked  in  cases  where,  accord- 
ing to  the  weight  of  authority,  it  had  no  application.'* 

Furthermdre,  there  are  cases  where  a  distinction  is  taken 
between  proceedings  on  behalf  of  the  St^te  and  those  on  be- 
half of  individuals;  and  it  is  declared  that  the  fact  that  an 


(1887),  36  Kan.  226,  12  P.  935; 
Kane  n  People  (1876),  4  Neb. 
509;  Lemire  vs  Neault  (1898),  16 
Que.  R.  (S.  C.)  33;  Roy  vs  Mar- 
tineau  (1902),  22  Que.  R.  (S.  C.) 
1.  See  also  R.  vg  Calloway 
(1886),  3  Man.  297;  In  re  Kelly 
vi  Macarow  (1864),  14  U.  C.  C.  P. 
313.  With  reference  to  last  ease, 
see  recent  legislation  in  Ontario: 
3  Edw.  Vn.  c.  18,  s.  46;  now  con- 
solidated in  3  Edw.  VII,  c.  19,  a. 
244a. 

(sSUte  vs  Tomlinson  (1878),  20 


Kan.  692;  State  vg  Peers   (1885), 
33  Minn.  81,  21  N.  W.  860. 

"Baxter  vs  Brooks  (1874),  29 
Ark.  173. 

3 'Snowball  vs  People  (1893), 
147  III.  260,  35  N.  E.  538. 

"Smith  vs  Wood  (1852),  13 
Barb.  (N.  Y.)  209;  Lang  vs  Scott 
(1825),  1  Blackf.  (Ind.)  405.  12 
Am.  Dec.  257;  Vestry  of  St.  Pan- 
eras  vs  Batterbury  (1867),  2  C 
B.  (N.  S.)  477. 

"State  ,s  Marlow  ("1864),  15 
Ohio  St.  114;  Com.  vs  Leech 
(1863),  44  Pa.  St  332,  3-^4. 
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interested  person  may  be  confined  to  the  statutory  remedy 
when  seeking  merely  private  redress,  does  not  oust  the  courts 
of  jurisdiction  in  quo  warranto  when  the  interests  of  the 
State  are  involved."  Again,  in  others  it  has  been  held,  that 
the  statutory  proceedings  may  be  deemed  exclusive  as  to  all 
matters  which  may  be  tried  therein,  without  excluding  quo 
warranto  to  determine  other  questions  not  so  triable.** 

§  459.  Same  subject—  Finally,  there  are  a  few  deci- 
sions that  lay  down  principles  entirely  at  variance  with  those 
already  enunciated,  and  maintain  that  the  existence  of  a 
statutory  remedy  to  contest  elections,  or  of  power  in  a  munici- 
pal council  to  try  the  election  and  qualification  of  its  own 
members,  entirely  excludes  quo  warranto  proceedings.*'  But, 
upon  a  close  examination  of  the  cases  supporting  such  view, 
it  becomes  obvious  that  the  majorily  of  them  are  based  upon 
peculiar  constitutional  or  statutory  provisions,  and  hence 
their  conflict  with  those  holding  an  opposite  doctrine,  is  more 
apparent  than  real.  In  some,  the  courts  expressly  refer  to 
the  language  of  the  constitution;*'  while  in  others,  it  is 
found  that  the  statutes  creating  the  proceedings  contain  spe- 
cial words  of  exclusion  of  other  remedies;  such  as  "sole," 
"exclusive,"  "conclusive,"  "final,"  or  other  similar  words.** 


40Snowball  vs  People  (1803), 
147  111.  260.  35  N.  E.  638;  People 
Tg  Holden  (1866),  28  Cal.  123: 
Stiite  Ti  Buckland  (1880) ,  23  Kan. 
269;  Gray  vs  State  (1898),  19  Tex. 
Civ.  App.  621,  49  8.  W.  699. 

4iCutt8  vs  Scandrett  (1899), 
108  Oa.  620,  34  S.  E.  186;  Com.  vs 
Measer  (1863),  44  Pa.  St.  341; 
State  vs  O'Brien  (1890),  47  Ohio 
St.  484,  26  N.  E.  121. 

4i8Ute  vs  Marlow  (1864),  16 
Ohio  St.  114;  Stine  vs  Berry 
(1894),  96  Ky.  63,  27  S.  W.  809; 


State  vs  Mason  (1882),  77  Mo. 
189;  Simmons  vs  People  (1886), 
18  III.  App.  588;  Peabouy  vs  Bos- 
ton (1874),  116  Mass.  383;  Seay  vs 
Hunt  (1881),  66  Tex.  645;  R.  vs 
Roach  (1859),  18  U.  C.  Q.  B.  226, 
slightly  quclifled  in  In  re  Kelly 
vs  Macarow  (1864),  14  U.  C.  C.  P. 
313. 

«sState  va  Baxter  (1873),  28 
Ark.  129;  State  v»  Berry  (1890), 
47  Ohio  St.  232,  24  N.  E.  266. 

44  State  vs  Lewis  (1883),  81 
Conn.    113;    Sellnck    vs    Common 
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§  460.  Different  kinds  of  quo  warranto  proceedings.^ 
In  England,  informationa  in  the  nature  of  quo  warranto  are 
of  two  kinds:  those  filed  ex  officio  by  the  Attorney-Ofucral 
(or  Solicitor-General)  on  behalf  of  the  Crown;  and  those 
exhibited  by  the  Master  of  the  Crown  Office  at  the  instance 
of  private  individuals,  who  must  enter  into  the  recognizance 
required  by  4  &  5  Will.  &  M.,  c.  18.  They  may,  however, 
conveniently  be  divided  into  three  classes :  First,  those  died 
by  the  Attorney-General  ex  officio,  without  leave  of  the  court, 
and  without  relators;  Second,  those  filed  with  the  leave  of 
the  Court  by  the  Master  of  the  Crown  Office,  by  virtue  of  his 
common  law  power,  as  His  Majesty's  attorney  and  coroner; 
and,  Third,  those  filed  by  the  Master  of  the  Crown  Office  on 
the  relation  of  some  person,  and  by  leave  of  the  Court,  under 
the  statute  of  9  Anne,  c.  20. 

In  the  United  States,  there  are  also  two  kinds  of  quo  w:ar- 
ranto  proceedings:  those  instituted  on  behalf  of  the  State 
ex  officio  by  the  Attorney-General  or  other  public  officer; 
aad  those  brought  at  the  instance  of  private  individuals,  with 
leave  of  the  Court.  But  in  the  American  statutes  no  distinc- 
tion is  made,  as  in  the  Statute  of  Anne,  between  corporate 
and  other  offices,  so  that  private  persons  are  authorized  to 
maintain  quo  warranto  whenever  they  are  interested,  irre- 
spective of  the  nature  of  the  office.  Again,  as  there  is  no  offi- 
cer in  the  United  States  corresponding  to  the  Master  of  the 
Crown  Office  in  England,  the  fimctions  of  such  officer  are 
generally  exercised  by  the  Attorney-General,  or  the  District 
or  County  Attorney;  and  hence  whenever  quo  warranto  is 
not  issued  in  the  name  of  the  relator  or  directly  on  his  rela- 
tion by  the  Court,  it  is  exhibited  by  some  one  of  such  officers. 


t. 


Council  of  South  Norwalk  (1873), 
40  Conn.  359;  Darrow  vs  People 
(1885),  8  Col.  417,  8  P.  661; 
Com.    vs    Garrigues     (1857),    28 


Pa.  St.  9.  70  Am.  Dec.  103;  Bat- 
man vs  Megowan  (1859),  1  Met 
(Ky.)  533. 
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§  461.  Quo  warranto  on  behalf  of  the  State— Discre- 
tion  of  prosecuting  officer8.-In  legal  contemplation,  pub- 
lic offices  are  instituted  for  the  benefit  of  the  State,  and  pr(^ 
ceed  immediately  or  mediately  from  the  sovereign  power. 
Though  their  usurpation  frequently  involves  little  else  than 
private  rights,  it  is  in  the  eye  of  the  law,  as  already  intimated 
a  public  offense,*"  an  encroachment  upon  the  prerogatives  ol 
the  Crown  or  the  people,  according  to  the  form  of  govern- 
ment.    Hence,  as  a  general  rule,  whatever  may  be  their 
character,  high  or  low,  the  sovereign  or  the  State  has  a  para- 
mount right,  and  is  primarily  the  proper  party,  to  institute 
proceedings  to  prevent  their  being  usurped,  intruded  into, 
or  unlawfully  held."     The  prosecution  ci  such  proceedings 
in  England  is,  as  we  have  seen,  entrusted  to  the  Attorney- 
General  who,  as  the  attorney  and  legal  guardian  of  the  Crowxt, 
is  clothed  with  discretionary  power  to  exhibit  on  behalf  of  the 
Sovereign,  a  quo  warranto  information  ex  officio,  and  without 
leave  of  the  Court,  whenever  in  his  opinion,  public  interests 
demand  that  the  official  title  of  any  incumbent  should  be  in- 
quired into.** 

In  the  United  States,  while  the  right  ox'  the  Attorney-Gen- 


4»Darley  vs  The  Queen   (1845), 
12  CI.  &  Finn.  520. 

4«People        V9        Atty  .-General 
(1856),  22  Barb.   (N.  Y.)   114. 

4  7R.  v8  Marsden  (1766),  3 
Burr.  1812;  Stete  vs  Gleason 
(1860),  12  Fla.  190;  Atty.-G«neral 
V8  Sullivan  (1805),  163  Maas  446, 
40  N.  E.  843,  28  t.R.A.  462;  Peo 
plevsHolden  (1865),  28  Cal.  123; 
SUte  V8  Thompson  (1878),  34 
Ohio  St.  365;  Wheeler  v»  Common 
wealth  (1805),  98  Ky.  59,  32  8. 
W.  260;  Harrison  vb  Greaves 
(1882),  69  Miss.  463;  Wallace  ts 


Anderson  (1820),  6  Wheat.  (U.  S. 
201;  Com.  vs  Walter  (1876),  83 
Pa.  St.  106.  24  Am.  Rep.  154; 
SUte  vs  Berkley  (1897),  140  Mo. 
184,  41  S.  W.  732;  Mills  vs  State 
(1891),  2  Wash.  ■"«»;  s.  c.  sub. 
nom.  SUte  vs  Mills,  27  P.  580; 
People  vs  Hatch  (1886),  60  Mich. 
229.  26  N.  W.  860. 

4IR.  vs  Philippa  (1764),  3  Burr. 
1664;  R.  'B  Marsden  (1766).  3 
Burr.  1812;  R.  vs  Trelawney 
(1766),  3  Burr.  'dl«;  R-  ▼»  Phi- 
lips (1767),  4  Burr.  2080.  See 
also  other  cases  cited  before. 
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eral  to  proceed  on  behalf  of  the  State  is  generally  conceded,*-* 
yet  his  power  is  usually  controlled  by  legislation,  and  is  not, 
as  a  rule,  so  exclusive  as  in  England.  For  instance,  in  most 
States  his  authority  is,  in  some  measure,  shared  by  local  offi- 
cers, such  as  district,  county  or  prosecuting  attorneys,  who, 
within  limits  prescribed  by  law,  are  also  empowered  to  file 
quo  warranto  informations  ex  officio,  on  behalf  of  the  State, 
with  or  without  leave  of  the  courts,  according  to  the  power 
vested  in  them.*" 

Again,  in  many  jurisdictions  the  discretion  of  the  Ameri- 
can Attorney-General  or  other  prosecuting  officer  is  not  as 
absolute  as  is  that  of  the  English  Attorney-General,  but  is 
subject  to  the  control  of  the  Courts  or  of  some  other  superior 
authority."  It  also  sometimes  happens  that,  upon  the  re- 
fusal of  the  representative  of  the  State  to  originate  proceed- 
ings, the  Courts  will  allow  a  private  individual  to  proceed  in 
his  stead."    But,  as  a  rule,  whenever  discretion  is  given  to 


<9State  V8  Gleamn  (1869),  12 
Fla.  190;  People  vs  Fairchild 
(1876),  8  Hun  (N.  Y.)  334,  67  N. 
Y  334;  Com.  vs  Allen  (1880),  128 
Mag..  308;  State  vs  Sharp  (1880), 
27  iiinn.  38;  State  vs  Deliesseline 
(1821),  1  McCord  L.  (S.  C.)  61; 
Miller  vs  Seymour  (1902),  67  N. 
J.  L.  482,  51  A.  719;  Com.  vs  Wal- 
ter (1876),  83  Pa.  St.  105,  24  Am. 
Rep.  154;  State  vs  Vail  (1873), 
53  Mo.  07;  State  vs  Brown  (1857), 
6  R.  I.  1 ;  Caldwell's  Admr.  vs  Bell 
(1845),  6  Ark.  227;  State  vs  An- 
derson (1887),  45  Ohio  St.  196;  12 
N.  E.  656. 

'"State  V8  McMillan  ( 1891 ) ,  108 
Mo.  153,  18  S.  W.  784;  State  vs 
Rose  (1884),  84  Mo.  198;  People 
vs  Regenta  (1897),  24  Col.  175,  49 
P.  286;  Mills  vs  State  (1891),  2 
Wash.  666;  s.  c.  sub.  nom.  State  vs 


Mills,  27  P.  560;  State  vs  Mat- 
thews (1898),  44  \V.  Va.  372,  29 
S.  E.  994;  People  vs  North  Chicago 
Ry.  Co.  (1878),  88  III.  537;  Ter- 
ritory vs  vs  Armstrong  (1889),  6 
Dak.  226,  50  N.  W.  832;  State  vs 
Douglas  County  Road  Co.  (1881), 
10  Ore.  198. 

siGiles  V8  Hardie  (1840),  23  N. 
C.  42;  Scott  vs  Clark  (1855),  1 
Iowa,  70;  Bank  of  Mount  Pleasant 
(1831),  5  Ohio  260;  Thompson  vs 
Watson  (1891),  48  Ohio  St.  552, 
31  N.  E.  742;  Lamoreaux  vs  Ellis 
(1891),  89  Mich.  146,  60  N.  W. 
812. 

ssState  vs  Dahl  (1897),  69 
Minn.  108,  71  N.  W.  910;  People 
vs  Regenta  (1897),  24  Col.  176,  49 
P.  286.  Doctrine  of  State  v» 
Dahl  limited  in  State  vs  Olson 
(Minn.  1900),  119  N.  W.  799. 
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the  Attorney-Qeneral  or  other  proper  officer,  to  institute  quo 
warranto  or  not,  and  he  bona  fide  exercises  such  discretion, 
the  Courts  will  not  interfere.^ 

§  462.  When  State  has  exclusive  right  of  prosecuting 
quo  warranto. —  There  is  <me  instance  where  the  State  alone 
is  emp  wered  to  exhibit  quo  warranto.  It  is  where  the  pur- 
pose '  the  proceeding  is  to  impugn  the  legal  existence  of  a 
corpr  »tion  as  a  body.  Corporations  can  only  exist  by  the 
•irtfe»  y  of  the  Crown  or  the  State,  of  which  they  wield  a 
pp-tioi  of  the  sovereignty  through  the  exercise  of  their  fran- 
chises, md  it  is,  therefore,  the  peculiar  and  exclusive  prov- 
ince of  •  sovereign  power  to  inquire  into  the  usurpation  or 
misuse,  f  corporate  franchises,  and  thereby  protect  its  own 
^overeigr  v.'*  Accordingly,  an  officer  of  a  de  facto  munici- 
pality cannot  be  ousted  at  the  instance  of  a  private  relator, 
on  the  ground  that  such  corporation  has  no  legal  existence, 
because  to  allow  an  inquiry  into  the  corporate  existence,  vm- 
der  such  circumstances,  would  be  to  permit  a  private  citizen 
to  do  indirectly  what  he  has  no  right  to  do  directly."'  But  it 
has  been  held  not  to  be  a  valid  objection  to  the  granting  of 
quo  warranto,  at  the  instance  of  a  private  relator  against  a 
member  of  a  municipal  corporation,  that  the  grounds  afFect- 


SiPeople  va  Fairchild  (1876),  8 
Hun  (N.  Y.)  334,  87  N.  Y.  334; 
People  V8  Atty.-General  (1866),  22 
Barb.  (N.  Y.)  114;  State  ts 
Schnierle  (1862),  5  Rich.  (S.  C.) 
209. 

5*R.  V8  Corporation  of  Carmar- 
then (1750),  2  Burr.  860;  R.  ts 
Ogden  (1829),  10  B.  &  C.  230;  R. 
V8  Taylor  (1840),  11  A.  &  E. 
049;  R.  TS  Staples  (1867).  9  B. 
A  S.  928,  note  (a);  Askew  ts 
Manning  (1876),  38  U.  C.  Q.  a 
345;  Chicago  ts  People  (1876),  80 


HI.  406;  State  ts  Tracy  (1802).  48 
Minn.  407,  51  N.  W.  613;  Robin- 
son vs  Jones  (1873),  14  Fla.  256; 
Gibbs  ts  Somers  Point  (1887),  40 
N.  J.  L.  616.  See  also  ante,  sec.  64. 
stSteelman  rs  Vickers  (1880). 
61  N.  J.  L.  180.  17  A.  163,  14  Am. 
St.  R.  675;  Richman  ts  Adams 
(1896),  50  N.  J.  L.  289.  36  A. 
699;  R.  vs  Taylor  (1840),  11  A.  k 
E.  940.  See  further  as  to  collater- 
al attacks  on  de  facto  corpora- 
tions, sec.  M. 
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ing  his  indiyidutl  tide  may  be  equally  invoked  against  the 
title  of  every  member  of  the  corporation,  so  that  it  may  have 
the  effect  of  diaaolving  the  same.'' 

It  may  also  be  mentioned,  that  there  are  many  instances 
where  the  right  of  the  State  to  institute  quo  warranto,  though 
not  absolutely  exclusive  as  in  the  case  of  corporations,  yet 
18  not  the  less  so  accidentally.  This  occurs  where  the  usurpa- 
tion or  unlawful  holding  of  an  office  does  not  affect  private 
rights,  but  merely  constitutes  an  invasion  of  the  prerogatives 
of  the  sovereign  power  or  the  rights  of  the  people  at  large." 

§  463.  Quo  warranto  at  the  instance  of  private  indi- 
viduals.—At  common  law,  a  quo  warranto  information  could 
not  be  filed  at  the  instance  of  a  private  individual,  without 
the  intervention  of  the  Attorney-General  or  other  proper 
officer,  but,  as  already  explained,  under  the  statute  of  Anne," 
and  various  American  statutes  of  still  wider  scope,  a  private 
person  may  apply  to  the  Court  for  leave  to  institute  quo 
warranto  proceedings  upon  his  own  relation.'*  But,  under 
these  statutes,  the  remedy  may  only  be  invoked  by  a  person 
who  has  some  special  interest  in  opposing  the  usurpation 
complained  of,  distinct  from  that  of  the  rest  of  the  pul>lic.  If 
his  interest  is  only  co-extensive  with  that  of  the  citizens  at 
large,  his  application  will  be  denied,  and  the  State  alone,  as 
we  have  seen,  will  be  entitled  to  institute  the  proceeding.'" 


ijili^l 
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««R.  v«  White  (1836),  5  A.  4  E. 
613;  R.  V8  Parry  (1837).  6  A.  4  B. 
810;  Mitchell  ts  ToUn  (1868),  33 
N.  J.  L.  195. 

» 'Caldwell  Adm'r  vs  Bell 
(184S),  6  Ark.  227;  Bamuin  vi 
Oilman  (1881),  27  Minn.  466,  38 
Am.  Rep.  304 ;  Harrison  vs  Greaves 
(1882),  59  Miss.  453. 

5  8fl  Annp.  0.  25  or  c.  20  (RuflT.). 

«9AUy.-CiJoneral      vs      Sullivan 


(1895),  163  Mass.  446,  40  N.  E. 
843,  28  L.R.A.  452;  Goddard  vs 
Smithett  (1854),  3  Gray  (Mass.) 
116;  State  vs  Ashely  (1839),  1 
Ark.  279;  State  vs  Gleason  (1869), 
12  Fla.  190;  Miller  vs  Utter 
(1833),  14  N.  J.  L.  84;  State  vs 
Stewart  (1881),  6  Houst.  (Del.) 
339;  Com.  vs  Swank  (1875),  70 
Pa.  St.  154. 
«0R.  vs  Hodge,  2  B.  4  Aid.  344, 
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So  influenced  indeed  are  the  courts  by  this  cardinal  prin- 
ciple,  that  it  will  be  constantly  found  to  underlie  their  inter- 
pretation of  statutes  conferring,  in  general  terms,  power  on 
private  individuals  to  institute  quo  warranto  proceedings. 
Thus,  a  statutory  provision  declaring  that  informations  in 
the  nature  of  quo  warranto  may  be  exhibited  at  the  relation 
of  any  person  desiring  to  present  the  same,  has  been  held  to 
mean  any  person  having  an  interest  in  the  subject-matter 
of  the  proceedings."  So  where  a  statute  provides  for  the 
filing  of  an  information  by  any  person  "whenever  he  claims 
an  interest  in  the  office,"  this  is  interpreted  to  mean  an  in- 
terest different  from  and  greater  than  that  possessed  by  all 
citizens  in  common.'*  The  like  construction  has  been  placed 
on  statutory  words  empowering  a  private  party  to  undertake 
quo  warranto  proceedings  cm  his  own  relation,  in  the  name  of 
the  State,  upon  the  refusal  or  neglect  of  the  prosecuting  offi- 
cer to  do  so."  But,  in  England,  in  cases  not  falling  within 
the  statute  of  Anne,  the  relator  need  not  prove  special  inter- 
est, as  his  relation  is  only  pro  forma,  and  the  proceedings 
mi^t  be  carried  on  without  his  name  being  used.'* 


n;  R.  TS  Kenp  (1789),  1  East.  4«, 
n;  R.  TS  Saunders  (1802).  3  East, 
119;  Barnum  ts  GilnutD  ( 1881 ) ,  27 
Minn.  466,  38  Am.  R.  304 ;  Demar- 
est  vs  Wickham  (1875),  63  N.  Y. 
320;  State  vs  Taylor  (1803),  80 
Ohio  St.  120,  38  N.  E.  24;  Scott 
vs  State  (1898),  ISl  Ind.  5fi6,  52 
N.  E.  163;  Com.  vs  Burrell 
(1847),  7  Pa.  Bt.  34;  Com.  vs 
Cluely  (1867),  56  Pa.  St.  270,  94 
Am.  Dep.  75;  State  vs  Matthews 
(I808».  44  Va.  372;  29  S.  E.  904; 
Mines  vs  Vann  (1896),  !18  N.  C. 
3,  23  S.  £.  932;  but  see  Stote  yt 


Dahl  (1807),  69  Minn.  108,  71  N. 
W.  010. 

"State  TS  Boal  (1870),  46  Mo. 
528;  Com.  vs  Cluely  (1867),  5« 
Pa.  St.  270,  94  Am.  Dec.  75;  State 
vs  Mason  (1882).  77  Mo.  180. 

cMills  TS  Stete(18Bl),  2  Wash. 
566,  s.  e.  sub.  nom.  State  vs  Mills, 

27  P.  aeo. 

•  sPeopIe  vs  Grand  R.  B.  Co. 
(1889),  13  Col.  11,  21  P.  898.  16 
Am.  St.  R.  182. 

"See  R.  vs  Parham  (1849),  13 
Q.  B.  858;  Arch.  Crown  Office,  Pr. 
p.  127. 
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rJin^:  ^""^^  **"**"  **■■  ■"«<='•«*  «tere.t  to 

m^t«nquow.rr«to.-It   is   i„,pos«ible  to  lay  down 
rule«  of  universal  application,  in  regard  to  the  interest  re- 
quired on  the  part  of  a  private  individual  to  enable  wl  to 
maintain  quo  warranto  proceedings  on  his  own  relation.    Ev- 
or,  case  must  depend  upon  its  own  set  of  circumstances 
Mor^ver,  the  authorities  are  not  harmonious  on  this  subjec 
hough  m  many  instances  this  lack  of  harmony  is  more  at 
ributable  to  the  difference  in  the  te^s  of  the'various  stat- 

the  Cour'"""''  '''  ''''"''"'  ^'"""''^  '^  °P'"'°°  «»«*>« 

It  is  generally  conceded  that  a  citizen  and  a  taxpayer  (not 

a  mere  stranger)  of  a  municipality  has  such  an  interest  in 

he  due  administration  of  public  affairs,  as  will  entitle  him 
to  institute  proceedings  to  oust  an  incumbent  unlawfully  as- 
suming to  exercise  the  functions  of  one  of  the  public  offices 
of  the  municipality.-  B„t  a  number  of  cases  hold  that  the 
mere  status  of  citizen  and  taxpayer  is  insufficient,  and  that 
a  party  cannot  be  relator  unless  he  can  show  that  by  the  usur- 

fvT.    V«'""^  "  "*"*'^  '°  ^'«  P"-*^  "gf'^^  special- 
ly, that  ,s,  differently  from  the  other  citizens  and  taxpayers  «« 


«»R.  vs  Kemp   (1789),  1  East, 
4«  n;  R.  TB  OaviM  (1828),  1  M.  k 
R.  538;  R.  T«  Hodge,  2  B.  4  Aid. 
344,  n:   R.  vb  Parry  (1837).  6  A. 
4  E.   810;    R.  VB  Quayie    (1»m)), 
11    A.    4    E.    508;     R.    „    Briggg 
'1864».  U  L.  T.  (N.  8.)  372;  In 
"•  MeWierioii  4  Beeman   (1*59). 
17  U.  C.  Q.  B.  99;  R.  vB  S'     Jean 
(IW).   16   U.   C.   Q.   B.   77;    Sig- 
oum  vs  Viau   (1899).  16  Que.  R. 
(S.  C.)    143:  Cliurchill  vg  Walker 
n8!S),68Ga.  681;  State  vg  Hall 
<1»8),   111    N.  c.   369.   16  S.   E. 
420;  SUte  v»  Hammer  (1880),  42 
N.  J.  L.  436;   State  vg  Gastinel 


(1868).  20  U.  Ann.  114;  Com.  vb 
Jones  (1849),  12  Pa.  St.  366;  Com. 
vs  Messer  (1863),  44  Pa.  St.  341; 
Lamoreaux  vb  EIHb  (1891).  89 
Mich.  140.  60  N.  W.  812,  Htate  vs 
Vail  (1873),  .M  Mo.  97;  State  vs 
Lei«rher  (1903).  117  Wig.  475,  94 
Jf.  V»-.  299:  State  vs  Martin 
(1W8I.  48  Conn.  479;  Darrow  vs 
P<^ple  (1885),  8  Col.  417.  8  P 
861. 

••Voisin  vs  Leche  (1871),  23  La. 
Ann.  25;  Deraarest  vg  Wickham 
(1875).  63  N.  Y.  320:  State  vs 
.Matthews  (1898),  44  W.  Va.  372 
29  S.   E.  994:   Miller  vs  Palmero' 


I 
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A  school  supporter  it  a  good  relator  in  an  information  to 
try  the  title  of  a  person  to  the  office  of  school  trustee."^  So 
are  school  directors  entitled  to  maintain  quo  warranto  to 
oust  and  exclude  from  their  board,  a  person  claiming  to  be  a 
merabpr  thereof  through  an  invalid  election.^* 

Again,  the  claimant  of  an  office  by  election  or  appointment 
has  sufficient  interest  therein  to  institute  quo  warranto  pro- 
ceedings against  the  unlawful  incumbent."*  But  when  his 
sole  interest  in  the  office  is  that  of  claimant,  he  must  be  able 
to  show  a  valid  title  in  himself,"  and  therefore  where  his 
title  is  equally  defective  with  that  of  the  incumbent,  he  is  not 
a  good  relator.^*  On  the  same  principle,  a  defeated  can- 
didate not  entitled  to  the  office  in  any  event,  and  hence  having 
no  legal  claim  whatever  thereto,  cannot  originate  quo  war- 
ranto proceedings  to  try  his  opponent's  title,"  unless  he  shows 


( 1873),  12  Kan.  14;  Stote  vi  Stein 
(1882).  13  Neb.  829,  14  N.  W.  481. 
•iR.  vt  N»gle  (1894),  24  Ont. 
R.  S07;  Alice w  vs  Manning  (1876), 
38  U.  C.  Q.  B.  345;  Chaplin  v« 
Woodttoeic  School  Board  (1889), 
18  O.  R.  728. 

•  •Com.  vs  Fletcher   (1897),  180 
Pa.  St.  4S6,  3«  A.  917. 

••SUte  vs  Morgan  (1902),  79 
Miai.  6S9,  31  So.  338;  State  vs 
Owent  (1885),  63  Tex.  261;  Mana- 
han  T«  Watta  (1900),  64  N.  J.  L. 
465,  45  A.  813;  People  vi  Ryder 
(1855),  12  N.  Y.  433,  16  Barb.  (N. 
Y.)  370;  Guilotte  vs  Poincy 
(1880),  41  La.  Ann.  333,  6  So.  507, 
5  L.R.A.  403;  Com.  vs  Bunn 
(1874),  10  Phila.  (Pa.)  162,  31 
Leg.  Int;  (Pa.)  340;  Parker  vs 
Smith  (1859),  3  Minn.  240.  74 
Am.  Dec.  749;  State  vs  Taylor 
(1893),  50  Ohio  St.  120,  38  N.  E. 
24;    Yonkey  vs  SUte    (1866).  27 


Ind.    236;    Magee    vs    Calaveras 
County  (1858),  10  Cal.  376. 

'•Com  vs  MeCarter  (1881),  98 
Pa.  St  607;  Com.  vs  Cluely 
(1867),  56  Pa.  St.  270,  94  Am. 
Dec.  75;  Crovatt  vs  Mason  (1897), 
101  Ga.  246,  28  S.  E.  801;  SUt* 
vs  Moores  (1899),  58  Neb.  285,  78 
N.  W.  629;  Stete  vs  Wheatley 
(1903),  160  Ind.  183,  66  N.  E.  684; 
State  vs  Hammer  (1880),  42  N. 
J.  L.  435. 

'»R.  vs  Bond  (1788),  2  Term 
(D.  ft  E.)  767;  R.  vs  Cudlipp 
(1796),  6  Term  (D.  t  E.)  603; 
R.  vs  Cowell  (1826),  6  D.  &  R. 
336;  SUte  vs  Stuht  (1897),  82 
Neb.  209,  71  N.  W.  941;  Collins 
vs  Huff  (1879),  63  Ga.  207. 

T'Miller  vs  English  (1848),  21 
N.  J.  L.  317;  SUte  vs  Bieler 
(1882),  87  Ind.  320;  Reynolds  ▼■ 
SUte  (1878),  61  Ind.  392;  Harri- 
son VI  Greaves    (1882),  60 
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that  be  is  a  cititen  and  taxoaver  .n.l  n,         _  . 

iinj.«ij  u-         1.  "»*F«j^er,  and  the  court  sees  fit  to 

uphold  his  application  on  that  ground." 

a.  .on  rf  Uu,  Wb„..l  or  judg.  ,„  wMeh  ,h,  .ppuXn '^ 

^.0..  I,.™,  „„  ,k,  ,^  k„j,  j.  .„,    ^^,^j  w     '»;  ■• 

^.ur.  or  jud,.  ..  .„,  „  Hbe,,,  u.  .rbi.rarily  „£„„  .t 

«».,  but  m„„  e«ra»  .  .„„„d  di„„,i„.  i„  ^^,^  ,.^ 
pnnapW  o£  ......    ..I.  ^„,d  ^  .„,  ^i,,„„,_„      ^^^ 

M«..Md,  "U...  U,.  i„f„r„..,io.  .ho„M  go  „,  eour  J„d  i. 


«3;  Andrew!  Ti  State  (1892),  60 
MiM.  740,  13  So.  863;  SUte  vt 
Matthewe  (1808),  44  W.  V«.  372 
»  8.  E.  004. 

»«Cro?«tt  n  Blaeon  (1897),  101 
Q«.  246,  28  8.  E.  801;  Londoner 
V.  People  (1801),  IS  Col.  387.  26 
P.  136;  People  ▼■  Londoner  (1880). 
13  Col.  303,   22  P.  764,  6  L.R.A. 

^«R.vi  Parry  (1837),  6  A.  4  E. 
SIO;  R.  Ts  TreToien   (1810),  2  B. 
*  Aid.  470;  R.  TS  Sargent  (17fi3), 
6   Term.    (D.   A   E.)    466;    R.   y. 
Cousins  (1873),  L.  R.  8  Q.  B.  216- 
R.  y  Ryan  (1860),  6  U.  C.  Q.  b'. 
206;   Onay  vs  Fortin    (1003),  24 
Q««.  R.    (S.  C.)   210;   Ounton  v. 
Ingle    (1834),   11   Fed.  Cai.    (No 
5870)    p.   116,  4  Cranch    (C.  C.) 
438;  Roche  ts  Bruggemann  (1800), 
53  N.  J.  L,  122,  20  A.  730;  People 
n  Kaaliag    (1878).  4  Col.   120 j 


SUte  T»  McLean  County   (1902) 
11    N.   Dak.   336,   92  X.   W.  3<»j' 
SUte  v»  Stewart   (1862),  32  Mo. 
379;  People  va  Richardson  (1826) 

4  Cow.  (N.Y.)  97.  note  (a);  State 
vs  Dowlan    (1886),  33  Minn.  636, 
24  N.  W.  188;  McPhail  vs  People 
(1806),  160  111.  77.  43  N.  E.  382 
52  Am.  St.  R.  306;  Com.  vs  Mc- 
Carter    (1881),   08   Pa.    St.   607; 
Atty.-Qeneral  vs  Erie  etc  Ry.  Co! 
(1884),  66  Mich.  15,  20  N.  W.  096- 
Mills   vs   State    (1891).   2   Wash! 
Mfl,  8.  c.  sub.  num.  State  vs  Mills. 
27  P.  660;  State  vs  Brown  (1857), 
8  R.  L  1;  SUte  vs  Elliott  (1896) 
13  Utah.  200.  44  P.  248;  State  v» 
Stein   (1882).  13  Neb.  620.  14  N. 
W.  481;   State  vs   Smith    (!876)i 
48    Vt.    266:    State    vs    Schnierle 
(1862),  6   Rich.  L.    (S.   C.)    209; 
People  vs  SweeUng  (1807),  2  John'. 
(N.  Y.)  IM. 
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would  be  8  breach  of  trust  in  the  Court,  to  grant  it  as  of 
course."  ^' 

But,  once  the  Court  has  passed  upon  an  application  for 
quo  warranto  and  granted  leave  to  file  the  same,  it  is  held 
by  some  authorities  that  the  Court  has  exhausted  its  discre- 
tionary powers,  and  the  issues  of  fact  and  law  involved  in  the 
proceeding  must  be  determined  in  accordance  with  the  strict 
rules  of  law  as  in  ordinary  cases.^'  Other  authorities,  how- 
ever, hold  that  when  leave  is  grante. .  improvidently,  the  judge 
or  Court  may,  upon  the  hearing,  refuse  the  relief  sought,  upon 
the  same  groimd  and  for  the  same  reason,  that  the  applica- 
tion could  have  been  denied  in  the  first  instance.'^  But, 
in  connection  with  this  subject,  it  may  not  be  amiss  to 
repeat  here  the  remark  of  Lord  Tindal,  C.  J.,'^*  viz: — 
That  the  cases  in  which  there  has  been  a  refusal  to  allow  an 
information  to  be  filed  are  not  necessarily  authorities  against 
the  validity  of  an  information  when  filed,  because  in  the  cases 
of  refusal  the  courts  may  have  proceeded  on  the  ground  that 
the  circumstances  were  not  such  as  to  call  for  their  interfer- 
ence; while,  on  the  other  hand,  those  in  which  information 
have  been  granted,  are  authorities  in  favor  of  their  validity. 


§  466.  Circumstances  affecting  the  discretion  of  the 
Court. — In  the  exercise  of  its  discretion,  the  Court  is  guided 
by  the  particular  circumstances  of  each  case,  viewed  and 


T»R.  VB  Wardroper  (1766),  4 
Burr.  1063. 

7«SUte  TS  Shank  (1892),  36  W. 
Va.  223,  14  S.  E.  1001;  State  ti 
Brown  (1867),  6  R.  I.  1;  People 
▼s  Golden  Rule  (1885),  114  111. 
34;  People  vi  Regents  (1807),  24 
Col.  176,  40  P.  286;  State  vs  El- 
liott (1806),  13  Utah,  200,  44  P. 
248. 


"State  va  Hoff  (1806),  88  Tex. 
207,  31  S.  W.  200;  Com.  va  Cluelv 
(1867),  86  Pa.  St.  270,  04  Ai^. 
Dec.  76;  People  vs  Hamilton 
(1880),  24  III.  App.  600. 

'•Darley  vs  The  Queen  (1846), 
12  a.  &  Finn.  620. 
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ciples.  The  matter  to  be  investigated  bj  the  Court  mav 
-er  a  wide  range  of  subjects;  such  as/the  p^;:^  :^ 
the   remedy  under  the  circumstances,-the  grounds  upon 

f^ct  affecting  the  mcumbent's  title,_the  possible  effect  of 
granting  the  same,  upon  the  interests  of  the  public  and  third 
^rsons       he  character  of  the  office  and  its  Lui^.-th;  I 
tsr^st,  motive  and  conduct  of  the  relator.-and  the  like.     A 
brief  reference  will  be  made  to  these  various  points 

no  o2.       ^rf '"*  ''^"'  '^'  ™^«  "  '^''  -here  there  is 

aL"     L  "^     """  "  "'""^'^  ^«°*«<^"  »>"*  where  the 

aggrieved  party  „.ay  obtain  complete  and  adequate  relief 

r72  ..  ^'  '"""^^  "  «'°^''""y  «"«wed  where  the 
r^ht  or  the  fact  on  which  the  right  depends,  is  disputed- 
or  where  the  right  turns  on  a  point  of  new  or  doubtful  law  « 
But  where  the  application  is  manifestly  groundless,  friv<^ 
bus  vexatious,  or  based  on  merely  technical  grounds  it  will 

whet^f      .^  ."'^"  *'^  ^'^''°«  -"^^^  -C 
where  the  application  is  made  by  a  person  who  would  be  liable 


"R.  y»  D«wM  (17W),  4  Burr. 
2022;  R.  v»  SUcey  (1786),  1  Term. 
(D.  ft  E.)  1;  suto  va  Mead 
(1883),  56  Vt.  363;  Mitchell  y. 
Tolan  (1888).  83  N.  J.  L.  196; 
Cain  vs  Brown  (1807),  111  Mich. 
667,  70  N.  T/.  837. 

"Bacon  Abr.  Information. 
(D);  State  V8  Burnett  (1841),  2 
Ala.  140. 

•«R.  V.  Cann  (1787),  Andr.  14; 
State  vs  Wilaon  (1883),  30  Kan. 
«61;  People  va  Whitcomb  (1870), 
«  ni.  172;  State  va  Moriarty 
(1800),  82  Minn.  68,  84  N.  W.  406; 
Lord  V8  Every  (1878),  38  Mich! 
He  Facto — -fi. 


406;  Hunter  vi  Chandler  (1870) 
46  Mo.  452. 

"R.  va  Carter  (1774),  Cowp. 
68;  R.  vs  Latham  (1764),  3  Burr. 
I486;  State  v«  Burnett  (1841),  2 

»«R.  va  (3odwin  (1780),  1  Doug. 
397;  Miller  va  Utter  (1833),  14  N 
J.  L.  84. 

"R.  va  Lewli  (1769),  2  Burr. 
780;  R.  V8  Carpenter  (1736),  2 
Stra.  1030;  State  va  McGreary 
(1897),  60  Vt.  461,  38  A.  165.  44 
L.R.A.  446;  State  va  Fbher  (1856). 
28  Vt.  714. 


,       ! 
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to  immediate  dismissal  from  the  office  in  which  he  seeks  to 
be  reinstated ; "  or  where  it  is  sought  to  test  the  title  of  a  per- 
son whose  official  term  has  expired,"  or  will  expire  before  the 
termination  of  the  proceedings.'^ 

But  where  the  object  of  quo  warranto  is  not  solely  to  oust 
the  incumbent  from  office,  but  also  to  punish  him  for  usurpa- 
tion, or  where  the  rights  and  interests  of  the  relator  or  third 
persons  are  incidentally  involved,  the  court  may  pronounce 
a  judgment  of  ouster,  although  the  official  term  has  expired.** 


I 


§  467.  Same  subject.— Again,  leave  will  not  generally  be 
granted  on  the  mere  ground  of  irregularities  in  an  election, 
unless  it  is  affirmatively  shown  that  the  result  of  the  election 
was  affected  by  such  irregularities.  "The  rule  always  acted 
upon,"  says  Blackburn,  J.,  "is,  that  if  the  right  person  has 
been  elected,  and  it  is  not  shown  that  any  one  else  has  been 
kept  out,  nor  the  result  of  the  election  in  any  way  affected, 
the  Court  will  not  allow  the  writ  to  issue."  '* 

The  Court  will  go  still  further  and  deny  leave  where  the 
incumbent's  title  is  clearly  defective,  if  there  are  other  con- 
siderations outweighing  the  injury  complained  of,  such  as 


••Ex  p.  Richard!  (1878),  S  Q. 
B.  D.  368. 

•«In  re  Harris  (1837),  6  A.  ft 
E.  475;  State  vs  Jacobs  (1848), 
17  Ohio,  143;  Morris  vs  Under- 
wood (1856),  ID  Oa.  559. 

•TR.  TS  Hodson  (1842),  4  Q.  B. 
648;  People  vs  Sweeting  (1807), 
2  John  (N.  Y.)  184;  Com.  vs  Reig- 
art  (1826),  14  S.  ft  R.  (Pa.)  216; 
State  TS  Ward  (1867),  17  Ohio  St. 
543;  Com.  ts  Atheam  (1807),  3 
Mas*.  286.  See  also  R.  vs  Callo- 
way (1886),  3  Man.  297. 

•iR.  TS  Blizzard  (1866),  L.  R. 
2  Q.  B.  55;  R.  vs  Williams  (1757), 


I  Burr.  402;  People  vs  Hartwell 
(1864),  12  Mich.  508,  86  Am.  Dec. 
70;  Com.  vs  Smith  (1863),  45  Pa. 
St.  59;  People  vs  Rodgers  (1807), 
118  Cal.  393,  46  P.  740;  People  vs 
Loomis  (1832),  8  Wend.  (N.  Y.) 
396,  24  Am.  Dec.  33;  Dean  vs  Mil- 
lar (1898),  56  Neb.  301,  76  N.  W. 
555;  SUte  vs  Pierce  (1874),  35 
Wis.  93. 

•*R.  vs  Cousins  (1873),  8  L.  R. 
Q.  B.  216;  R.  vs  Ward  (1873),  8 
L.  R.  Q.  B.  210;  Roche  vs  Brugge- 
man  (1890),  53  N.  J.  L.  122,  M 
A.  730;  Ex  p.  Murphy  (1827),  7 
Cow.  (N.  Y.)  153. 
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that  of  great  inconvenience  and  detrim«n*  fn  ♦!.        ui- 
tlurd  persona."    Th«-  *u    T  *"" ""®°*  *<>  "e  public  and 
be  ^!1^  ?    '.     """^  ''"''^y>  "^  information  may 

be  diowed  even  where  it  may  have  the  effect  of  dissolvimr  a 
munacjpal  corporation-  yet  where  this  result  is  toT  Ze 
h^ded,  leave  is  usually  withheld."    Accordin^.^i 'wl 

tttZZ^-'-'''  ^"°'  ''  ^'*-^°  ^--  ^  ^^^  7o 
council,  that  the  election  at  which  they  wei^  elected  was  held 

dltTl  '^:,:'*"  ''  "P^"«^  *^«*  ^^'^  irregularirJ^ 
due  to  a  bona  fide  mistake  and  that  the  effect  of  th! 

-dings  if  suc^sfully  carried  through,  LuH  be  Ltp';: 

.hort  term  and  no  other  person  complains  of  bein;  depri  J 

ir,  ^'V**'"'*  °^  exceptional  circumstances,  consider- 
able lapse  of  time  or  long  user  of  the  office,  will'  be  a  bar 
to  an  information,  as  stale  applications  will  not  be  favored." 

-tid^of^*  »«bject  -Lastly,  the  motives,  conduct  and 
standing  of  the  relator  will  largely  influence  the  court  in  the 


••^'•I^ny  (1887),eA.&E. 
810  J  Com.  TB  McCarter  (1881),  08 
P*.  St.  e07;  SUte  vs  McNaughton 
(1884),  5«Vt.73«,  People  V.  Boyd 
(WW).  30  III.  App.  008,  SUte  V. 
Mead  (1888),  SO  Vt.  3iJ3. 

»»R.  vt  Trevenen  (1819),  2  B. 
t  Aid.  470. 

"R.  VI  Parry  (1837),  0  A.  4 
K- 810;  R.  y.  Bond  (1788),  2  Term 
(D.  *  E.)  787. 

"Peopl.  T.  Keeling  (1878),  4 
Col.  189,  Mitchell  vs  Tolan  (1868) 


33  N.  J.   L.   196;   State  vi  Hoff 
(1895),  88  Tex.  297,  31  S.  W.  290 
»«Anon.  (1729),  1  Barnard  279; 
State  V8  Fieher  (1856),  28  Vt  714. 
"R.    vs    Trelawney    (1765),    3 
Borr.      1616;      R.     v.     Stephens 
(1757),  1  Burr.  433;  R.  ts  New- 
ling   (1789),   3   Term    (D.   ft   E.) 
310;  R.  vs  Dicken  (1791),  4  Term 
(D.  ft  E.)  282;  State  ve  Westport 
(1803),  116  Mo.  682,  22  8.  W.  883, 
State  v»  Gordon   (1882),  87  Ind! 
171,    People  v«  Boyd    (1889),  30 


H 
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exercise  of  its  discretion.**  Thus,  it  has  been  laid  down  that 
quo  warranto  will  be  denied  where  it  appears  that  the  relator 
is  not  acting  in  good  faith  in  attempting  to  test  the  title 
to  the  office;*^  as  where  he  is  animated  by  a  mei-e  spirit  of 
personal  revenge.**  But  it  is  seemingly  no  objection  that  he 
is  actuated  by  party  spirit.** 

Again,  an  information  will  be  refused,  where  the  facts 
show  such  conduct  on  the  part  of  the  relator  as  precludes  him 
from  making  the  inquiry.  Thus,  it  was  held  a  good  ground 
for  refusal,  that  the  relator  had  acquired  knowledge  of  the 
defect  in  the  defendant'^  title,  by  insidiously  drawing  him 
into  a  confession.*  So  it  was  denied  where  the  applicant 
had  agreed  not  to  enforce  a  by-law  up<Bi  which  he  grounded 
his  attempt  to  impeach  the  defendant's  title.*  Likewise 
where  the  relator  was  the  legal  adviser  of  the  defendant,  and 
had  advised  him  that  he  was  duly  elected.* 

Moreover,  as  already  intimated,  no  information  will  be 
allowed  on  the  relation  of  one  who  has  been  guilty  of  laches 
in  applying  therefor.*  Nor  will  a  relator  be  permitted  to 
question  the  validity  of  any  proceedings,  in  which  he  partici- 
pated, concurred  or  acquiesced,  with  knowledge  of  their  irreg^ 


III.  App.  608,  affirmed  132  111.  60; 
People  va  Schnepp  (1899),  170  111. 
SOS,  63  N.  E.  632;  People  va  Oak- 
land County  Bank  (1844),  1  Doug. 
(Mich.)  282. 

••R.  va  Dawea  (1767),  4  Burr. 
2022;  R.  va  Parry  (1837),  6  A. 
&  E.  810;  Soucy  va  People  (1885), 
113  III.  100;  Com.  va  Jonea  (1849), 
12  Pa.  St.  365. 

•miller  va  Seymour  (1002),  67 
N.  J.  L.  482,  61  A.  710. 

*tCom.  va  McCarter  (1881),  08 
Pa.  St.  607. 


••R.  va  Benney  (1831),  IB.* 
Ad.  684. 

IR.  va  Dicken  (1701),  4  Term 
(D.  ft  E.)  282. 

*R.  va  Mortlock  (1780),  3  Term 
(D.  A  K.)  300. 

IR.  va  Wardroper  (1766),  4 
Burr.  1063;  R.  va.  Payne  (1818), 
2  Chitty,  360. 

4R.  va  Newlittg  (1789),  3  Term. 
(D.  A  E.)  310;  People  va  Schnepp 
(1809),  179  III.  306,  53  N.  E.  632; 
State  va  Gordon  (1882),  87  lad. 
171. 
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oJaritJ."     Thus,  where  an  election  i«  i,  m 

or  at  an  improper  place  and TI  °°  *  ''~"«  *^"^ 

didate,  h«  been  i^::;  :f^^^rn:  ^''!>  "  himself  a  can- 

^-0^^  that  it  is  irr^ri,  wi,  t"'/'  ".''""  ''^^'  ^' 
wards  disputing  it^du/'  ^  ^^'^'^  ^'^^^  -^t*" 

^^i^  Xl'petr  w"  ""  ^'-'^°°  °^  --P^-te  offl- 
the  ground  ^f  a^l^i:^*: tt  '"^"'  ^''"*  ^'-^^  ^ 
he  shows  that  at  the  tl^'  J  t  T'''^^  ^*'^''  »»J- 
objection.  So  a  tr;'  ffi^  ^.r^  r™-  "^  the 
councillor  the  declar-tin!  .  administered  to  a 

ie  took  no  p.„  ta  fte  oIec«^  ^  LT'"*"''  "'"""«'' 
»m»MM,f„l  codidate  .nd  .™  ^  supporting  .n 

«  .W-be.  «en,  .T^.^lXZI^'^Vt:'"';:     '"• 
relator  Keks  to  imneaoj,  .k.  .-.i   ^        ren»ed,  whm  ,he 

.  Jefect  whfch  .,1'rtppLt:-' '°°"'"  '•°  •"»"■■'  •" 

•!.«»  ..dor  wh2  ho' W  '"  '"  "™-  °'  •»  a»  title  of 

into  other  men's  riifhts  W       -n  !      '"'PO"*'""'  Prowling 
where  the  relator  f  in  low     Z     ^-  "'"^^•'°    «°  "  -" 
there  are  strong  Znl  J         '°''^"*  ">«»mstances  and 
ong  grounds  of  suspicion  that  he  is  applying,  not 


(D4E.)liR.v.P,rIcy„„8,,) 
1    B.    t    Ad.    690;    R.    y.    r„    ' 

(1876).  <,  Out.  Pr.R3037Ron. 
^ib.ult  (1878),  22  L.  C„.  J„; 
»».  R.  vs  Street  (1906),  1  w 
Uw  R  (C.n.)  202;  State  v.  Tip- 
ten  (1887).  100  I„d.  73,  0  N  E 
704;  Cole  V,  Dyer  (1859),  28  0»." 

i"-  JT'  J^PJe  V.  North  Chich 
Ry-  Co.  (1878),  88  111.  537;  Cate 
V.  Furter  (1875),  56  N.  H.  224 


70  III.  25  e  Chic.  Leg.  New,,  175. 
JR.  vs  Slythe  (1827),  6  B.  4  C 
2«>.-    »ee    also    SUte    n    Tin*™. 

n887).109I„d.73  9NEm 
^^R.   V8  Green    (1843),   2   Q.   B. 

4«  (n.)    See  .ec.  464,  a*  to  interett 
required  of  relator. 
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on  his  own  aoconnt,  but  in  collusion  with  others,  at  least 
where  the  proceeding,  if  successful,  would  be  productive  of 
grave  consequences."  So,  the  court  will  not  assist  one  who 
attempts  to  gain  admission  to  an  office  he  is  manifestly  inca- 
pable of  filling.  Thus,  the  court  refused  a  quo  warranto 
for  the  purpose  of  placing  the  applicant  in  the  position  of 
township  clerk,  where  it  appeared  by  his  application  that 
he  could  not  write." 

§  469.  Time  within  which  quo  warranto  proceedings 
must  be  instituted.— In.  1791,  the  court  of  King's  Bench 
resolved  to  limit  in  future  their  own  discretion  in  granting 
quo  warranto  applications  to  six  years;  beyond  which  time 
they  would  not  under  any  circumstances  suffer  a  party,  who 
had  been  so  long  in  possession  of  his  franchise,  to  be  dis- 
turbed."   But  now,  by  the  Municipal  Corporations  Act 
(1882),  it  is  declared  "  that  "an  application  for  an  informa- 
tion in  the  nature  of  quo  warranto  against  any  person  claim- 
ing to  hold  a  corporate  office,  shall  not  be  made  after  the  ex- 
piration of  twelve  months  from  the  time  when  he  became  dis- 
qualified after  election;"  and  that  "  every  municipal  election 
not  called  in  question  within  twelve  months  after  the  election 
shall  be  deemed  to  have  been  to  all  intents  a  good  and  valid 
election.     But  independently  of  statute,  the  practice  of  the 
court  has  generally  been  to  refuse  a  quo  warranto  application 
where  the  game  concerned  an  annual  office  on  which  the  title 
to  no  other  depended,  and  the  motion  was  made  at  such  a  time 
that  the  case  could  not  come  to  a  judgment  before  the  expira- 
tion of  a  year."    As  to  all  offices,  however,  not  affected  by 


»»R.  r»  Trevenen  (1819),  2  B. 
&  Aid.  479. 

««R.  vg  Ryan  (1850),  6  U.  C. 
Q.  B.  206. 

JSR.  V8  Dicken  (1791),  4  Term 
<D.  A  £.)  282. 


"S.  226. 

"Sec.  73. 

>«R.  v»  Hodson  (1842),  4  Q.  B. 
648.  note  (b.)  Also  SUte  ts 
Fisher  (1856),  28  Vt.  714:  Com 
vs  Athpam  (1807).  3  Mass.  285. 
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In  some  American  jurisdictions,  alw,  there  i.  l.«  i  »• 

,"•  ~"« -f- »»» o^n.  iwf  L.d  b;iv  .uiTi  r 

the  ..,„«  of  ,„„  „.^„^    ^        on  tw   rflT:  '," 

§  470.  Public  o£Bces  resDert<n<r  —u-  u 
Hes—Three  tests  of  thT  «  T    fv*^        ^'^  '^^^  warranto 


iTSUte  Ts  Beecher    (1847),   16 

?,«;.'"''  ^****  "  Buckley 
(1888),  60  Ohio  St.  273,  84  N.  K 
272. 

»«PeopIe  VI  Boyd  (1888),  30  III 

nf*;-**'  •*"»«>  to   (1880),  132 
ni.  60,  23  N.  E.  342. 

Tt."^"**''*"  "  P**P'«  "886),  160 


T  r®,'^**  "  '^°"'''»  (•««),  87 
Ind-  171.  Sm  Mte,  .ec..  466  et 
•eq. 

.."ff^P'"  "  O'^y  (1802).  196 
I".  310,  63  N.  E.  748;  SUte  v. 
P.wtuxet  (1867).  8  R.  I.  521.  „ 
■Am.  Dec.  123;  Com.  vi  Allen 
(1880).  128  Mm..  308 
«»(1845),  12C1.  *Fin.520. 
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tenure,  and  the  duties.  As  to  the  source,  it  wu  thought  at 
one  time  that  the  remedy  was  limited  to  usurpations  of  offi- 
ces directly  created  by  the  Crown,  but  in  the  above  case  ii 
was  laid  down  that  it  could  be  used  in  respect  to  all  public 
offices  whether  immediately  created  by  the  sovereign,  or  only 
mediately  so,  as  where  the  creation  is  by  Act  of  Parliament. 
As  to  the  tenure,  all  that  is  requisite  is  that  the  office  be  of  • 
public  nature,  and  not  merely  the  function  or  employment 
of  a  deputy  or  servant  held  at  the  will  and  pleasure  of  others. 
And  lastly,  the  duties  must  be  such  that  the  public  is  inter- 
ested in  their  performance.** 

Analogous  principles  have  been  adopted  in  the  United 
States." 

§  471.  Officer  must  be  in  possession  of  the  office.— 
There  must  be  a  possession  and  user  of  the  office,  in  order  to 
found  an  application  for  quo  warranto.  The  remedy  being 
based  upon  an  alleged  or  assumed  usurpation,  it  can  only  be 
maintained  after  an  assumption  of  the  office.  In  other  words, 
the  pretended  officer  must  not  only  claim  to  be  a  public  offi- 
cer, but  must  be  de  facto  in  office.  »•     Thus,  it  is  not  sufficient 


**Ste  alio  R.  ts  8t  Martin's 
(1861),  17  Q.  B.  140;  R.  n  Cor- 
poration of  Bedford  Level  (1805), 
6  East,  356;  R.  ti  Fox  (1858),  8 
E.  A  B.  030;  R.  vi  Boyles  (1720), 
Ld.  Ray.  1560;  Askew  ts  Han- 
ning  (1876),  38  U.  C.  Q.  B.  346, 
368. 

"People  vs  Hills  (1860),  1  Lans. 
(N.  Y.)  a02;  PUceIc  vs  People 
(1000),  04  111.  App.  571;  Atty.- 
General  vs  Cain  (1800),  84  Mich. 
223,  47  N.  W.  484;  Atty  .-General 
V8  Drohan  (1807),  160  Mass.  634, 
48  N.  E.  270,  61  Am.  St.  R.  301; 
State  vs  Jennings  (1808),  57  Ohio 


St.  416,  40  N.  E.  404;  63  Am.  St. 
R.  723;  Eliason  vs  Coleman 
(1882),  86  N.  C.  236;  State  vs 
Brown  (1857),  6  R.  I.  1;  SUte  vs 
Cronan  (1807),  23  Nev.  437,  40 
P.  41. 

"R.  vs  Whitwell  (1702),  6 
Term.  (D.  ft  E.)  86,  2  R.  R.  645; 
R.  vs  Slatter  (1840),  11  A.  &  E. 
506;  R.  vs  Ponsonby  (1756),  1 
Ves.  Jr.  1;  People  vs  McCullougb 
(1871),  11  Abb.  Pr.  (N.  S.)  (N.  Y.) 
120;  Haines  vs  Freeholders  of 
Camden  (1885),  47  N.  J.  L.  454; 
Roberson  vs  Bayonne  (1806),  68 
N.  J.  L.  326,  33  A.  734;  Updegraff 
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questions  that  are  triable  in  «.,  ^  ®'  ^*'®  ""^^ 

.Meeting  the  title  o  t  ilrj:T\-  ^^^  ^-tl, 
pi-eediBg  is  i„,tituted  onZ^^Ln  o7  ""  "'"'"  ^''^ 
the  status  of  the  latter  need  „ot  t  S'""''  P^"""' 

than  to  «K«rtain  that  he  islffi«"  ^  ''""^  '°*°  ^""^«^ 
the  same.     But  undir  th^A  *     '"''""""'^  '"  P'^"*^ 

the  nature  of    ^w    ^^^^^^^^^^        ^'^^y  P-eedi„gs  in 

-^.dthatof  thei:^  :;,^^^i^«,^;^«  «.^i^«  --^»t 

time."  ^  "*°  "^  determined,  at  the  same 


w  Cran.  (1864).  47  P..  St.  103- 
SubI.ttv,Bedwen(l872).47Mi..'. 
»W.  12  Am.  R.  338,  Cgoode  v. 
Jone.(l881),80N.  H.643 

»TR.    Ti    Whitwell     (1792),    5 
Term  (D.  4  E.)  85. 

M7.'\"   '^»'    ''*«''   "  ="*. 
EMt     177;    People   V.   CiH.gh.n 

ami'  S."i  ''*'  '*•*''  ^'  ^-k 

(1898),  129  Mo.  431,  31  8.  W.  913 

E  6M  "*  ^"'^'*  *'""*•  "  ^'  * 

"R.  y.  Bedford  Level   (1806). 

6    Ewt,    386;    Com.    va    8w«mv 

(1882),  133  M«8».  638;   SUte  ▼■ 


V.«  (1873),  63  Mo.  07,  People  V. 
K»<";(1885),38Hu„(N.Y.,'^23e 
P-plev.Mile.    (1882),  2  Mich! 

rf '*!"•''•»  '•  w.tt.  (1000), 

M  N.  J   L.  466,  46  A.  813;  Ede,: 
.teiny.Fr««r(1894),66N..J.L 

n^U    u^'    ^•"'"•"   "   Bike. 
(1901).  113  0,.  580  3ggg  gyg. 

;f»^S';'^'"P«'P'«(1833),16Ill. 

P.'l2J!'»'".°'*'*"'   <»»»>.  12 
*'••  ^•'*!  People  TI  Shorb  (18931 

100Ca,.637,36P.163,38in: 
«.  310. 

v'l^^P'M^^y''"    (1858).    12 
«•  y.  433,  16  B«rb.  (N.  Y.)  470, 
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In  thoM  oitM  the  common  law  rule  requiring  the  defendant 
to  justify  hit  poHewion  of  the  office,**  which  rule  ii  generally 
followed  in  the  United  States  when  the  interetU  of  the  Stat« 
are  really  at  ttake,**  it  modified,  and  the  burden  of  proof  it 
on  the  relator  to  make  out  a  better  title  than  that  of  the 
defendant.**  In  the  worda  of  the  Supreme  Court  of  North 
Carolina,  "the  plaintiff's  right  to  recover  depends  upon  his 
right  to  the  office.  If  ho  is  not  entitled  to  it,  it  is  a  matter 
of  no  importance  to  him  who  is."  ■• 

But  this  reasoning  has  no  force  where  the  relator  has  suffi- 


PMpk  ▼■  Nolan  (18M),  101  N. 
Y.  580,  5  N.  E.  448,  tfflnning 
(1884),  88  Hun,  «»;  Praplc  n 
Banrnrd  (1888),  27  Cnl.  '•TO;  Pto- 
pl*  Tt  Londoner  (1880),  13  Col. 
SOS.  8S  P.  784,  8  L.ILA.  444; 
Brown  n  Gotten  (1880),  ISS  Tnd. 
lis,  83  N.  E.  619s  Vr.Hwwn  n 
Miehie  (1888),  88  Mich.  >8,  88  N. 
W.  740;  Com.  Tt  CuUen  (1800), 
IS  Pn.  St.  133,  S3  Am.  Dee.  400; 
State  TS  Heinmiller  (1888),  38 
Ohio  St.  101;  Davia  n  SUta 
(1889),  70  Tex.  420,  18  S.  W.  967; 
SUte  Ti  Shank  (1892),  38  W.  Va. 
883,  14  S.  E.  1001;  Croratt  Ta 
Uaaon  (1897),  101  Ga.  248,  28  S. 
E.  891;  Stote  vs  Hemdon  (1887), 
23  Fla.  287;  State  tb  Elliott 
(1898),  13  UUh,  200,  44  P.  248. 
t3ee  alio  R.  ti  Street  (1900),  1  W. 
Law  R.  (Can.)  202. 

•«R.  Ti  Leigh  (1768),  4  Burr. 
2143. 

xPeopla  TI  Thacher  (1874),  66 
N.  T.  626,  14  Am.  R.  312;  People 
Ta  Uties  Ina.  Co.  (1818),  16  John. 
(N.  Y.)  353,  8  Am.  Dec.  243;  Peo- 
ple Ti  Bniennemer  (1897),  168  111. 
482,  48  N.  E.  43;  Keeler  va  Rob- 
ertaon     (1873),    27    Mieh.     118; 


Stata  Ta  BaMhar  (1847),  18  Ohio, 
368:  8UU  Ta  Sharp  (1880),  87 
Minn.  38;  SUte  Ta  ChatfleM 
(1898),  71  Conn.  104,  40  A.  988; 
State  Ti  Powlea  (1898),  138  Mo. 
378.  37  S.  W.  1184;  State  Ta  Allen 
(Tenn.  Chy.  App.  1900),  67  S.  W. 
188;  Atty. -General  n  Baratow 
( 1858),  4  Wia.  687;  SUto  Ti  DaTia 
( 1908) ,  84  Neb.  499,  90  N.  W.  818; 
SUta  T8  Keam  (1891),  17  K  I. 
391,  88  A.  1018;  SUte  tb  Foater 
(1901),  130  Ala.  164.  30  So.  477; 
SImonton  Ta  SUte  (1902),  44  Fla. 
880,  31  So.  821 ;  SUte  tb  McDiar- 
mid  (1871),  27  Ark.  178;  People 
Ti  Clayton  (1888),  4  UUh,  421,  11 
P.  206;  SUte  Ti  SteTena  (1898), 
29  Or.  484,  44  P.  898. 

>«People  Ti  Perley  (1880),  80 
N.  Y.  824;  Vrooman  Ti  Miehie 
(1888),  89  Mich.  42,  38  N.  W.  749; 
SUte  Ti  Boyd  (1892),  S4  Neb.  435, 
61  N.  W.  984;  SUte  Ti  Milten- 
berger  (1861),  33  U.  Ann.  283; 
Tillman  tb  Otter  (1893),  93  Ky. 
800,  20  8.  W.  1038. 

"SUnford  tb  Ellington  (1896). 
117  N.  C.  168,  23  &  ■.  860^  53 
Am.  St.  R.  580. 
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was  not  a  UBUpner  a&  i«  ««  i.    •  "°"****  *''"  *l»e  incumbent 
P«  of  th.  p™«„,i<^..        *"  "'  ■"""•  •"*»«  »■  «h. 
8  473.  Scope  of  inquiry  in  quo  wtrtmnu,     iii 

h-vi.. .  b.„i.g  „p„„  «»^^»«it,rxi7iir"' 

defeat  it  are.  as  a  ml*   «,„^       i.  •  tending  to 

»f  .  lawfullv  «,!«?„"«  ^  P-""?!"*.  .  u.upp.ti„« 

for  instance  wIiam>  *h^  ««  <«  ue  usurped   ••  aa, 

"Stance,  where  the  office  pertains  to  a  supposed  corpora- 


»«CroT»tt  n  Muon  (1897),  101 
0«»- 2«,  28  S.  K.  801. 

•'People  n  Thacher  (1874),  fis 
N.  Y  625.  14  Am.  R.  312,  P«,p,e 
vi  Ryder  (1863),  16  Barb.  (N.  Y  ) 
370;  Keeler  re  Roberteon  (1873) 
27  Mich,  lie,  o.„„  V.  State 
(1869),  10  Ohio  St.  237,  People  T, 
^ndoner   (1880),  13  C!ol.  303,  22 

P.7e4,eL.R.A.444,Atty.-Qener.l 
▼•Baretow  (1866),  4  Wis.  667. 

««8tate  n  Haikell    (1870).   14 
Ner.  .»9;  SUte  v»  Talbot  (U»4), 


<8  P.  854  In  a  Quebec  caw.  where 
't  wa.  charged  that  the  defendant 
»i«d  not  aufflcient  property  qualU- 
ea  ion  to  hold  the  office  of  munld- 
pal  councillor,  it  was  held  that  the 
burden  of  proof  was  on  the  relator. 

»»Hedriclc  vs  People  (1906),  221 
111.  874.  77  N.  B.  441. 
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tion,  which  does  not  I^ally  exist.  According  to  this  view, 
if  the  prosecutor  in  quo  warranto  proceedings  disputes  the 
legality  of  the  office  he  has  no  standing  in  court***  "The 
reason  is  ohvious,"  says  a  learned  Judge,  "the  State  inter- 
poses only  on  the  ground  that  its  sovereign  rights  are  inter- 
fered with  by  a  usurpation  of  one  of  its  offices,  (that  is,  of 
an  office  that  at  least  derives  its  authority  from  the  State),  and 
s-ieks  to  clear  the  office  of  a  usurping  incumbent  for  the  pur- 
pose of  instating  the  person  rightly  entitled."*'  The  case 
of  R.  v8  Saunders  *'  has  often  been  quoted  in  support  of  the 
above  principle.  There  an  individual  claimed  to  be  alderman 
of  a  municipal  corporation  which  had  been  dissolved,  and 
which  had  not  even  color  of  lawful  existence.  The  Court 
suggested  that  it  might  be  a  proper  case  of  some  kind  of  prose- 
cution by  the  Attorney-General,  but  not  for  a  quo  warranto 
on  the  relation  of  a  private  person. 

But,  however  logical  and  well  founded  in  theory  may  be 
the  above  opinion,  the  weight  of  authority  seems  to  be  op- 
posed to  it.  "A  man,"  says  Littledale,  J.,  "may  be  liable 
to  a  quo  warranto  information  for  acting  as  if  he  were  an 
officer,  if  the  office,  though  not  existing  in  the  particular 
instance,  is  one  known  to  the  country  at  large,  and  he  pre> 
tends  to  exercise  it."  *' 

Another  judge  remarks  that  the  objection  "seems  to  be 
purely  technical,  and  its  enforeament  would  not  tend  to  pro- 
mote the  ends  of  justice."  ** 

Accordingly,  it  has  been  held,  that  in  a  proceeding  by  the 
Attorney-General  against  an  individual  for  usurping  a  munic- 


4«State  ▼•  Lehre  (1854),  7  Rich. 
(S.  C.)   234. 

iiPhelps,  J.— State  v«  North 
(1875),  42  Conn.  79. 

4i(1802),  3  East,  110. 

4IR.  va  Thomas  (1838),  8  A.  & 
E.  183.    Also  R.  T8  Boyles  (1729), 


2  Stra.  836,  Ld.  Ray.  1659;  Lloyd 
TS  Queen  (18«2),  2  B.  &  S.  656; 
State  TS  Parker  (1878),  25  Minn. 
216. 

44Vorie8,    J.— State    ts    Coffee 
(1875),  59  Mo.  60. 
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ipiU  Office  in  a  to^,  the  question  of  the  legal  creation  of  tK 

not  ex  8t,  and,  consequently,  the  defendant  did  not  in  fait 
usurp  the  duties  of  any  office      R„t  «,    *u-  ,     , 
too  technical.""     uZth  ^"*.*«  ^^'^^^  this  objection 

lity  of  an  Act  hv  .     'T  ^"''"P'''  '^'  constitution- 

be  fested  bv         "^  "^'"'^  "^  °«^^«  "  created  may 

beje.ted  by  quo  warranto  proceedings  against  the  incu. 

benl'Vtit^  Tl  """T  ""^  '""^^^  ^«-t^"«  tl^e  -cum- 

-d  thJt;  ilr  t'  ^'^''^'  ^^"*^°"'  «ppo-^-"t. 

lue  iiKe,  It  goes  without  saying  that  th^^  oii 
objects  to  1.  inquired  into  by    uo^tU  ^  trrtir 
where  the  nght  to  office  depends  on  the  result  of  an  "^0"' 

tkZ^ZrT'"'  "^  ^  ^^^°^  *^«  electioltnl: 
«ers  certificate,  and  award  the  office  to  the  person  «,».. 

fact  received  the  plurality  of  the  votes  cast  ""^         "''  " 

Agaan    where  an  officer  duly  elected  or  appointed  fail« 
to  qualify  as  reauirftd  hv  ia,„  49  "ppoiniea  tails 


24  N^yI'm.^   ^"^**'    *'^'>' 

/,!«**  "•**  '^•'«"'  '^  Manning 
(1876).  38  U.  C.  Q.  B.  345;  ChwT 
•hire   V8  Peopte    (1886),   116  111. 

"State  V.  Coffee  (1876).  SO  Mo. 
W;  Bolt  v.  Rlordan  (1889).  73 
Mich.  608.  41  N.  W.  482;  HInze 
v«  People  (1870),  08  III.  406;  Peo- 
pte  y*  Draper  (1857),  84  Barb. 
(N.  Y.)  266.  4  Abb.  Pr.  333.  14 
How.  Pr.  233.  15  N.  Y.  632,  State 
w  Scott  (1863),  17  Mo.  521. 
"State  vs  Pierpont  (1872),  29 


W...  608;  Atty.-General  vs  Bar- 
«tow  (1856),  4  Wis.  5«7,  People 
Z  *^^Cau.land  (1877).  54  How. 
Pr-  (N.  Y.)  151. 

"State  v.  BernoHdy  (1865).  36 
Mo.  279,   Hyde  v.  State    (1876), 
62  Ml.,.  665;  Mayor  of  Penryn'. 
Case  (1724),18tr.  582,  2Bro.P 
&^294;R.v,  Ellis  (1735),  0  East,' 

"King  vs  Pateman  (1788),  2 
Terw  (D.  ft  E.)  777j  Wood  vs 
State  (1802).  130  Ind.  364,  30  V 
E.  309:  Woodside  vs  Wagg  (1880), 
71    Me.    207;    Com.    vs    Hawlte. 
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which  causes  a  forfeiture  of  his  office,**  he  is  liahle  to  be 
ousted  by  quo  warranto,  unless  there  is  another  special  and 
exclusive  remedy  provided  by  statute  or  the  Constitution, 
to  determine  the  questions  of  forfeiture  involved."  And 
whenever  quo  warranto  lies,  all  the  facts  connected  with  the 
forfeiture  can  be  fully  investigated  in  the  proceeding,  with- 
out a  previous  adjudication  thereon  by  any  court,"'  except 
of  course  where  the  removal  from  office  is  sought  on  the 
ground  of  a  prior  conviction  of  a  criminal  offence. 

§  474.  Judgment  in  quo  warranto. —  If  the  incumbent 
against  whom  quo  warranto  is  exhibited  is  unable  to  estab- 
lish a  valid  title  to  the  office,  a  judgment  of  ouster  is  pro- 
nounced against  him.'*  The  effect  of  such  judgment  is  to 
legally  exclude  him  at  once  from  the  office,  and  to  render 
all  acts  done  by  him  in  an  official  capacity,  subsequent  to 
the  rendition  thereof,  null  and  void."     It  is  self-executing. 


(1877),  123  M«u.  62S;  Burgesf  va 
Davi8  (1891),  138  111.  S78,  28  N. 
E.  817. 

iiR.  V8  Fhippen  (1838),  7  A.  ft 
E.  MM;  YouTille  S.  District  vi 
Bellemert  (1904),  14  Man.  511; 
Chftplin  v«  Woodstock  School  Bd. 
(1889),  18  O.  R.  728;  R.  vs  Hert- 
ford (1699),  1  Salk.  374;  SUte  vs 
Norman  (1880),  82  N.  C.  687; 
Com.  vs  MeWilliams  (1849),  II 
Pa.  St  61;  State  vs  Trinkle 
(1904),  70  Kan.  396,  78  P.  854; 
Bland  ft  Giles  Co.  Judge  Case 
(1880),  33  Oratt.  (Va.)  443. 

tiSUte  vs  MeUin  (1898),  68 
Ohio  St.  313;  State  vs  Gardner 
(1869),43  Ala.  234. 

itR.  vs  Owen  (1850),  15  Q.  B. 
476;  Royall  vs  Thomas  (1877),  28 
Gratt.  (Va.)   130,  26  Am.  R.  335; 


Com.  vs  Allen  (1872),  70  Pa.  St. 
465;  Brady  vs  Howe  (1874),  50 
Miss.  607;  State  vs  Wilson  (1883), 
30  Kan.  06). 

t«R.  vs  Leigh  (1768),  4  Burr. 
2143;  Mayor  of  Penryn's  Case 
(1724),  1  Str.  682;  People  vs 
Snedeker  (1856),  3  Abb.  Pr.  (N. 
Y.)  233;  People  vs  Denton  (1877), 
35  Mich.  305;  Gano  vs  SUte 
(1859),  10  Ohio  St.  237;  State  vs 
Brown  (1857),  5  R.  I.  1;  Place 
vs  Banvard  (1865),  27  Cal.  470. 

(BFul^am  vs  Johnson  (1869), 
40  Ga.  164;  People  vs  Stephenson 
(1893),  98  Mich.  218,  57  N.  W. 
115;  R.  vs  Serle  (1724),  8  Mod. 
332;  R.  vs  Hull  (1724),  11  Mod. 
390.  But  see  what  is  said  under 
see.  94. 
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menever  the  sole  question  at  issue  is,  as  at  common  law, 
whether  the  defendant  is  legally  entitled  to  hold  the  office  or 
not,  the  judgment  can  only  deal  with  or  affect  the  title  of 
the  incumbent."     But  where,  under  American  Statutes,  the 
pK«eed,ng  is  brought  both  to  oust  the  defendant  from  the 
offi^  and  to  induct  the  relator  therein,  judgment  may  be 
rendered  upon  the  right  of  the  defendant,  and  also  upon  the 
nght  of  the  claimant,  or  only  upon  the  right  of  the  former 
as  justice  may  require."     However,  under  some  statutes, 
as  we  have  already  seen,  it  is  held  that  if  the  claimant  fails 
to  prove  his  title,  no  judgment  of  ouster  can  be  pronounced 
against  the  defendant"     Moreover,  it  has  also  been  held, 
hat  where  the  proceedings  are  authorized  to  be  brought  in 
the  name  of  the  claimant,  they  are  in  the  nature  of  a  private 
controversy  in  relation  to  the  incumbency  of  the  office,  and 
If  the  claimant  can  show  no  good  title,  judgment  should  be 
lor  the  defendant  irrespective  of  his  title.'" 

Whenever  a  judgment  of  ouster  is  pronounced  against 
the  defendant,  the  American  courts  are  generally  authorized 


••R.  T«  Mayor  of  London 
(1692),  1  Show.  274;  Wilson  vs 
North  Carolina  (1898),  169  U.  S. 
686,  18  Sup.  Ct.  R.  435;  People  vs 
Conover  (18S8),  «  Abb.  Pr.  (N. 
Y.)  220;  Jayne  v8  Drorbaugh 
(1883),  63  Iowa,  711,  17  N.  W. 
433;  Caldwell  vs  Wilson  (1897), 
121  N.  C.  480.  28  S.  E.  564,  61 
Am.  St.  R.  672. 

"R.  vs  Bedford  Level  (1805), 
6  East,  356;  People  vs  Knox 
(1885),  38  Hun  (N.  Y.)  236; 
State  vs  Fowler  (1896),  66  Conn'. 
294,  32  A.  162;  Harwood  vs 
Marshall    (1866),  9  Md.  83;   Peo- 


ple vs  Londoner  (1889),  13  Col 
303,  22  P.  764,  6  LJI.A.  444;  State 
V8  Lane  (1880),  Id  R.  i.  e20,  18 
A.   1035. 

»«PeopIe  vs  Ryder  (1855),  12  N 
Y.  433, 16  Barb.  (N.  Y.)  370;  Gano 
vs  State  (1859),  10  Ohio  St.  237; 
People  vs  Connor  (1865),  13  Mich. 
238;  Benson  vs  People  (1897),  10 
Col.  App.  175,  60  P.  212;  State  vs 
Price  (1874),  50  Ala.  568. 

••Stanford  vs  Ellington  (1896), 
117  N.  C.  168.  23  S.  E.  260.  63 
Am.  St.  R.  580. 

«>Manahan  vs  Watts  (1900),  64 
N.  J.  L.  405,  45  A.  813 
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to  impoBe  upon  him  a  fine  as  a  punishment  for  his  usurpa- 
tion.""* But  in  the  absence  of  bad  faith  or  some  affirmative 
wrong,  such  penalty  should,  if  imposed  at  all,  only  be  nom- 
inal."*"* In  many  States,  also,  the  relator  is  entitled,  in  the 
quo  warranto  proceeding  itself,  to  recover  as  damages  the 
salary  or  emoluments  received  by  the  intruder  while  he  un- 
lawfuUv  held  the  office.'"" 

Fi'  bir  it  may  be  observed  that,  though  a  judgment  upon 
quo  wa)/anto  operates  eo  instanti  to  divest  the  incumbent 
of  all  official  authority,  yet  he  may  refuse  to  comply  with 
it  and  retain  the  actual  possession  of  the  office,  and  of  its 
insignia,  books  and  recorcfe.  In  such  case  it  n.ay  be  neces- 
sary for  the  lawful  officer  to  have  recourse  to  mandamus  or 
some  other  adequate  remedy,  to  compel  the  unlawful  incum- 
bent to  give  up  possession.""^  But  in  some  States  the  courts 
are  authorized  to  provide  in  the  quo  warranto  judgment  it- 
self for  the  delivery  of  the  office  to  the  claimant."^ 


toiDavis  ▼■  Davis  (1894),  67  N. 
J.  L.  203,  31  A.  218.  No  fine  now 
imposed  in  England.  See  47  &  48 
Vic,  c.  61,  s.  15. 

lObAtty.-Gen.  ts  James  (1880), 
74  Mich.  733,  42  N.  W.  167. 

•«ePeople  TS  Nolan  (1886),  101 
N.  T.  039,  S  N.  E.  446;  Rule  ts 


T        (1888),  38  Kan.  765,  18  P. 

-  -AS  to  Ontario,  see  ante,  see. 
447a. 

•iPeople  TS  BanTard  (1865),  27 
Cal.  470;  SUte  ts  Owou  (1885). 
63  Tex.  261. 
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ABOLISHED  OFFICE- 

Judro^LriS/^fe  of  iL-'t  •"•««««  ••  abolished  30 

«,,.  Of  Office  merely  ..tered,  gem,r..  rule  different. 

ABSBNCE— 

ACWJOWLEDGMENT- 

U<?'v.V3lr  "»*"^  "-««.  ''epnt.  Cleric,  or  i„.tioe  of  the 

SffiKjlaT  **P"**«°»  Md  Acquiescence. 

Acquie j;?r^%«'  t^-to  fcer.  110. 

•cquie««ncl,  erro    '""'""'^'  ''"«"*'«'  with  public  and  state 
ACCEPTANCR- 

«oo„d  office,  how  far  U  affects  first  office.  162. 
Of  iBcomDatlhl.  «SS1  ""P^Pat'ble  Office. 

D.XtSl!4f"*'  ""'J«*'g0'3  inquiry  i„  ,uo  warranto.  47.. 
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ACTION—  „     ^^ 

Oe  facto  offleer  may  mainUin,  for  benefit  of  publie,  208. 
De  facto  president  of  school  board  may  eue  upon  a  note  payable  to 

bim  aa  such  officer,  210. 
Churchwarden  de  facto  ma^  maintain,  againit  former  eburchwarden 

for  money  received  by  him,  210.  .  ..   ,    ,       ,,j 

Village  offioera  unconititutionally  elected,  cannot  plead  their  invalid 

title  in  action  against  the  corporation,  314. 
Surrender  of  principal  by  surety  on  bail  bond  to  de  facto  deputy 

sheriff,  good  defence  to  action  on  bond,  318. 
Action  by  town  for  tax  assessed  cannot  be  defended  on  ground 

that  the  assessmect  was  made  by  de  facto  assessors,  338. 
Does  not  lie  against  a  school  district  to  recover  back  a  Ux  paid  to 

de  facto  collector,  338. 
Docs  not  lie  to  recover  taxes  paid  under  a  protest  to  de  facto  col- 
lector, on  ground  of  invalidity  of  assessment,  339. 
Does  not  lie  to  set  aside  taxes  imposed  on  land  by  de  facto  officer. 

Title  to  office  not  triable  in  U.  S.  in  action  to  recover  salary,  432. 
Different  rule  in  England  and  in  some  American  states,  233,  432, 

433,461.  ^  ^     . 

Title  of  de  f      a  officer  not  triable  in  action  to  which  he  is  not  a 

party,  429. 

ACTIONS  IN  THE  NATURE  OF  QUO  WARRANTO— 

Are  generally  substituted  in  United  States  for  information,  455. 
In  Tennessee  the  remedy  is  by  bill  in  the  nature  of  quo  warranto, 

455. 
Only  form  of  remedy  chpnged  thereby,  not  substance,  465. 

ACTS— See  various  Titles. 

Of  de  facto  officers,  valid,  3,  301. 

Doctrine  recognised  in  England,  5-7. 
Doctrine  recognized  in  United  States,  3-8. 
Doctrine  recognized  in  Canada,  10,  11. 
Authorities  supporting  rule,  301. 
Not  valid  when  official  character  notoriously  bad,  302. 

As  where  deputy  acts  after  death  of  principal  is  known,  302. 
Not  valid  as  to  persons  aware  of  the  officer's  want  of  title,  303,  304. 

Conflicting  doctrinie  in  New  York,  309. 
Knowledge  of  defective  title  not  generally  imputable  to  appointors, 
305. 
Unless  appointors  knowingly  commit  patent  illegality,  305. 
Criticism  of  Canadian  case  of  Turtle    vs.  Township  of  Euphe- 
mia,  306. 
Appointors  not  responsible  for  acts  of  appointees,  30o. 
Unless  guilty  of  fraud,  306. 
English  and  American  authorities,  306,  307. 
Conflicting  cases,  307. 
Where  ignorance  of  defective  title  due  to  gross  negligence,  de  facto 

rule  cannot  be  invoked,  308. 
Same  where  de  facto  rule  would  work  injury,  310. 
Or  where  official  character  is  challenged  at  outset,  302. 
Not  valid  when  performed  by  de  facto  officer  for  his  own  benefit 

23,  203. 
Performance  of  a  single  official  act  not  sufficient  to  constitute  de 

facto  officer,  92,  108. 
Laws  approved  by  governor  de  facto,  valid,  311. 
T.aws  passed  by  de  facto  legislative  members,  valid,  811. 


UiUEX. 
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^CTB— Continued. 

Jurymea.  v.'Ko.     ""  "'"*""'  *«  ""e  election  .nd  .we.,i.«  oi 

Appointment  or  election  to  office  by  de  f.ct„  „«         , 
Act.o«d«f    *     «?  Appointment"'"**' "*««"••' 3*1-348. 

el«,tlo„'.VaSf ""  '"  -'•«-  to  the  holding  .nd  conduct  o, 

Whether  cthUkt^'SiT,    . 
proeecution  for  perjury;  seTsM      °""'  ""J'  ''*  the  .ubject  of 

>^et.o,d.,.etojSca^,,,.„,,,„,^^^^^^ 

I'ayment  bv  or  JT  /"^J""'  Officer..         ^'*'  *'^*- 
^ent  by  or  to^e  facto  officer,  v.lid.  316.  434. 

valid.  316.     '"°*'«'K«'  before,  or  registered  by.  de  f.cto  officers 
-et.  Of  de  f.cto  Z^^^^^^^li-"'-- 
AcUofdef    .      "^.S^^piil^S  "'""-^P-^y  Court  Clerlc- 
^%of  de  fcto  .herifr.  .nd^con.fb^i.,  .nd  de  f.cto  deputies,  v.lid. 
!..„„  ®**  these  officers 

^'  -"-"  "'  ^  '??,tt  %b  f  Si>  -"«'•  -«. 

Bond.orre<^i«.„^;~'"'^^^^^^^^^^  """'*' 

32J  •^gnu.nces  taken  or  approved  by  de  f.cto  officer,  v.lid. 

ADMITTANCE-See  Bishop  De  Facto. 
AFFIDAVIT— 

Taken  before  de  facto  officer,  valid.  360. 
A0E-8ee  Minor. 
Judge  .ppotated  under  required  age.  de  facto  officer.  154 

Klected  under  voidXw  pr^v  dint  f;,,^*  ^"'^^  J"****'  "»«• 
tation.  de  f.cto  offi^Hoa    «       *  '^'^^  ""  "'»"•*?  "P'^sen- 
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ALDERBfAN— CoMtiMMd. 

Acting  •■  Justice  of  the  Peace  without  talcing  oath,  how  far  aeta 
Talld,  418. 

Held  in  New  Yoric  that  alderman  elected  to  CongreM  wai  not  there- 
after de  facto  alderman,  170. 

Quo  warranto  refuted  in  one  caae  againit  alderman,  though  elected 
OB  wrong  day,  177. 

ALIEN— 

May  be  de  facto  officer,  158. 

May  de  de  facto  judicial  officer,  409. 

See  Disability. 
But  cannot  become  more  than  de  facto  officer,  though  he  beeomee 
naturaliced  after  hit  election,  ISO. 

APPEAL— 

Conviction  quashed  on,  when  court  had  no  lawful  existence,  397. 

Where  judge  holds  unconstitutionally  created  office,  hit  title  may 
generally  be  determined  on  appeal,  36. 

But  judgment  not  questionable  on,  though  rendered  by  judge  actini; 
outtide  his  jurisdiction  under  unconstitutional  law,  124. 

Title  of  judge  de  facto  not  generally  assailable  on,  407,  408,  409,  41U. 

Authority  of  de  facto  justice  of  the  peace  not  inquired  into  on, 
though  objection  to  him  raised  at  the  trial,  414. 

But  objection  to  judoe  pro  tern,  may  be  entertained  on,  when  ob- 
jection was  promptly  made,  416,  4l6a. 
See  Judge  Pro  Tem. 

Jurisdiction  of  court  cannot  be  impugned  because  clerk  was  only  de 
facto  officer,  317. 

Where  no  appeal  or  same  inadequate,  certiorari  allo<ved  in  United 
States  to  determine  questions  of  title  to  office,  430a. 
See  Certiorari. 


APPOINTMENT— See  Irregular  Appointments. 

Improperly  recorded,  or  not  recorded  at  all,  sufficient  to  constitute 

appointee,  de  facto  officer,  139. 
Same  where  made  by  less  than  regular  quorum,  18S,  180. 
Made  by  quorum  including  a  manifestly  illegal  officer,  invalid,  302. 
Invalid,  does  not  render  appointor  responsible  for  acts  of  appointee, 
unless  appointment  fraudulently  made,  305-307. 
Conflicting  cases,  307. 
Regularity  of,  not  collaterally  inquired  into,  314. 
Appointment  or  election  to  office  by  de  facto  officers,  341. 
At  common  law  title  of  appointee  or  electee  dependent  upon  title  of 
appointor  or  elector,  341. 
Judgment  of  outter  against  appointor,  evidence  against  ap- 
pointee, 341. 
But  title  of  de  facto  corporators  not  assailable  in  quo  warranto 
against  appointee,  341. 
Common  law  rule  applicable  only  to  municipal  corporations,  341. 
Title  of  county  treasurer  not  assailable  on  ground  that  one  of 
appointing  justices  was  not  qualified,  342. 
Where  de  facto  officer  merely  perfected  official  title,  common  law 
rule  did  not  apply,  342. 
Title  of  free  burgess  not  assailable  because  he  was  sworn  before 
dc  facto  officers,  342. 
Common  law  altered  by  statute,  341. 
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C«ii«di.ii  ruling,,  343. 
^^^'^  JL  N«,  York.  344. 

^^.cto  oi'*ceJi?'3*?8. '*'•'••  •"•^'«  -PPointment.  „.d.  by  d. 

Officer.  347.      *''"'"***'    "^   ««'*«»«'*«>    d.   fcto.   ,   j.   j„r, 
,j«w  offlcer.lu.  34?^        '"^  ™"»'y  «»«»miMione,;.  .  j, 

APPOINTIVE  ovvirv    o.    » 

ver«,  188.'  '""'  ^wt't-te.  electee  de  f.cto  officer  .nd  vice 

APPOINTORS-See  Acta. 
APPRAISEB— 

"SV'.dXSofcfS'^*""'"  "-*«'  "V  merely  voting 
APPRAISEMENT— 

ARREST— 

De  f.cto  officer  liable  for  making,  when  «,ed  i„  ♦ 
ASSESSMENT-  treapaw.  207. 

^o?i.nY«5ri';;;i,id™-2r'  "^""«  -""-  -<>-'«ti„«  .„„.,..p„ 

'^'offlcer.,1;^^-,^.  -"**""  •— ent  n..de  by  de  facto  Ux 
S«*  Taxpg. 


I     J 


J: 


678 


INOIX. 


,:il 


.  [■■maiicu  AU  TO  smtioiis] 

ABSCSSOR— 8m  Taut. 

Failing  to  UIm  oath,  «k  facto  offlear,  IM. 

May  bt  da  faeto  olBaar,  tbougli  inaligibla,  1S3. 

May  ba  dc  faeto  offioar,  thoiub  aiaetad  without  uaa  of  ebaelc  list  in 

tba  ballot,  174. 
Appointwl  without  authority  by  board  of  commiMionera,  de  (aeto 

offlcar,  IM. 
Board  of  Aaacaaura  unconatitutionally  eraatad,  not  da  facto  of- 

llcari,  SO. 
Not  cntitlad  to  the  hooka  and  papari,  86. 
Delivery  of  papera  to  an  aaeeaeor  de  facto,  a  valid  delivery,  208. 
Da  facto  aiaeaaor  liable  in  treenaaa  for  aeU  done  by  hia  order,  871. 
Acta  of  de  faeto  aaaeaaora  in  relaticn  to  taxea.— Sea  Tasaa. 

ASSESSORS,  BOARD  OF— See  AawHor. 

ASSAULT— 

On  de  faeto  eonatable,  puniihkble,  813. 

ASSISTANCE— 

Peraon  auiating  de  (acto  officer,  protected,  217,  270. 
Not  Uable  in  damagea,  if  aued  in  treepaaa,  879. 

ASSISTANT-ATTORNEY— See  Attorney. 

ATTACHMENT— 

Valid,  though  made  by  special  deputy  aheriff  whoae  conunitaion 
and  Uking  of  oath  were  infornMl,  lis. 

attempt- 
To  organiie,  necesaary  to  conititute  da  facto  municipal  corpora- 
tion, 49,  68.  i~         »~ 
Where  no  bona  flde  attempt  to  comply  with  the  law,  no  de  facto 
municipal  corporation,  81. 

ATTORNEY— «ee  Attorney-General. 

Aaaiatant  Attorney  whoae  office  waa  unconstitutionally  created,  held 

to  be  an  officer  de  facto,  39. 
Attorney  whose  office  created  by  merely  voting  his  salary,  a  de 

facto  officer,  4S. 
Cannot  sue  under  a  special  contract  for  greater  fees,  on  ground  of 

irregular  creation  of  office,  48. 
Corporation  attorrey  appointed  by  board  of  finance  ia  de  facto 

officer,  though  law  authoriaing  same  may  be  void,  194. 
Person  may  be  attorney  de  facto,  though  ineligible,  319. 
Peraon  may  be  deputy  county  attorney,  though  appointment  not 

properly  recorded,  139. 
Or  though  no  formal  consent  to  his  appointment  by  the  eimimis- 

aioners'  court,  178. 
Corporation   attorney  abandoning  hia  office,  but  resuming  it  at 

request  of  mayor,  and  performing  only  few  official  acta,  not  dc 

facto  officer,  108. 
Conviction  not  quashable,  because  obtained  by  proaecuting  attorney 

de  facto,  319. 
Conviction  not  quashable,  because  complaint  prepared  and  filed 

by  assistant  attorney-general  de  facto,  319. 
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AUCTIOW- 
AUOITOlt— 

AWARD— 

*»-  ««ii«..r.  m.  wS  "  *°  """'""P*'  "«»"»«"  th.t  h.d  .ppolntrt 
BAIL-BONB- 

1U1.10I_  ^  *'"*""*"'•  ""4  Ml. 

*'8H0P  DK  FACIO- 

BOARD  OP    CITY  AFFAIRS— 

'  »«We  JLtSrKr'  ""  *«  -"«  01  public  ,n.p„^ 
BOARD  OF  COMMISSIONERS-Se.  Co»n.,„,o„e,. 
^^^»  OF  EDUCATION- 
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BOARD  or  HIALTH— 8m  UMltb  OOcm. 

BOARD  or  SCHOOL  TRU8TEE8-8m  School  TrastMt. 

BOARD  or  SUPERVISORS— Bm  SuporrlMra  of  Rokd*. 

CiMimMii  of,  appalntod  hj  %b»  »piiolnttii|  board  thonof  whlk  th* 

oOm  it  Uftlip  full,  OMjr  bo  do  faeto  oAcor,  178. 
When  void  mwctiMat  takaa  from  tho  lUfwrTiaort  of  Mvaral  towM 

the  affaira  of  a  county,  and  vc«ta  them  In  a  board  of  luperviMra 

of  flvt  BMnbara  laataad  of  flftata,  tha  board  ao  eonititutad  ia  a 

da  facto  boara,  801. 

BONA  FIDE— 

Good  faith  of  an  offleer  holding  over  itrtngthcna  hii  claim  to  b« 

regarded  at  a  do  facto  officer,  182. 
Prrion  entering  into  an  office  bona  flde,  not  punithable  for  utur- 

patioa,  IM. 
Qmid  faith  of  <(e  facto  ofHcer  of  no  avail  in  actiona  by  or  againat 

him,  for  recovery  of  talary,  874. 

BONDS — See  Official  Bond— Replevin  Bond. 
Bon<l  executed  by  abbot  da  facto,  valid,  8. 
Bond  tea  led  by  mayor  de  iaeto,  valid,  1S3. 
Adminiatration  bond  approved  by  Juttiee  de  facto,  valid,  381. 
Authoriied,  aigned,  or  ittued  by  de  facto  municipal  officeri,  valid, 

81*. 
Ittued  by  ichool  dittriet  irregularly  organised,  valid,  50. 
laaued  by  board  of  tupervitort  of  eounty  organind  under  uncontti 

tutional  U%,  bald  valid,  54. 
luued  by  offloera  holding  unconttitutionally  created  offleea,  held 

invalid,  84,  813. 
Legitlature  by  authorising  de  facto  municipal  corporation  to  iitue 

Mnda,  iuparta  a  de  jure  character  thereto,  78. 
Not  invalid  bacauta  authorised  at  a  meeting  called  by  de  facto 

offlcera,  888. 

BOOKS  AND  PAPERS— See  Official  Reeorda. 

bribery- 
Do  facto  offleer  reaponaible  for  aceepting  bribe,  860. 

BURDEN  OF  PROOF— 

On  defendant  at  common  lav  in  quo  warranto,  451,  478. 

Except  where  forfeiture  of  office  allexed,  144.  145,  478. 
Generally  tame  rule  in  United  States  when  atate  directely  inter- 
eated,  478. 
Otherwite  where  mere  private  interettt  at  ttake,  478,  474. 
Held  in  Quebec  that  proof  of  diaqualifleation  of  councillor  ia  on 
relator,  478  n. 

BYLAWS— 

Paated  by  de  facto  municipal  bodies,  valid,  318. 

BY  VTRTITE  OP  AN  OFFICE,  OR  VIRTUTE  OFFICII— 
Meaning  of,  89. 

CANADA— 

De  facto  doctrine  not  generally  known  in,  10. 
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*••'".*  to  Uk.  «th.  d.  /..u.  „««,,  ,,.. 
Afford.  color  o/  title   jm 

•'*•  '■  S"o  warranto,  473 
C2HTI0RAR1_ 

w'lrnM  ""*'*?•"''• 

J^W  of  "nSJr'  «^,^,^  correct  lr«g„taHti..  i„  pro- 
•Ututory  CMtlon,  439.7  ••P^UHy  where  tribunal  of 

^^  .M.n.b.e  on  o.rt*&ri''a -r.J'5S;p  '»  *•«'««  body,  not 


CHALLKNQK-See  Jn,y. 


CHARTKR— 
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CHURCHWARDEN— 

Officer  de  tecto,  though  irregularly  elected,  172. 
Church-rate  made  by  de  facto,  valid,  172,  326. 

JSee  Xaxea. 
De  facto  churchwarden  may  convene  a  vestry  for  laying  a  church- 
rate,  205. 
May  lay  complaint  for  non-payment  of  a  rate,  206. 
May   maintain   an   action   a^inat   former   churchwarden    for 
money  received  by  him,  210. 
A  ehttrchw<irden  de  jure  and  a  churchwarden  de  facto,  cannot  exist 
in  the  same  parish,  76. 

CIRCUIT  COURT  CLERK— See  Court  Clerk. 

CITATION— 

Service  of  by  de  facto  officer,  valid,  318. 

CITX— 

Has  jurisdiction  over  territory  added  thereto  by  unconstitutional 
Uw,  45.  ' 

CITY  ATTORNEY— See  Attorney. 

CITY  ENGINEER- 

Failing  to  give  bond,  de  facto  officer,  138. 

CITY  TREASURER— See  Treasurer. 


|)      ! 


CLAIMANT— 

Having  prima  facie  title  to  office,  entitled  to  official  records,  431.   ' 
Of  an  office,  good  relator  in  quo  warranto  proceedings,  464. 
Must  show  valid  title  in  himself,  464. 

CLERGYMAN— 

Marriage  performed  by  de  facto,  valid,  1S2,  315a. 

CLERK— See  Court  Clerk— Municipal  Clerk. 

Person  may  become  de  facto  clerk  of  a  school  district  by  acqui- 
escense  of  directors,  110. 

COLLATERAL  ATTACK— 

On  de  facto  corporation  not  allowed,  64. 
But  corporation  must  really  have  a  de  facto  character,  64. 
Rule  no  argument  to  sustain  an  unconstitutionally  created  corpo- 
ration, 66. 
Title  of  de  facto  judge  not  collaterally  assailable,  406,  et  seq. 
Same  with  other  officers  de  facto,  429. 

Title  of  de  facto  officer  not  triable  by  mandamus,  429,  441,  442. 
See  Mandamus. 
Not  triable  by  prohibition,  408,  409,  413,  429,  440. 

See  Prohibition. 
Not  triable  by  injunction.  H34,  339.  409,  429,  446. 

See  Injunction. 
Not  triable  in  proceedinjt*  to  recover  official  records,  431. 
See  Proceedings  to  recover  Official  Records. 
Not  triable  by  miniRterial  nfficers.  434. 
See  Miniiitprial  Offlcprn. 
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litle  of  peraon  attemptina  to  iu.Hf. 
ly  inquired  into,  430.^      J'"*'^^  "  •"  »ffl«*r  will  be  collateral 

Usurper  not  protSkl'ftim^^nT^""!*'*"- 
Couru  will  cJKX  /?"i~'^!*"'  «ttaek.  430. 

iwierally  inquire  into  exiitence  of  office  430 
COLOR  OP  AUTHOHITY—s-.  /.  , 

Definition  of/w"**  *-*"*"  »'  T">«. 
Not  .ynonymou.  with  color  of  title.  84 

""""•SL^i^TS^  0«  COLOHE  OFFICII^ 

"°^"fiSKfT^r«- color  of  ritle. 

COIX)R  OF  TITLE— 
Definition  of,  83. 

Whether   officer   holding   "wr  or  .o^ii^  I!?]'"'**''  ^S- 
Ce&te'^i-e'J^rndr'T  S"!l4''^""'   "»   ^''™   "««-. 

cLlor  ft"  "^P*"^  conimi.,ion,  119 

E^S  *"  °f  c  rcumstanc^a  giving   91 
Example,  of  circumstance..  iot"^v?i,  91 
COLORABLE— 

Meaning  of.  87,  88,  441. 

COLORABLE  ELECIION- 
Meaning  of,  87,  88. 

COLORABLE  TITLE— 

Meaning  of,  87,  88. 

COMMISSION- 

Expired,  confer,  no  color  of  title   J 19 

But  J^r^n  ma,  he  de  facto  offi^er^Lugh  ..me  ha.  expired.  316 
Per«,„^holding,  i.  de  facto  officer,  though  «me  be  informal.  128.' 
HomJ?""  ^i*"*  ?"•  ""*  recorded,  139. 
General  Awembly,  409        '""'«"   ««   wa.   duly   appointed    hv 

Ho  der  of.  entitled  to  official  records   431 

Title^of  one  holding  void,  may  bet„',&  into  on  habea.  corpu.. 
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C0miI8SI0NERS— See  County  CommiMioneri— Road  CommlMionew. 
Holding  unconstitutionally  created  office,  not  de  facto  officers,  4S. 
Appointed  by  governor  under  unconstitutional  charter  provision, 

held  not  to  he  de  facto  officers,  197. 
One  acting  as  commissioner  of  excise  when  his  office  is  in  posses- 
sion of  another,  is  not  de  facto  officer  and  cannot  issue  a  valid 

license,  76. 
Street  commissioner,  appointed  to  an  office  not  vacant,  is  not  de 

facto  officer,  73. 
Where  two  persons  claim  the  office  of  street  commissioner,  but  each 

has  only  a  partial  posseasion,  neither  is  an  officer  de  facto,  79. 
Court  commissioner  authorized  by  void  law  to  act  in  two  counties, 

held  not  a  de  facto  officer,  197. 
Commissioner  to  classify  lands  appointed  by  board  of  police,  de 

facto  officer,  though  no  authority  in  such  board  to  fill  vacancies. 

But  held  in  New  York  that  commissioner  of  taxes  and  assessments 
appointed  without  authority  by  comptroller  of  city  of  New  York, 
was  not  a  de  facto  officer,  187. 

Road  commissioner  whose  office  has  not  been  legally  voted  for,  may 
be  de  facto  officer,  46.  -=     '  * 

License  commissioner  acting  under  claim  of  right,  a  de  facto  officer, 
76. 

Commissioners  for  examining  witnesses,  acting  after  demise  of 
Crown,  may  be  de  facto  officers,  116. 

Navigation  commissioners  may  be  de  facto  officers,  though  prema- 
turely appointed  by  governor,  177. 

Person  may  be  water  commissioner  de  facto,  though  only  verbally 
appointed,  176.  -o         j  i 

Board  of  commissioners  de  facto  officers,  though  never  sworn,  314. 

Appraisement  by  de  facto  board  of,  valid,  314. 

Jury  drawn  by  de  facto,  valid,  320. 

Assessment  made  by  de  facto  ditch  commiuioners,  valid,  though 
they  have  failed  to  file  bond,  339. 
See  Taxes. 

COMMISSIONERS  OF  CORPORATION— 
Failing  to  take  oath,  de  facto  officers,  136. 

COMMISSIONER  OF  DEEDS— 

Entitled  to  be  sworn  though  a  minor,  434. 

COMMISSIONERS  OF  HIGHWAYS— See  Road  Commissioner. 

COMMISSIONERS  OF  SEWERS— 

Person  elected  as,  but  not  taking  oath  within  prescribed  time,  held 
in  one  case  not  to  be  de  facto  officer,  130. 
His  concurrence  with  others  in  making  assessment,  held  to 
invalidate  it,  326. 

COMMON  COUNCIL— See  Municipal  Council. 

COMPTROLLER  OF  TREASURY— 

No  right  to  inquire  into  court  clerk's  title  upon  audit  of  his  ac- 
counts, 434. 

CONCURRENCE— See  Quorum. 

Appointment   without   concurrence   of   all   having   nuthoritv,   con- 
stitutes appointee  de  facto,  officer,  189. 
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CONFEDERATE  STATES  OF  AMERICA-See  Court. 

OONORRHH 

CONSENT— 

When  it  «„  coaf.,  J„ri«Uction  .nd  when  it  cnnot,  416,  41(ta. 
CONSTABLE— 

Execution  Mie  by  such  prSnid,^-  °°*  J*'  '?=*"  "ffl-^^  30- 
When  deemed  anU^r  §e  facto  _^"'"'  '""•"''•  =*«■ 

ei^?ion"l?f.  -'"•'  ^'*"   ^""""^  re-appoi„tme„t  or   re- 
Failing  to  talce  oath,  136. 

Actinf  tho^h  ineKTS^^.""'*  "l  J"'"'«'  "^  the  peace.  170 
Whltf^  **••!  ''**"•  punishable,  214 

^Hero'ferfro''"''"'  *  -«•»  *""».  ^".  ^««- 

M.yu.tify  under  execution  i..ued  by  de  facto  justice  of  the  peace 

CONSTRUCTION  OF  STATUTES-See  Forfeiture  of  Office/ 
CONTESTED  ELECTION— See  St.»..*„™  i> 

When   proceedings  of^nc!l'nd7temS"«''  *^  ^^^  E'ection,. 
tiorari,  439a.  oetermining,  reviewable  on  cer- 

See  Certiorari. 
CONTRACT— 

Inconsistent  with   duties  and  responsibiiitie.  „f  officer  d.  facto. 

yiX1':::S'^  ^XlV^'  ""  •  '"««'  remuneration 
Of  sureties  on  official  bond  strictiwime  juris   287 
Ente?^d"?ntt^*^e'r^^rw^--£-'pW^^^^ 

Invalid  if  cferSS  know,  tw*"  T^"^'  ^'""l-  304. 

of  tSr  wl  h  bSTfterL^"-*  ."•V';"^*''"'  ^""d.  313a. 
board.  invalM,  3M  "^'"^  "°*'"'"'  ^^at  it  was  an  unlawful 

"^  '''t^^.Al':'''"^'"'  ■""«-  hy  her  to  be  unlawful  offi«,r. 

Conflicting  doctrine  in  New  York  309 
^'*h  ".mayor  de  facto,  valid,  313a 
By  medical  man  with  overseer  de  facto,  valid.  313.. 
Bee  Acts. 
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CONVICTION— 

Made  by  de  facto  judicial  officers,  valid,  407,  408,  400,  412,  413, 

417. 
By  de  facto  judge,  valid,  though  made  outside  his  jurisdiction  under 
authority  of  unconstitutional  law,  424. 
Quere  as  to  Canada,  425. 
By  judge  entering  before  commencement  of  his  term,  valid,  115. 
By  justice  of  the  peace  appointed  judge  pro  tem.  under  a  void 

enactment,  valid,  lOS. 
Made  by  aldermen  uncoiiititutionally  made  judges,  valid,  196. 
Where  objection  raised  at  trial  to  de  facto  deputy  recorder,  held 
conviction  may  be  set  aside,  417. 
Held  otherwise,  where  no  objection  made,  417. 
Cannot  be  impugned  because  court  clerk  was  de  facto  officer,  317. 
Not  qua8ha»-Ie  because  obtained  by  de  facto  prosecuting  attorney. 

Not  quashable  because  complaint  prepared  and  filed  by  de  facto 
assistant  attorney-general,  310. 

Not  assailable  on  grouhd  that  warrant  was  executed  by  de  facto 
constable,  318. 

Quashed  where  jury  list  had  been  prepared  by  commissioners  act- 
ing after  qualification  of  successors,  320. 

CORONER— 

Failing  to  give  bond,  de  facto  officer,  138. 
Same  when  failing  to  renew  his  bonds,  137. 

CORPORATION— See  De  Facto  Corporation. 

Steward  retained  by  parol  may  be  a  de  facto  officer,  178. 

CORPORATION  ACT— (English.) 

Provisions  of,  generally  held  directory,  144. 

CORPORATION  ATTORNEY— See  Attorney. 

COUNCIL— See  Municipal  Council. 

COUNCILMAN— See  Councillor. 

COUNCILLOR— See  Alderman— Municipal  Offlcera. 

Person  appointed  by  two  councillors  is  de  facto  officer,  though 
they  do  not  form  a  quorum,  185. 

Appointed  by  four  councillors  one  of  whom  was  merely  de  facto 
councillor,  held  a  de  facto  officer,  343. 

Appointed  with  the  concurrence  of  a  councillor  whose  appointment 
18  a  patent  illegality,  not  de  facto  officer,  302. 

De  facto  officer,  though  changing  his  residence,  166. 

Member  of  council  becoming  insolvent,  de  facto  officer,  thoush 
statute  declares  his  seat  vacant,  145,  168. 

Person  appointed  councilman  while  office  is  full,  not  de  facto  of- 
ficer, 77. 

COUNTY  ATTORNEY— See  Attorney. 

COUNTY  COMMISSIONERS— I,  e  CommisMoners. 
Failing  to  take  oath,  de  facto  officers,  136. 

De  facto  officers,  thoush  continuing  to  reside  in  a  Icrritnry  <!,•- 
tached  from  theirs,  187. 


INDEX. 


687 
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,,co„curr:S^orStTS'T,„*>''«  ""'-«'"*  the  ,equi«d 
constitute.  .pUnt^".''n«roEriSf  "*""•  "  """'  't**^ 
COUy.      TUDGE-See  Judge. 
COUNTY  OFFICERS-See  Alunicip.,  Officer.. 
COUNTY  JHBASURER-See  Tre..urer 

Failing  to  take  oath.  136. 
f**''"«  to  give  bond,  138. 

K  X  not^xS  witlln^'o;:""".?""-'  "-.  ^37. 
Acting  durimr  a^nn^T         ^'JP*''  *""«.  137. 

Not^vin^Tn^'r^l.n':™  h"eV^"tit"ur";"^  '~-^'  '". 
«fjS£«'«*ke«oiBcev"cantTl60        '"**  '*'"'"'*   t''"  ""oh 
Riling  an  office  improperly  d'eolured  vacant.  178 

COUNTIES— 

Oo"n?y"tSc"hl!j'P»'  corporation..  46. 

beJme  I'Cn.^ipXiieVV"™"^*"""''-'  '-•  »"'"  "ot  to 
JB  ^^  "cSX%ionr  ""«-•  '-  ^e>d  to  he  a  d. 

K  .^:^-i;^^^'-^'^  -ore-rEr^3i,Tg  i- 

COURT— 

&al?y*';toli,C""iy  recognized,  306.  397. 
e„„„V»nHicting  yoc?JK7"'*  "^«""*''  '»• 

-J^-ion  .ie.^%-^rae^f.SI-V;^^^^^^^^^^ 

|«-XofTn'So^lS"3V*'  '"'*°  «-— t.  398. 

8p.nrrurt°a'c«i;  2^^^"!?:'' f^^ ^  ^""^ "'  3»«- 
held  to  be  de  filcto  Jourt:  399  ^'^''^'^  ***  ^'°«'"'""'  Union. 

Finalir^f^  1'  '"'■''.'»"  J-dgment.,  402. 
Jurirtic?^^'  TK^^tr^T''  "'  ^*  J"'«  ~"rt.,  403. 
^  Within  the  rebel  KlS^  ~"'*«  «"ci«ble  only  over  citi«„, 

'""^lia.'^^or'^^™**  ^•'"^■--  '-  -««"•'  Purpoee..  not  recog- 

"~uA"4"^.'''  ~""  ""^  J-'^'y  ""Ocr  .  judgment  of  .uch 
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COURT— Coi»(tttiMii. 

Person  declared  elected  bjr  a  competent  court,  a  de  facto  officer,  01. 
After  adverie  judgment  of  competent  court,  incumbent  generally 

not  a  de  facto  olUoer,  94. 
Void  election  by  fltcal  court,  may  ooutitute  appointee  a  da  facto 

officer,  91. 

COURT  CLERK— 

Holding  unconstitutionally  created  office,  not  de  facto  officer,  36. 
Person  acting  as,  under  McEnry  government,  not  de  facto  officer,  92. 
Person  may  be  de  facto  court  clerk,  though — 
Failing  to  Uke  oath,  136. 

Having  taken  oath  to  support  the  Confederate  SUtea,  128. 
Failing  to  give  bond,  138. 
Holding  office  for  more  than  eight  years,  against  oonatitutional 

provisions,   169. 
A  minor,  154. 

Acting  after  his  term  has  expired,  119. 
Acting  after  having  resigned,  but  before  qualification  of  his 

successor,  122. 
Holding  over  after  general  election,  but  before  his  successor  has 

qualified,  122. 
Appointed  for  longer  period  than  warranted  by  law,  179. 
Acting  after  having  become  a  receiver,  or  intendiTnt  of  a  town, 
170. 
May  be  Master  in  Chancery  de  facto,  though  order  appointing  him 

defective  in  not  assigning  any  special  reason,  176. 
Acknowledgment  taken  before  de  facto,  valid,  316. 
Recording  of  deed  by  de  facto,  valid,  316. 

Attachment,  summons,  scire  facias,  issued  by  de  facto,  valid,  317. 
Process  issued  by  de  facto,  sufficient  to  interrupt  prescription,  317. 
Court  is  not  without  jurisdiction,  though  clerk  thereof  only  de 

facto  officer,  317. 
When  title  of,  not  triable  on  certiorari,  436. 

Title  of,  cannot  be  inquired  into  by  comptroller  of  treasury  upon 
audit  of  his  accounts,  434. 

COURT  COMMISSIONER— See  Commissioner. 

CRIMINAL  RESPONSIBILITY— 

De  facto  officer  criminally  responsible  for  his  acts,  253. 

Not  generally  liable  for  non-feasance  in  office,  264. 

Officer  illegally  elected  or  appointed,  not  bound  to  serve,  264. 

On  indictment  against  a  constable  for  not  serving,  proof  of  his 
appointment  or  election  must  be  given,  254. 

De  facto  overseer  of  highways  not  liable  to  penalty  for  non-repair 
of  roads,  where  he  has  disavowed  his  authority,  264. 

When  de  facto  officer  liable  for  non-feasance,  266. 

PerE.in  professing  to  be  road  overseer  may  be  indicted  for  non- 
repair, 255. 

Where  de  facto  officer  undertakes  to  perform  official  acts,  he  may 
sometimes  be  bound  to  complete  them,  256. 

De  facto  officer  liable  for  malfeasance  in  office,  267,  258. 

De  facto  officer  liable  for  embezzlement,  267. 

De  facto  officer  liable  for  extortion,  269. 

Where  office  has  no  lejjal  existence,  pretended  incumbent  cannot 
be  Kuilty  of  extortion.  269. 

l>e  facto  officer  liable  for  accepting  a  bribe,  260. 
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CBIMNAL  RESPONSIBILITV    ^    .. 

De  facto  officer  li«hi-#     ^~^'^''»«'e«'- 
Regarded  m  .'  SLr"**/"'"'"*  ""eape,.  ,oi. 

j-e^^eTS?lr: "'"" """"  "*^'  ^^ «-  -  - 

I  prosecuted,  264 


Tt.Il-  'li        "'»   *"*•  -  — «u 

„  «  offen«.  264. .       "^  '"  "««*'.  "'ithout  acting  Vi^ach.  i.  „ot 


in  EngUnd  •nd'cwSST'acfin^^''*^^"*  °'  •»«***'.  264.  474 

^§^wTtC»&S^«-i,«'  «-»  '•"".  ^««.  474. 
CROMWELIr- 

Gover.„ento,.,.,e  facto  government.  42. 
CUMULATIVE— 

DAMAGES— 

'^26fcV'*'  "•-""'  to  d-age.  for  .ctin.  without       .. 
What  amount  recoverable   272  "'*'"""^' 

Amount  recoverab^  .  Tregpagger.  """'•  272. 

de  facto'oEl,''-  •"  ""'*  '"  «W.  by  de  Jure  officer  again.t 
Sometimes  salary  by  wav  of  j—  »*r«"nst 

proceedings.  474.  ^     "^  °'  *''"»"««'  recoverable  in  quo  warranto 

"Si?'.'-'  -»■■ -  «"  » -..„.„..,» _. 

DEBENTURES— 

Authori«ed.  signed,  or  issued  by  de  fa.tn 

OtheLisp  „K  municipal  officers,  valid, 

O^herwis^e  where  m„„,eip.,  „,^„,^,,„„ 

S-^ed  by  de  facto  mayor,  valid,  .,,3.  "''' 

DEEI>— 

R^'rdinUf™fflV",^'^ nr-''?'  "*""'  74. 
Made  by  one  who  waTprefe^L  1  *''*''•  ''""'l'  ^^9. 

De  Facto— (4. 
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DEED— CoH^niMd. 

Bbidb  where  taken  before  de  (aeto  etorka,  or  deputy  elerka,  U6. 
(teme  where  taken  before  de  facto  juitiee  of  the  peace,  310. 
Jleeordeil  by  da  facto  clerk,  valid,  310. 

DE  FACTO— 

Meaning  of,  22. 

DE  FACTO  CORPORATION— See  De  Facto  Manieipal  Corporation. 
Definition  of,  47. 
Requititea  to  eonititute,  49. 

Charter  or  general  law,  40. 

Bona  fide  attempt  to  organiie,  49,  08. 

Uier  of  corporate  franchise,  40,  02. 

DE  FACTO  COURT— See  Court 

DE  FACTO  DOCTRINE.  THE— 
Definition  of,  1. 
Origin  of,  fi. 
Neceeaity  of,  3. 
Universality  of,  4. 
Grounds  on  which  it  is  founded,  3,  0. 
Diiferent  from  legal  presumption,  12. 
To  what  officers  applicable,  13. 
Historical  sketch  of,  in  England,  S. 
Historical  sketch  of,  in  United  States,  8. 
Historical  sketch  of,  in  Canada,  10. 
Greatly  developed  in  United  States,  8. 
Not  so  in  Canada,  10,  42S,  420. 

When  running  on  parallel  lines  with  legal  presamption  as  to  title, 
109. 


DE  FACTO  MUNICIPAL  CORPORATION— 

Principles  of  de  facto  governments  sometimes  applied  to,  42n. 
IncidenU  of,  48. 

Has  same  power  to  transact  business  as  a  legal  corporation,  48. 
Officers  under,  are  recognized,  48. 
Requisites  to  constitute,  40. 
Charter  or  general  law,  40. 
Bona  fide  attempt  to  organize,  49,  58. 
User  of  corporate  franrhise,  40. 
Where  no  law  authorizing  municipal  corporation,  no  such  oorpo 

ration  can  exist  de  facto,  aO. 
Views  of  the  authorities  as  to  whether  an  unconstitutional  law  can 

create  a  de  facto  municipal  corporation,  SI. 
Doctrine  that  it  cannot,  52. 

Village,   levee   district,   township,   territory,   organized    there- 
under, not  de  facto  municipal  corporations,  52. 
Doctrine  that  it  can,  as  causing  merely  an  irregular  organization,  63. 
Organization  of  county  recognized  on  that  ground,  54. 
Territory  annexed  to  a  city  by  unconstitutional  law,  held  to 

be  subject  to  authority  of  ci^,  64. 
County    unconstitutionally   organized,   a   de    facto   municipal 
corporation,  66. 
Authorities  unconditionally  holding  that  unconstitutional  law  can 
ereate  a  corporation  67. 
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Toii^"/*^;  ^  "*""^  "  •*•  '-'to  corpora. 

«»"  SIS  t  Sr-W"""*  "•"  "'^'"» '"  - 

D£  FVACTO  OFFICER— 
i>eflnition  of,  22 
General  characteri.tiw  of  21 

^.  officer  aa  to  public  23      '  *^- 

"*  jure  office  necesaary,  28. 
n  See  Office.' 

Po.««.,on  of  office  „ece.«ry,  26,  73. 

Color  «#  «*i         ****  PoBaeggion. 
Color  Of  title  or  a^thoHty 

Functionarle.  of  de  f.c^  1  °'  ^'*'''- 

Peraon  holding  offitXSTrSdTj'  f  '•'*«•  «•  «• 
Punctlonarie.  oft  {j^'^^^-Sd^i^r'"-'' ^•'•«- 
fleer,.  48.  **»   ""'^  """"ciP««   corporation.,   de   f.cto   of- 

^3  """"r^r^fi--  — Officer... 

^^^^ZfdTfar-^Sl^J^^^^^      —  •-  U.e„  po.«..io„. 
Conflicting  caie,  77. 
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DE  FACTO  OFFICER— Opulnwerf.  ^  ^    .  ,__  ,_,„. 

Penon  acting  tfUr  Judjmvnt  of  ouitor  or  lArtnt  dceiiloa  afalnu 
him,  not  •  da  facto  officer,  94,  308.  .    .  «.   » 

Seo  Color  of  title— Judgment  of  Ouatar. 
ClaMiflcation  of  offlceri  de  facto,  95. 
By  reputation  or  acquiescence,  9S,  90-112. 

See  Reputation  and  Acquieacence.  .    ,    ^      _ 
Officers  entering  before  commencement  of  term  are  de  facto  offlsert, 

'       '  See  Entry  before  Commencement  of  Term. 

Officers   holding  over   under   color   may   be   de   facto  ofBcera,   9B, 
116-126.  ^ 

See  Officers  Holding  Over. 
Persons  duly  elected  or  appointed  but  failing  to  qualify,  are  da 
facto  officers,  127-180.  t<i*i.„ 

See  failure  to  Qualify  and  various  other  Tltiea. 
Person  may  be  de  facto  officer,  though  ineligible,  98,  161-163. 

See  Ineligibility. 
Officer  Lycoming  disablitd  to  hold  the  office  during  currency  of  term, 
generally  held  de  facto  officer,  96,  166-170. 

See  Disability.  ,  ^        . 

Person  holding  under  color  of  an  irregular  election  or  appointment, 
de  facto  officer,  06.  171-181. 

See  Irregular  Election  or  Appointment. 
Person  may  be  de  facto  officer,  though  elected  or  appointed  by  un- 
authoriMd  official  person  or  bodv,  98,  182-191. 

See  Lack  of  Authority  to  Appoint  or  Elect. 
Person  elected  or  appointed  by  or  pursuant  to  an  unconstitutional 
law.  a  de  facto  officer.  102-202. 

See  Officers  Holding  Under  Unconstitutional  Law. 
Enjoys  no  personal  privileges  or  ridhts,  23,  203,  204. 

See  Privileges— Rights. 
Acts  performed  for  his  own  benefit  j;oid,  23,  203. 
Has  right  to  exercise  office  pending  litigation  of  his  title,  «)». 
Enjoys  righto  for  beneHt  of  public,  205,  211. 

See  Rights— Injunction. 
Not  entitled  to  obUin  office  or  official  records,  as  against  one  hav- 
ing a  superior  title,  209.  .     .  ,       ,  ^.        ,  ui-  .i..fi.>. 
Bight  of,  to  protection  of  crimminal  law  in  execution  of  his  dutiea, 

213-218. 

Pee  Protection. 
Not  generally  entitled  to  official  salary,  236. 

Bao  Sftlftry. 
Generally  liable  to  same  duties  and  liabllitlea  at  de  jure  officer,  241- 

281. 

See  Duties— Llabilltiet. 

Criminal  responsibility  of,  253-263. 

See  Criminal  Responsibility.  ^    ,    .   ». 

Cannot  derive  beneflts  from  his  defective  title  so  as  to  be  in  better 
position  than  if  he  was  a  de  jure  officer.  252.  _uu„..» 

Liable  to  damages  when  sued  as  a  trespasser  for  acting  without 
authority,  263,  266-272. 

See  Trespasser. 
Sureties  on  official  bond  of,  liable,  276,  et  seq. 

See  Sureties. 
Acta  of,  Talld,  3-11,  301.  et  seq. 

Saa  Acts* 
Person  may  be,  as  to  certain  persons  and  not  as  to  others.  303. 
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DE  FACTO  OFFlcm-iJonUHumI 

Appointor,  not  reipon.iblVfo;  .«t.  n«        . 

Lonllicting  cam,  307. 
officer.  44/    **'  '"°**'  »«  determine  de  fwto  ch.r,cUr  of  u 

xitu  Of.  not  ^.i.Mr.'rr.:-,^. ,,,. 

>^ute'(4*i';.''-  -li'tio;  to  Recover  8.Ury. 

«-  -ow  .  ^.HdtMSttJJS^t^S^^  '^^   • 
After  judim»„»  .  ***•  J«»"««tion.  '^     *  *"  J"**"^  "  "  «««'.  430. 
^ter  judgn«nt  ,„  ,„„  w.rr.nto,  .eU  of.  ..«„.„  „^,  ,,^  ^.^ 

^=5*CT0  GOVERNMENT- 
Munition  of,  42. 


i.  42. 


P  ""•"""  01.  4*. 

AcW.'^at"  "'  '"-"-"e..  42. 
tein?™*."'  Cromwell,  example  of  42 

r,™  **'  °»n  Domingo,  398. 
<-"•  of  Sir  M.tthei  H.l.  under  Cromwell.  398 
DEFAULTER— 

M.y  become  de  f.cto  officer,  188. 

DEFEATED  CANDIDATE- 

«ot  «  good  relator  in  quo  warranto. j. 

office,  464.                  *'"**  warranto  proceeding,,  unle..  entitled  to 
May  have  auffioi..*  i-» .  .  *" 


May  ha've  .ufficient  intereet  a.  a  taxpayer.  464. 


DEFEASIBLE  TITLE— 

0«-  holding  by.  di.tingui.Hed  in  New  Vor.  from  offl«r  de  facto. 

DE  JURE— 

Meaning  of,  21. 

DE  JURE  OFFICER— 
Definition  of,  21 

Generally  entitlell  to  «:ar^  of  offl.     2,» 
See  Salary. 

""^^iy^RY-^ee  Official  Recor'd.. 

Of  public  record,  to  de  facto  officer,  valid,  208. 

DEMISE  OF  THE  CROWN- 

&.S  1o%V.*f  I'^nf*  ""'l^°«-'-  "«• 
executed.  ]]«."""""*  «"*»""',  bona  flde  executed  after,  well 


1  I 
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DIPUSITI0N8. 

Takra  after  dtmlM  of  th«  Crowa,  but  btfor*  Mtmt  is  knowa,  »»IW, 

110. 

Takta  btfort  d«  facto  officer,  valid,  IW. 

DEPUTY— 

PartoB  unlawfully  but  opniy  actia*  aa,  in  euatom  bouae,  a  ite  facto 
officer,  100. 

Pcnon  unlawfully  acting  ai  deputy  diitrict  clerk,  but  in  full 
charge  of  the  office,  ndiccr  de  facto,  10». 

Acting  during  hie  principal'a  aecond  term  without  re-api-ointment, 
de  facto  o^r,  Wn.  "^"^  ' 

Appointed  without  authority  by  another  deputy  may  ba  de  facto 
officer,  183,  184.  r    t        i 

Deputy  chamberlain  appointed  without  authority  by  the  chamber- 
lain, de  facto  officer,  180. 

Deputy  city  etork  failing  to  file  oath  within  time,  de  facto  officer, 

De  facto  officer  liable  for  acte  of  deputy,  2S0. 

Acting  after  death  of  principal  it  known,  not  de  facto  officer,  302. 

Arraignment  of  prieoner  by  de  facto,  valid,  317. 

DKPLTV  AUDITOR— 

Actins  during  hia  principal's  aecond  term  without  ra-appointment, 

de  facto  ofHcer,  120. 
Person  may  be  deputy  county  auditor  de  facto,  though  only  verbally 

appointed,  176.  o         ,  , 

DEPUTY  CHAMBERLAIN— See  Deputy. 
DEPUTY  CITY  CLERK— See  Deputy. 

DEPUTY  COURT  CLERK— 

Person  actins  as,  under  no  appointment  from  the  Clerk  and  while 

separated  from  hia  assumed  principal  during  the  civil  war,  not  a 

de  facto  officer,  92. 
Person  having  acted  as,  at  a  distant  period  and  not  remembering 

thereof,  regarded  as  de  facto  officer  as  to  his  signature,  109. 
Failing  to  telce  oath,  de  facto  officer,  136. 
Fkiling  to  give  bond,  de  facto  officer,  138. 
Person  may  be  de  facto,  though  only  verbally  appointed  by  th«  clerk. 

176. 

May  be  de  facto  officer  though  appointment  not  conflrmed  by  super- 
visors, 175. 
Adcnowledgments  taken  before  de  facto,  valid,  316. 
Attachment  issued  by  de  facto,  valid,  317. 
Writ  signed  by  de  facto  female  deputy,  valid,  317. 
Swearing  of  juror  by  de  facto,  valid,  320. 

DEPUTY  CONSTABLE— 

Failing  to  take  oath,  de  facto  officer,  J36. 
Failing  to  renew  his  oath,  de  facto  officer,  134, 
De  facto,  may  kill  person  resisting  him,  216. 

DEPUTY  COUNTY  ATl'ORNEY— See  County  Attorney. 

DEPUTY  MARSHAL— 

Failing  to  take  oath,  de  fact..  olTieer,  136. 

Taking  oath  before  unautlinrized  person,  de  facto  officer,  131. 


liimucn  urn  to  uvrwuaj 
^"l^"^.  NOTARY  PLBUC- 

*•'""«  ^  «^«  <»th.  dt  focto  offlctr,  lit. 

UilPLTV  BI£CORDKR-«„  |u«,rt.r. 

OKPH  Y  HKOIHTIUK- 

Ac.lng  .a.r  d«th  01  hi.  princp.,  ..  known,  not  d.  ,«to  omcr 
Acting  .lUr  ««.„„!  ol  hi.  princip.1.  „.,  b.  a.  ,.«t„  offlcr.  m    ' 

DEPUTY  8HKRIKK- 

""uc^a*  fii"""-''*  —»«'  t.m  Without  r...ppoi„t«..t.  d. 

i^   f»cto  offleer    thoS«h  ?S^.„      "*  "ot  recorded,  13U. 
|*«y  be  de  facto  officer,  thoush  under  u.   liu 

**'.J^.n't»':^t?l'jr '•  '"•  ^'-  -  '••^-'.v.dice  o,  .pprov.,  o,  hi. 
H-J.tl«g  on.  «tln.  ..  deputy  .herilf.  without  color,  not  .n  offence. 

tenW'«?uUtirn'h"rL,»«L'''''L!  ^".'•*  ""••  ='«»- 
270.  "Puwi'on  hai  «)nietime.  bMn  udmitted  in  »uch  gum 


Bl„i  T  V  '  /'^'•"nw  on  ball-bond  to  de  fact 
Replevin  bon/uicen  by  d.  facto,  valid,  321 


"^  lJ!"'olLrb«f  With  tWal'utr  ''"""""r  '""  ••«""-  Of 
officer,  110.  "•"  "cquiewence,  con.titute.  him  Ue  facto 

^^'^iS^SVt*.*"*"!'"""  »'  Office. 

Statute  decUrIng  forfeiture  of  office  generally  held  directory.  ,40, 

Sometime,  held  mandatory,  140,  IflOn. 

D*  4  ^  See  Forfeiture  of  Office 

SUtute  providing  for  appointment  ^writing  held  directory.  170. 

DISABILITY-See  Ineligibility. 

tW^M?    """T*?*  .'"**  """ther  town,  160 
^^uk^^feT'  ~""'"'"'  '*"«>'  »"»'-.  -«'"  "ke  cir. 
^'"w*  "I  rwidence  eflfected  by  lav,  1«7 

Uw^'te  .%%7''''*  "^'^  """'"""f '-  ^•''"-'y  ""«ed  by 

^runV^Ta'?.'*""""*  ~°"""'"8  *»  «••«»•  "«  •  newly  erected 


ii 


086 


INDEX. 


[SSriUMCU     4BS    TO    ■CCTIONS] 

DISABILITY— Continued. 

County  judges  sitting  in  territory  deUched  from  their  county, 
167< 
Municipal  councillor  becoming  insolvent,  145,  108. 
Disqualiflcation  by  rewon  ol  exhaustion  of  constitutional  period. 

Circuit  court  clerk  holding  more  than  eight  year,  though  it  be 
violative  of  the  constitution,  169. 
Aecentance  of  incompatible  office,  170,  317. 

Notary  public  accepting  the  office  of  judge  or  deputy  county  re- 
corder, 170. 
Judge  or  justice  of  the  peace  becoming  a  member  of  Congress 
or  of  legislature,  170. 
But  held  in  New  York  that  alderman  was  not  a  de  facto 
officer,  after  being  elected  to  Congress,  170. 
Judge  accepting  office  of  code  commissioner,  170. 
Street  commissioner  accepting  office  of  colonel,  170. 
Justice  of  the  peace  becoming  a  constable,  or  a  court  clerk,  or  a 

coroner,  170. 
District  court  clerk  accepting  office  of  receiver,  170. 
Constable  accepting  office  of  justice  of  the  peace,  170. 
Deputy  sheriff  accepting  like  office,  170,  321. 
Township  trustee  becoming  postmaster,  170. 
Supervisor  of  roads  appointed  township  trustee,  170. 
Clerk  of  court  becoming  intendant  of  a  towL,  170. 
School  trustee  accepting  office  of  commissioner  of  incorporated 
district,  170. 
Person  acting  in  the  place  of  absent  or  disabled  judge  is  de  facto 
officer,  though  appointment  made  under  a  void  enactment,  195. 

DISCRETION  OF  COURT  IN  QUO  WARRANTO— 
Must  be  soundly  exercised,  465. 

Whether  by  granting  leave,  court  exhaust  its  discretion,  465. 
Cases   where  leave   has  been  refused,  not  necessarily  authorities 

against  granting  of  quo  warranto,  465. 
Circumstances  affecting,  466. 

Where  no,  or  no  adequate,  remedy,  466. 
Where  new  or  doubtful  point  of  law,  466. 
Where  application  is  frivolous,  technical  or  useless,  466. 
Where  official  term  has  expired,  466. 

Where  irregularities  have  not  effected  result  of  election,  467. 
Where  public  inconvenience  would  result,  467. 
Where  corporation  would  be  dissolved,  467. 
Where  election  held  on  wrong  day,  177,  467. 
Where  office  is  unimportant  or  for  short  term,  467. 
Ifotives,  conduct  and  standing  of  relator  considered,  468. 
Relator  acting  in  bad  faith,  468. 
Relator  acting  in  spirit  of  revenge,  468. 
Where  relator  actuated  by  party  spirit,  468. 
Where  de  facto  officer  is  drawn  insiduously  into  a  confession, 

468. 
Where  relator  has  agreed  not  to  enforce  a  by-law  upon  which 

is  grounded  the  application,  468. 
Where  relator  is  legal  advisor  of  defendant,  468. 
Where  relator  is  guilty  of  laches,  468. 
Where  relator  has  concurred  in  illeg»Iity,  468. 
Where  relator  his  been    instrumental    in    calling   election    on 
wrong  day,  468. 
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^P  reiato,.  «tie  U  e,uaU,  derecUve  wiU.  that  of  Ue.end.„, 

Where  re  atoJ  "  L°  '"f'S*".*  "'cumstances,  468 
or  write?  468.'"""'  '""""'"°»  »"  «««««.  though  unable  to  re«l 

DI8QUALI.ICAmN-SeeDi«Mmy-l„e,.gibnity 
DISTBJS8S-  ^' 

"""de&r oSS  :1r «  ""'-tor  ha,  failed  to  .ubacribe  th, 

DISTRICT  COUBTCLERK-See  Court  Clerk. 
DISTRICT  niEASURER-See  Treasurer 

DITCH  OOMMISSiONERS-See  Con.„i„ioner, 
DRAIN— 

DRA^^  n   '^  ""  ^°'"'"""""''"'  '-^'""^  --«>.  3Hn. 
DRAINAGE  DISTRICT— 

DRAINAGE  COMMISSIONERS- 

D.OINAOE  Omc,,^^  „„,^  C»,„,..,.„„ 
DUTIES— 

Ot  de  facto  officer  eeneralii.  f  h- 

X"Lffli^^^"'»^  "  tho-e  of  Officer  de  Jure,  241. 
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[BircMMCu   Aaa  zo  ■■ctionii] 

ELECTIONS— Continued. 

Eugluh  judicial  doctrine  followed  in  Canada  in  one  caie,  3S8. 

Where  presiding  officer  at  municipal  election  left  before  election 
completed,  358. 
American  Congress  formerly  opposed  to  application  of  de  facto  doc- 
trine, 9,  359,  360. 
Distinction  formerly  made  thereby,  between  election  officers  ineligi- 
ble and  those  failing  to  qualify,  300. 
De  facto  doctrine  now  recognized  by  Congress,  9,  361,  362. 
Congress  still  requires  election  officers  to  be  appointed  by  autliorized 

persons,  363. 
American  courts  recognize  application  of  de  facto  principles  to  elec- 
tions, 364. 
Irregular  appointment  of  election  officers,  174,  189,  363. 
Appointment  by  unauthorized  person  or  body,  186,  194,  365 

Conflicting  case,  366. 
Officers  ineligible  or  disqualified,  366. 
Omission  to  take  oath,  367. 

Election  officers  acting  in  insufficient  number  or  joined  by  im- 
proper persons,  368. 
Whether  candidate  can  be  a  good  election  officer,  306. 

ELECTION  COMMISSIONERS— 

Appointed  by  legislature  without  authority,  de  facto  officers,  186, 
194,  366. 

ELECTION  OFFICERS— See  Elections. 

Person  declared  elected  by,  a  de  facto  officer,  91,  180. 

Misconduct  of,  does  not  vitiate  election,  unless  result  is  affected, 

loll 

ELECTIVE  OFFICE— 

Distinction  between  elective  and  patent  office  in  regard  to  posses- 
sion, 24  n.  or 

Appointment  .to,  constitutes  the  appointee  de  facto  ofBcer,  188. 

ELECTORS— 

Person  elected  by  unqualified,  may  be  de  facto  officer,  174. 

embezzlement- 
Do  facto  officer  criminally  responsible  for,  267. 
Letter-carriers  de  facto,  embezzling  letters,  267. 

EMOLUMENTS— See  Salary. 

EMPLOYMENT- 

Distinguished  from  an  office,  16. 

Difference  between  office  and  employment  in  regard  to  reooverr  of 
•alary,  222  n.  o  j 

ENGINEER  DE  FACTO— 

Validity  of  award  made  by,  11. 

ENTRY  BEFORE  COMMENCEMENT  OP  TERM— 

Person  entering  before  commencement  of  his  term,  may  become  de 

facto  officer,  113. 
Question  whether  he  derives  color  from  his  election  or  appointment, 
li3|  114. 
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Where  p,r«,a.tt«„„,    ,  ""**•■■""' "•J' be  de  facto  officer. 

Where  offlMr  «,«-,  *      .  *  "*"*  »  <^e  '«cto 

«Nl'aY.TAKER_ 

'"""&"Zr':  ?!"»  -""  P-biic  .c„ie«e„ee  „  entr.-taW.  de 

EXCLUSIVE-  '"**  °®"*''  '«• 

-.^_  "«^ 'ne  debt  named  in   iiis 

EXPIRATION  OF  TERM-See  Holdin 

««--Bee  Holding  over  Offlcera 

EXTORTION— 

2^p  »  -n.tlt„t.on.„,  created  office,  cannot  he  «„nt.  o, 
De  facto  officer  criminally  liable  for.  259. 
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iBlrBBBNCIB  AMD  TO  SECTIUNS] 

FALSE  IMPRISONMENT— 

De  facto  officer  liable  in  damages  for,  when  sued  at  a  treapasier, 
267,  208. 

FEES— See  Salary. 

FEMALE  OFFICERS. 

Female  made  eligible  to  an  office  by  a  void  enactment,  is  a  de  facto 

officer,  39,  194. 
Female  claiming  to  be  school  luperintendent,  while  there  in  a  de 

jure  luperintendent  in  possession,  not  de  facto  officer,  77. 
Female  may  be  de  facto  notary  public,  though  ineligible,  316. 

FINE— 

Usurpation  generally  punishable  in  United  States  by  fine  and  im- 
prisonment, 264. 
A  fine  sometimes  imposed  on  usurper  by  judgment  in  quo  warranto 
in  United  SUtes,  264,  474. 
Not  so  in  England  now,  264. 

FORFEITURE  OK  OFFICE— 

Municipal  corporation  not  liable  for  mousy  declared  forfeited  by 
prior  supposed  corporation,  which  had  not  even  a  de  facto  exist- 
ence, 61. 
Statutes  declaring  forfeiture  of  office,  generally  held  directory,  140. 
Generally  held  that  forfeiture  must  be  declared  by  quo  warranto, 

144,  145,  472. 
Until   forfeiture  duly  declared,  incumbent  generally  an  officer  de 
facto,  140. 
Sheriff's  bond  not  given   in  time,  statute  declaring  that  in 

such  case  "he  shall  forfeit  his  office,"  141. 
Sheriff  failing  to  renew  his  bond,  statute  declaring,  "in  default 
of  giving  such  security,  his  office  shall  be  deemed  vacant,"  141. 
SherifTs  bond  not  executed  in  time,  statute  declaring  he  thereby 

"vacates  his  office,"  141. 
Justice  of  the  peace  failing  to  take  oath,  statute  declaring  "he 
shall  forfeit  the  office  to  which  he  may  have  been  elected  or 
appointed,  and  shall  be  deemed  guilty  of  a  misdemeanor  pun- 
ishable by  fine  or  imprisonment,"  141. 
Overseer  of  the  poor  taking  improper  oath,  statute  declaring 

that  this  shall  be  deemed  a  refusal  to  serve,  142. 
Commissioner  of  highways  not  executing  bond,  statute  declar- 
ing, "he  shall  forfeit  the  office  to  which  he  may  have  been 
elected  or  appointed,"  142,  314. 
Sheriff  not  renewing  his  bond,  statute  declaring  his  office  vacant 

and  all  his  acts  absolutely  void,  143. 
Master  in  Equity  failing  to  qualify,  statute  declaring  hii  office 

"shall  be  deemed  absolutely  vacant,"  141. 
Town  clerk  moving  into  another  town,  statute  declaring  the  of- 
fice vacant,  166. 
Engli^  cases,  144. 

Under  the  Test  Act.  144. 

Effect  of  words  "shall  be  ipso  facto  adjudged  incapable  and 
disabled  in  law"  to  hold  the  office,  and  the  same  "shall 
be  void,  and  is  hereby  adjudged  void,"  144. 
Town  clerk  not  making  declaration  of  office,  statute  declaring 
his  election  void,  144. 


INDEX. 
[unuMcn  AM  TO  stcrio.va] 


701 

•.-•'auaCBB     AU     TO 

y^^^^^'^^^^T  .t.t„te  declaring  hi.  «.t  .UU 

^     fuTdlS^  'SSo'far '•'''  *"•>  --"o'  board,  stat- 
Mandatory  con.tru^ction  apCnflv  n):?'-**'  ""?  '^'"'"  ^*" 

that  defaulting  offlc'r^s  I  dL^^  "ncongistent  with  holding 

When  for?e&°4Lro7o™  ^?  ^""""*°'  "".  ■ 
O^OLER-See  Escape..  "'  """^  -"'^  ^^  ''--^'  ««• 

GOVERNMENT-See  De  Facto  Government. 
GOVERNOR— 

v«^   ^*  by  hi.  .uccesMr.  124  *''*  *»'""S  of  the  oath  of 

Per.o'^  t"^  Jn'talled,  139: 

de  facto  Xe"' 9""  '"^"^  ''-»-»  of  General  Assembly,  not 
P.rdon''|SnMrd"eSrct^.%™;-<'  -"«terally.  79. 
HABEAS  CORPUS— 

Co'"^;?"'-  '"'"'  ''  ""'  ""^'"^  "•>  '-^"'  exist. 

;p;'  ^*  hW:Cd"tt^S^',?^"  ""-»>-''>«  on.  When  oh- 

Title  of  judffe  of  onnrt  i..,i  ^ 

Tit!:  0I  d':  a  s  orn.fd^r^  *'^"« »».  435. 

Title  of  one  hoMi^Tby  void  ^mi-'i^'^'ri"  ""*  ^^'^ble  on.  435 
Priwner  refu.ing  to  dem-er^^*  •*"!•  ''e'e™inaWe  on,  435 
on.  if  q«e.tio„%f  ti?re";::„7.?t'e  T35'''  ""'  "^  ^'''^^"«<xi 

HEALTH  COMMISSIONERS-See  Health  Officers 

HEALTH  OFFICERS- 


IMPERATIVE-See  Mandatory. 
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[URUNCn    AU    TO    •ICTIOIfa] 

IMPROVEMENT  DI8THICT— 

Irregularly  organized,  m  de  facto  munidpal  corporation,  S». 

INCOMPATIBLE  OFFICE— 

"^  ofST'flrrt  *  fflw  'l62***"'*  ***'  ^  *"  ""**'''  "P*"*"  •  'orfeiture 
Same  rule  in  United  States,  162. 

^^^^'J^?"?"**  **•  'J'»«harge  duties  of  fint  office,  U  may  be  an 
officer  de  facto  ai  to  it,  163,  170.  j  «=  •» 

^^iM^ttw  "iel  'PP"''*'''*  °"'y  '*•'*'*  ""*  «*<*  «*«>  *»  reeigned 
Difference  between  England  and  United  SUtes  as  to  right  to  re- 

^«i^~n"*'  ""/iKl"*  to  resign,  his  appointment  to  a  second  office 
generally  constitutes  him  a  de  facto  officer  as  to  new  off  ce,  162, 

See  Disability. 
Acceptance  of,  subject  of  inquiry  in  quo  warranto,  473. 

INDICTMENT— 

ForextortiOT  is  invalid,  if  against  officer  holding  unconstitutionallv 
created  office,  36.  ' 

^"law  ^Id  vow'k^  attached  to  a  county  by  an  unconstitutiooal 
Found  in  a  county  unconstitutionally  organised,  held  valid,  65. 
319 ""  because  obtained  by  de  facto  prosecuting  attorney. 

Not  set  aside  because  jniy  selected  by  de  facto  officers.  320. 
jui7!*320.  *  "*•  '•'*°  P"'**«*P«*«»  *n  dewing  of 

INEUGIBLE  CANDIDATE-See  Ineligibility. 

Votes  cast  for,  not  generally  void,  164. 
offlwr!*164!'  '****'*  «rti«e«te  of  election,  and  becomes  de  facto 

Rule  different  where  ineligibility  notorious,  164. 

INELIGIBILITY— 

'^352,'*36"Y66*  "*'  '"*"  °^'^''  *'"'"*''  '"*"«**''••  »"'  151-183,  361, 
General  rule  stated,  161, 
Illustrations: — 

A  doctor,  not  a  spiritual  person,  inducted  to  a  beneflce,  162. 

ineligible  person  elected  mayor,  162. 

Tithe  valuer  appointed,  though  interested  in  the  tithes,  163. 

i^ersons  appointed  without  residential  qualification.  409 

Collectors  and  assesnors  thus  disqualified.  163. 

Minor  elected  to  office,  409. 

Minor  appointed  by  justice  of  the  peace  to  exectne  a  process, 

te*/  ''"■?'*  "'"''  ?:  1*P"*y  •'•"•'f  appointed  under  age,  164. 
Lawyer  under  prescribed  age  appointed  judge,  154. 
Constable  ineligible  by  reason  of  blood,  156 

''"'""  l«lird"citteS  15«'*"'  ""**'^  """■■'•  '"*'"'"'  ""* 
But  alien  appointed  to  office  always  remains  a  de  facto  of. 

Fpn,-i.  -^♦15""*^    ''*  '"b^uonfy  becomes  naturalized.  15& 
*-emale  elected  notary  public  or  school  inspector,  167,  316 


INDEX. 


703 


f»T»Tr-  I'^WM-CM    AU    TO    •KT.ONSJ 

INMJaiBILirY-C<m«»««l. 

Jury  «™,'"^'  •'««*«»  t»  office.  188. 

•^«,t  -»  '-'*»»  P«c«i^'';„'Si,e„t  number  of  ,e.«  at  b.r 
Sheriff  „o^  .T.idSSro/fhetZy"?^,'*''™''*  '»  »"•  ••-.  *0S. 

officer.  163.  '"*"••  coMmiMioner,  was  not  a  de  facto 

^IZ^^tu'r  "«'•'  ^"^  '-««'»"«.  i.  liable  to  punishment  a, 
"^iTm":"^  — "«-»  «>«-  »ay  be  .ued  in  treapas.  for  hi, 
INJUNCTION— 

^'coS?:^„ti?':rtedTSui?uV'  '??"•«»-•  P"«-«l  by  a 
^ot  granted  to  Drevent^nliilti        /*'*"*"'"■'  '»*,  57.  ' 

No?"''  •- ^i^t^-rfor  at^ril^riJd''  7^*  '"^""^  ^^  '  -"ool  di. 

See  Rights.  '      '''*"• 

''""IWnS  iir '"  ""^-^^  »'  "  W  to  «««  f-eto  officer. 
Sometime,  granted  for  that  p„rpo«,  pending  contest  of  title, 
Granted  in  one  case  ««•  anif  «« 

Title  of  judicial  officer,  not  aM«iioKil^-      by  them,  .334,  339. 

judgment  rende,*d  by  ll'iM tie      •"'*  *"  *"J°'"  «**»«o"  of 
T.tU  of^de  facto  officer  not 'gene^'n?  triable  by,  in  United  State. 

^'JSS'offiajtWfl"'**^  "°*  "'•*~"-«^  by.  from  entering 

^Z  .^•'^^tlSrdVuSed'^r  -"^^'^^  *^  ''<"<'  -'"  bis  sues. 
Not  granted  where  officer  ha.  accepted  incompatible  office,  446. 
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IKJUNCnON— CofKinued. 

Or  has  been  elected  under  unconititutional  law,  448. 
Wrongful  removal  of  officer,  not  restrained  by,  446. 
Before  Judicature  Act,  rule  in  Kngland  same  aa  in  United  States, 
447. 
Refuted  in  caie  of  removal  of  tcbool  master,  447. 
Court  of  Chancery  had  no  jurisdiction  in  case  of  election  or 
amotion  of  corporators  de  facto,  447. 
Since  Judicature  Act,  may  be  granted  in  cases  afTecting  title  to  of- 
fice, 447a. 
Granted  to  restrain  corporation  from  removing  an  alderman, 

447a. 
Granted  to  restrain  school  board  from  electing  a  new  member 
in  place  of  one  declared  disqualified,  447a. 
Equity  jurisdiction  always  existed  in  case  of  breach  of  trust,  both 
in  England  and  United  States,  even  if  title  to  office  was  in 
question,  449. 
Granted  where  school  trustees  arbitrarily  removed  school  mas- 
ter, without  allowiiw  chance  to  defend,  448. 
Granted  at  instance  of  school  master  having  an  estate  of  free- 
hold in  office,  448. 
Granted  in  United  States  to  prevent  or  compel  appointment  to 

corporate  office,  448. 
Granted  at  instance  of  president  of  city  council  to  restrain 

council  from  removing  him,  448. 
Mayor  threatened  by  council  of  removal  without  authority,  may 

apply  for,  448. 
Granted  at  instance  of  veterinary  surgeon  attempted  to  be  un- 
lawfully removed,  448. 
In  Ontario  granted  in  aid  of  quo  warranto,  447a. 

INJURY— 

Where  de  facto  rule  would  work  injury,  same  cannot  be  invoked, 
316. 


INSOLVENCY— 

Municipal  counciller  continuing  to  act  after  becoming  insolvent,  a 
de  facto  officer,  though  the  statute  declares  his  anat  vacant,  145, 
168. 

INSPECTORS  OF  ELECTION— See  Elections. 

May  be  de  facto  officers,  though  appointment  only  signed  by  one 

justice  instead  of  two,  189. 
So  where  appointed  at  improper  time,  365. 
So  where  appointed  by  coroner  without  concurrence  of  justices,  365 

INSTALLATION— 

Governor  not  regularly  installed,  de  facto  officer,  139. 

INTRUDER— See  Usurper. 

IRREGULAR  APPOINTMENT— 

Person  holding  under  color  of  an  irregular  appointment,  de  facto 
officer,  95,  171-181,  335,  412. 
Tax  collector  appointed  by  by-law  which  is  not  produced,  173. 
Road  surveyor  appointed  by  resolution  of  town,  but  not  under 

hand  and  seal,  176. 
Deputy  sheriff  appointed  by  a  writing  not  under  seal,  175. 
Deputy  sheriff  appointed  by  informal  commission,  175. 
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.ct  .?  next.  17«  ^  •Ppointed  .t  one  term  of  court  to 

^^r^y  S?„S  ^.JrStn^.^ViS-PPo'ft-t.  m. 

commlMionert'  court,  ni.  *"nout  formal  concent  of 

yi:^:^X^7'i''"'  ''"^  »'  «"•'»  not  confirmed  by  board  o, 
S'^'^rF-' --"-«r'^  «.,  order.  Without 

a«  or??J*X''.^lKnl^""''  l^-»""^  '•09. 
other,  410.    ^  "*  ""''*'  *  wmmiieion  intended  for  an- 

Kr7i45x?  ^crn'jr""'  '-^"'"'^  '-H  ^00. 

««^-t.ry.trea.„rer  of  ,choo,  tru.te.,  not  appointed  in  writing 
appointed,  176.         «"'•*'<".  dep'^v  county  auditor,  orally 

176.     '^""^"""«  '"  •PPo-tment  in  writing,  held  directory 
Appointment  m«d|.t  improner  time.  177.  366. 
NaviMtin-  J^  }".eg»ULt  Election. 
N.v.g.t,on  comm.,..„„era  prematurely  appointed  by  ^vemor. 

^^      'f 'rtiSS'?K„„X.«?;r '  "^'^  «"»'"«  '"t"  ^orc.  Of  Uw 
H^ril*  *°  "'"•*  not' vacant.  178.  313 

yLZ^I^l'  ""-'"*««  ".v  counijcourt  Judge,  without  a 
County  «,licitor  appointed  by  judge,  without  office  being  vacant 

"i?^m'rta""c:::^r "**'  "••  --^y -mmi^loner.  under  like 
^        "^iWt*^  ^^rS  77'^""  *--  '•  -ther  person 

^  »ent'to  te"m  o?':;:Srt''  l'^9  '"'«*  without'limiting  appoint- 
^        "Si  re  m  "^  "^'^  ■'»'  •  '-'f^'  PeHod  than  author- 

Wti^rfa'LXt'Wsr ""''"""'  -y  -'«*»*•  .P- 

,_^  See  (^onim. 


Appointment  of  a  treasurer  by  1m«  than 

men,  held  a  nullity.  444.  ^ 
De  Facto— 46. 


facto  of- 
the  majority  of  alder- 
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Irr^laritJM  i„  ,i,ctlon  ««.t  S;bon.T.  io  .ffoni  color  of  titl.. 
*  offlw"  J81°*''  "•'  •'•**^  "'^  •on.etim.i  be  regarded  u  de  facto 

**  Whrr^'l'sT  ""*"  *'"  ~*  ""-^  "  ••-"»-  "»•-  "• 

^J^I^*J?f'H?u^'  *.t*  "•""  "'  '."  •'«*'°"  though  Irregular,  afford. 

P.rK,n^holdi^  a^wSA'.  4I2'"  '"^'•'  •••*"«°'  •»•  '«»-  «-• 
Churchwardens  irreguUrljr  elecUd,  178. 
yeetrymen  irregularly  -lected,  172. 

vilS^'.ttiTS      .Y'^  >  V""".  "**  '"'•«•  «»««>»)ined.  where 
village  alone  bad  aut'ion-.y  to  elect,  174. 

tlection  nade  by  teparfcU  action  of  each  branch  of  municipal 

body,  where  it  should  be  by  joint  ballot  of  the  two  braS. 

Election  by  viva  voce  vote  Instead  of  by  ballot,  174. 
omj^   Z**.^/*  'rregular  meeting,  lf4,  267.  Sllte. 
Office  of  collector  set  up  at  auction,  174. 
Jtiection  officers  Improperly  selected,  174,  365. 
lot,  ?;7***"  •'•***^  without  using  the  check  Ust,  In  the  bal- 

fl«^\  ^'y*^  *'**^  without  allowing  women  to  vote,  174. 
TS.  m**"  '^^  ""***'  *"  *""■"«•  "-'"corporation  of 
Election  made  at  improper  time,  177 

'^7im^?rr!'  *'"****'  **°  ''**'"  •'*•'  "*  "«"■■'  •***•  *•'  •'*«• 

*'wri^"dai?l77!'"**'  *"  "■*  "•*  '«•'"'*  ■•<J«"»*»  ''eeted  on 

''"uS  f«,'L"'iv!?  "'  ■*?J!"!^''*'  """"ty  •'•«*«1  »»•'»«  coning 
into  force  of  law  establishing  county,  177. 

™Ww';^"hl~^.tt^  ''."^1"  Appointment-Irregular  Election, 
tlon   ^Tu*r  '"*««'•'"••  i»  organiaing  a  municipal  corpora- 
B,  lwi«      «**'  «•  genera  ly  a  de  facto  corporation,  ft-«0. 

^  Must  b^  l^n"'  MeriSl       "  ''**"""  ""'*"  "'"'*  '**'***''  "'• 

IRREGULARLY  CREATED  OFFICES— 
Recognized  by  law,  41,  43. 

°t'thf.''Sa«T4?'40.''*  ""*  """^"^  "**'**•*'•  "  ^*^  '"•  »»•'•»« 
""uL^m''*'"'***'*^'"'  "*■****  ""y  ""**  «'*'••*  '"  •PPropriatlon 
Imgular  ordinances  creating  office,  44. 
Offlee  created  by  municipality,  by  merely  voting  the  salary  thoreto, 

JUDGE— See  Judge  Pro  Tem.— Special  Judge-Judicial  Officers 

offl^rttTa  3wTo7^  "' """"'""''  "-*^  °«"*'  »°*  ■'»•  **«*» 

Conflicting  doctrine,  37. 
Acting  after  abolition  of  his  office,  not  de  facto  officer.  30. 

out'^«Jiv!lIIw^^'''"''  TT^l  •'"I;!?*  J""*'*'*'  """"cy  there,  with- 
out  any  color,  a  mere  Intruder,  92. 
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TOT 


JVDQK—ConliHueii. 

3": '";  T"  ""^ "  "• " '-'"  -•  • " '-  ••"'. 

MSls'X^",',*!,x^"S!,'1,'!f^'•^  ™i«..uo.,  119. 

Junior  mat,  liid„  :„?„"'  '"  "'"■  «"■ 

^  SXnS"""  •"  ■""""■  ""•  W.»  I,.,,,  w,. 

Elected  without  authority.  407 

Cl^^ol  the  .o,d  hoidii  lU.  «.„,,  Without  authority 

£ffiar"ijj.r^L'ri'"*''°"'y'  "«• 

without  authority,  186  407  ""***'  *  ^""n'wion  iuued 

fS^H^3S^ritervi.tto.u- 

y^y  Ke"d*^y  ?h"t'  To'^  «»'■«"  i-'^B^  When  office  could 
offiJ^raOS.  "**'  """"Pt'on  of  Office  by  ,ucce.«,r,  not  de  facto 

|ro}.''v';.!d?4%s  &'•''«-'"»• 

S^»?^'"'.f*y  *■''«  •  valid  recoeniiance   321 

Title  of,  not  collaterally  aMailahle.  40(^-413 
See  Judicial  O.'Iic.rs. 
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JUDOB  PPO  TEll.— Sm  JtMlg*— tipMial  Jodg*— JudUtol  Oflkcn. 
failing  to  Uka  Mtli,  d»  facto  olitMr,  13«. 

Liliawiaa  wbtra  faitaro  to  flit  oath,  132.  ^    . 

UnUwfttlW  appointad  at  om  tarm  of  court  to  act  at  the  next,  do 

facto  ottccVt  17ft* 
rilling  in  bit  naoH  in  a  blank  appointment  ligned  b/  nguUr  judge, 

afford!  him  color,  175. 
Acting  durlM  abaence  or  diaability  of  regular  Judge,  de  facto  of- 

fleer,  though  appointed  under  void  law,  106. 
Lawyer  appointed  by  Judge  preeidiiM  in  hie  court  under  void  law, 

held  not  to  be  a  de  facto  olHcer,  107. 
Paraon  appointed  without  authority  by  regular  Judge  to  bear  a  caaa 

for  him,  hekl  not  de  facto  officer,  416a. 
Judge  ehoeen  to  All  a  vacancy,  acting  afUr  the  eame  ie  tilled,  not  a 

da  facto  judge,  4iea.  ,  .   ,    , 

Held  in  one  caae  that  Judgment  rendered  by  «peclal  judge  aUcr 

expiration  of  term  of  regular  judge  had  expired,  wae  valid,  4iaa. 
Appointed  during  abeence  or  dieability  of  regular  Judge,  may  b« 

«le  facto  officer,  though  regular  Judge  preeent  and  competent,  41oa. 
Objection  to,  may  he  enterUined  by  appelUt*  court  when  objection 

promptly  made,  410. 
Where  no  objection,  partiea  afUrwarda  eatopped,  418.        .  .      ..    , 
Where  judge  pro  tem.  haa  no  color,  partiea  not  eatopped  by  their 

ooneent,  418a.  ..,,..  j 

Conviction  by  da  facto  deputy  recorder  not  aaaailabla  when  made 
without  objection  at  trial,  417. 
Otherwiee  held  where  objection  raieed,  417.     ,  .   .  ^, 
Public  officers  only  oceaaionally  discharging  Judicial  duties  may  be 
lilcened  to  ludgee  pro  tarn.,  418. 
Alderman  acUng  aa  justice  o!  the  peace  without  Uking  oath. 
418. 
'        Road  superintendent  acting  without  taking  oath,  418. 

Municipal  body  acting  Judicially  without  qualifying,  418. 
Justices  of  the  peace  only  occasionally  acting,  may  poaaibly  M 

likened  to  Judgea  pro  Um.,  419. 

JUDGMENT— See  Judgment  of  Ouster— Judgment  in  Quo  Warranto— 
Conviction. 
Rendered  by  municipal  body  acting  judicially  without  taking  oath, 

invaUd,  418. 
Of  da  facto  judicUl  officers,  valid,  407-414,  422. 

See  Judicial  Officers— Judge— Judge  Pro  Tam,p- 
Speclal  Judge — Justice  of  the  Peace. 

JUDGMENT  OF  OUSTER—  ..     ^    ,    ,      -        ,« 

Officer  acting  after,  not  generally  de  facto  officer,  04. 
May  sometimes  possibly  be,  94. 
Held  thus  in  one  case,  313a. 

JUDGMENT  IN  QUO  WARRANTO- 

EfTeot  of,  is  to  legally  oust  defendant,  474. 
Renders  subsequent  acts  of  defendant  void,  474. 

May  sometimes  not  have  that  effect,  94,  313a. 
Is  self-executing,  474.  .  .    j     »,    4111 

When  sole  question  at  issue  as  at  common  law,  defendants  title 

only  affected,  474.  .    .  .     j     ^     .      ,^  1 

Different  where   title  of  claimant   and  defendant   simultaneously 
tried,  474. 


INDJCX 


Too 


474. 
actual 


lawnmcaa  amm  to  ■ktiomi) 
JIDOMENT  IN  QUO  WAJUUNTO-Co*li,.«d 

F-j.ie.iloB.  474.  »'"''*"'"«•  «'m»tiw„  newMary  to  obtain  ., 

"c.  474.      '^  ■""  •*"»•"•»••  "c-VT  «  damag...  «Ury  „|  of. 
JUDICIAL  ACTS-Sw  Judicial  omccr. 
P»rIoni.«|  by  d.  facto  bl.hop..  ;,Hr74 

^•V"*"rMbU"-^"'*^«- 
Tit..TJS^raSror?r,t}«o--4'3Y'"'  «'•'*-•  ««• 

Quere  ..  to  Canada.  419.  437 

«tl.  of.  not  triabSVwrifoVLlx..  449 

Tltl.  of.  not  amiijbii  „„  injunction;  iS  44fl. 

r.n.i-      !.«    ^,     ''••  Injunction. 

C.uj.-g  obJ«,tio«  to.  to  be  .pr«d  on  th.  r«o,d.  of  no  a«i,,  4,4 

When  authority  of  de  facto.  a.«|lSi*Vl<^j9        '"'■*  '""''  *'*• 
p>.kii      a  ^'**  ^«<lg«  Pro  Tern  ' 

Act.  of  d.  fait^,ff3?4^?-:4l4  "^'^  ^  ™'''**'*'  «»»•  «ki.  «8. 

tc^i^l^r"^'  •"*  '-'•'"•*«»  •-"-  joined  by  two  d. 
^^Z'X'  42,.*'"  ="«"••"  "<«  C"-'-  c—  in  regard  to  d. 
JURISDICTION— 

Juatice  of  the  l«a<rac\"^o„t."de  hi.  notl^r'^  "»•  "»• 

Difference  between  tot»l  w.Wt  !^?      i  '    ?*  ***  '■*'<>  o*"*'.  378. 

gard  to  perj^^"  378  "^^  *"**  P°*™"*»  Juri«iictio„  I"  ,,. 

Of  de  facto  judge,  cannot  gem^rally  be  objected  to.  40«.  et  «q. 
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JURISDICTION— Con<»n«ed. 

Uf  de  facto  judge  not  questionable,  because  acting  outside  his  juris- 
diction under  unconstitutional  law,  423,  424. 
Discussion  of  Canadian  law  on  this  subject,  426-427. 
Where  inferior  tribunal  acta  without,  acts  of  reviewable  on  certio- 
rari even  if  questions  of  title  at  issue,  437,  430a. 
See  Certiorari. 

JL'RY— 

Panel  or  jury-list  prepared  or  selected  by  de  facto  officers,  valid, 
320. 

No  challenge  to  array  allowed  in  such  case,  320. 

Drawn  by  de  facto  commissioner,  valid,  32U. 

Grand  jury  organized  by  de  facto  judge,  valid,  320  n. 

Indictment  not  quashed  on  ground  that  jurors  were  returned  and 
empanneled  by  de  facto  sheriff,  320. 

Indictment  not  quashable,  because  sheriff  de  facto  participated  in 
drawing  of  jury,  320. 

Array  of  petty  jurors  in  murder  case  not  quashed  because  of  in- 
eligibility of  jury  commissioner,  320. 

Where  jury  commissioner  acts  after  appointment  and  qualiflcation 
of  his  successor,  jury-list  prepared  by  him,  invalid,  320. 
Not  so  where  successor  though  elected  has  not  qualified,  320. 

Complainants  preferred  by  de  facto  grand  jurors,  valid,  320  n. 

Swearing  of  jury  by  deputy  clerk  de  facto,  not  ground  for  new  trial, 
320. 

JURY  COMMISSIONER— 

Acting  after  term  expired,  may  be  de  facto  officer,  122,  320. 

Not  so  after  qualiiication  of  successor,  320. 
Person  may  become  de  facto,  though  lacking  property  qualification, 

169. 
Acts  of,  in  selecting  or  drawing  of  jurors,  valid,  320. 
Array  of  petty  jurors  in  murder  case,  not  quashed  on  account  of 
ineligibility  of,  320. 

JURY-LIST- See  Jury. 

JUSTICE  OF  THE  PEACE— See  Police  Justice— Recorder. 

Pretending  to  hold  an  abolished  office,  not  de  facto  officer,  30,  31. 
Holding  an  unconstitutionally  or  unlawfully  created  office,  not  d« 
facto  officer,  36,  36,  396,  307. 

Conflicting  doctrine,  37. 
Held  a  de  facto  officer  under  following  circumstances: — 

Acting  under  a  commission  intended  for  another,  91,  410. 

Acting  after  expiration  of  commission,  316,  413. 

Acting  after  his  term,  owing  to  a  change  in  the  law  altering 
terms,  110. 

Holding  over  under  claim  that  no  Successor  was  elected,  124. 

Acting  under  pretence  of  re-election,  though  successor  has  alio 
begun  to  act,  124. 

Acting  under  claim  of  right,  though  successor  has  received  cer- 
tificate of  election  and  duly  qualified,  124. 

Failing  to  toke  oath,  136,  412,  413. 

Failing  to  take  oath,  though  statute  declares  office  forfeited, 
141. 

Failing  to  give  bond,  138,  408. 

Bond  of,  not  properly  deposited,  137. 

Actinf;  after  changing  his  residence,  166. 
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JUSTICE  OF  THE  PEACE-Continuea. 

tZeTm"!"""^  •^""'  •  '''"»'*"«.  •  court  clerk,  or  a 
Acting  though  an  alien,  I5(j 

|f?rnf  tt  l:^^:'^-  »'  Po-tmaster.  183. 
K.  1?4.'°*''  •"•'  *"'"^  '»'»'"-«'.  in-tead  of  by  vilUge 

^rer>  .t"«*  --ee^>.  tUa-  c^o^^iu  only  be  filled 
Appointed  under  unconstitutional  law    W"? 
Held^n**^t"Vo'ri?  l^^ I^^Z^'ft  ?r'"«  "  «  °«"='°'  "• 

^  ^hen^e^TouXvXretVVa'/noTd'f.'r'"^'^  *°  »«« 

'^Srrpe'l^^rrrarr '  ^■^-^  »'  -""^"»«al  juri«.ictio„  in  re- 

4  4.      ,   .  See  Trespasser. 

Act.  of  de  facto,  valid,  133,  407-414    422 

Title  of  de  facto  not  collaterally  assailable.  406  et  Ui 

de?ri?1!r„'."4'o"^'  *"  *"^"'-  ^--^  -A^^judgment  ron- 

HeldW:beirc!.r7.1"i°wa";;a:i"sired^^  '»*«•  *»«• 

justice  of  the  pcaS>  wUhout  ?ak?ng  X  was  intHr^r""*  " 

"tmelm'"""  "'""'^  "y  P'-""'"^^"'-'  °°  K'""""  o'  defective 
^^made"]*^  ^'"""'  "'"'"  ""J*^"""  *»  qualification  promptly 

f  Vu;\r!:''a^°S.''^SaMf^  '"'°  "-  «"«'""'•  '•««• 
"i'ace'L^^'lie'  fertlid""'^  ?ecasionaIIy  acting  a.  justice  of  the 
^?"on,Ttitt.4r9        "  '"''«*  P"""  *""•  '"  ''^''^  *»  1»e- 
®*flce«'!*''"  •"  *"  "'"'•*"'"  •***«'"  ''»  ""e  of.-^udici.l  Of- 
JUSTIFICATION— 

2?,^   ^^  ^^'}'^y  ""'*'"'  P'°««»  '""ed  by  de  facto  offlw  271  27d 

&  SSTm^t^n^tlsfti^r::^  t^'h  """^  ?^'?'^«-  '" 

title,  203,  263.  zeM!  430.  '^  °®'*'"'  ""**  "«'«'  »  *»«d 

„  See  TrespasKr. 

Officer  cannot  justify  under  a  judgment  of  a  court  created  hv  Pnn 

federate  Congress  for  supposed  Mtional  pu7^Tm      ^^  ^*'°" 
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KILLING— 

Reaitting  and  killing  de  facto  officer,  it  murder,  218. 
Killing  person  auiiting  de  facto  oflScer,  is  murder,  217. 
Oe  facto  officer  killing  person  resiating  bim,  may  justify  aa  if  ht 
were  a  de  jure  officer,  21d. 

KINGS  DE  FACTO— 

Line  of  Lancaster  called  kings  de  facto,  5. 
Treasons  committed  under,  punished,  6. 
Judicial  acts  done  under,  valid,  6. 
Pardons  granted  by,  valid,  6. 
Charters  granted  by,  valid,  6. 

KNOWLEDGE  OF  DEFECTIVE  TITLE— See  Acta. 

LACK  OF  AUTHORITY  TO  APPOINT  OR  ELECT— 

Person  may  be  de  facto  officer,  though  elected  or  appointed  by  un- 
authorized official  person  or  body,  95,  182-101,  3U3. 

Deputy  clerk  appointed  by  clerk  in  the  prerogative  office,  wbera 
the  principal  registrars  were  the  appointors,  184. 

Person  preferred  to  a  church  by  an  unauthorized  patron,  182. 

Abbot  elected  by  a  minor  part  of  the  votes,  183. 

bteward  appointing  a  servant  to  hold  court,  without  author- 
ity, 183,  412. 

Deputy  appointing  a  deputy  to  himself  without  authority,  183, 
184. 

Steward  appointed  by  auditor  and  surveyor,  though  be  could 
only  be  appointed  by  the  lord,  183. 

Clerk  of  the  lord  holding  a  manorial  court  without  authority, 
412. 

Election  officers  appointed  by  unauthorised  body,  366. 
See  Elections. 

Agent  of  fortifications  appointed  without  authority  by  secre- 
Ury  of  war,  279. 

District  judge  appointed  by  circuit  judge  having  no  power  to 
appoint  in  case  of  vacancy,  186. 

Judge  elected  by  county   having  no  constitutional   power  to 
elect,  186,  408.  ,     .^ 

Justice  of  the  peace  appointed  by  selectmen  without  authority, 
186. 

Justice  of  the  peace  appointed  by  common  council  without  au- 
thority, 408. 

Governor  appointing  judge  to  hold  certain  terms  without  au- 
thority, 186,  407.  ^.     . 

Legislature  appointing  election  commissioners,  without  authori- 
ty. 18«-  .    u  .J 

Probate  judge,  without  authority  appointing  managers  to  how 

an  election,  186. 
Board  of  commissioners  without  authority  appointing  asaea- 

Bora,  186. 
County   judge   without  authority   appointing  drainage   eom- 

miaaionera,  186. 
Priaon   auperintendent,  without  authority  appointing  priaon 

commiasioners,  186. 
Chamberlain  without  authority  appointing  deputy  chamberlain, 

186. 
Conflicting  doctrine,  187. 

Justice  of  the  peace  appointed  by  governor  without  authority, 

held  not  to  be  de  facto  officer,  187. 
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«"»» on  J  SBLd  to  SS  XeS"*  '•?'•  '"ttW.  187. 

^.  sr.»a  .Tri?j.,sir"  •'-  ••»«» """ 
srKF"  ■«"«'■- fi'x-ra  s 

Held     in     Vaw     Vnrlr     th.4^ 

peace  was  not  ade  facto" „j£*"°"    "PPointed  justice  of  the 
^  elected,  188  **"'*°  ""'"*''  '«»'»•«  he  should  have  blen 

^''"^"S?Mf-*  -—  Of  .,.  having  authority  to  ap- 
yi^ul  o^^^^s*'''  *"'•"'  "'-«''*'«*«''  -"''out  concurrence 

coSraVJo^iS  5rv^  r ''-If  •'"°""-'  ^«».  "»• 

quorum,  18«;  ^  ^""^  councillors,  who  did  not  form  a 

^hJlJrisl."*''  '^^"^^^  "y  two  ^o^lTsioners  instead  of 
'tTte^u'^^'lir'  '"•"'"*«•  -""out  concurrence  of  pro- 
^%«1*X  'IS'mmli"?  «>•«"'  distinguished,  190. 

Where  two  health  nifi~~       -*'  necessary,  190. 

and  otter  bf^ldemen  Tnd*  „*T'"*^'  "»«  »>y  ""yor, 
100.  '^  aMennen,  and  only  one  vacancy  existed, 

no  power  to  flfTthe  rSacTrf  L***  'PP"'"?*  ""nmissioner.  but 
Appointment  of  a  iuH~  n^  /  one  resignin,,.  191. 
A„n„-  f 'PI«'»*onVrttfi^,^'^  '/«,*  «•«'"  -ho  had  power 
Appointment  to  offlce^„ot  legally  v^^t.^^,  191. 

^^^^-^j^coMtitutional  Uw. 

ofJoubtfu?c5S&ti»rHty'?M'"^  unconstitutional  and  law. 
Passed  bv  de  facto  legislators   valid    in 
Approve/ by  de  factof^S. '.^^a',  m. 

LEOISLATIVK  RECOONITION- 

Bu?^.I.tare'^,t"T'*"*'''»  '"*"  «  «««  i»«'  one,  71 
J^'-o^Wriv^e^^tCHio^  -.te  the  cor^JIiion.  71. 

S'Sr«o'STa"  l^C";,-«oti.b.e  Obligations.  72. 

Amending  the  charter  of  a  eityi  72. 
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LETTERS  OF  ADMINISTRATION— 

Iwued  by  de  facto  surrogate,  valid,  413. 


LEVEE  DISTRICT— 

Organiied  under  an  unconstitutional  law,  held  not  de  facto  ma> 
nicipal  corporation,  62. 


LEVY— See  Aaaeument. 

By  de  facto  officer,  valid,  318. 


UABILITIES— 

Duties  and  liabilities  of  de  facto  olBcer  generally  the  same  as  that 

of  officer  de  jure,  241. 
Officei  de  facto  estopped  from  denying  his  title,  241. 
De  facto  officer  may  be  compelled  to  act  by  mandamus,  242. 
De  facto  officer  may  be  compelled  to  pay  warrants  drawn  upon  him, 

242. 
Justice  of  the  peace  de  facto  may  be  compelled  to  act,  by  mandamus, 

242. 
Where  mandamus  directed  to  de  facto  officer  in  his  official  name,  not 
bound  to  continue  discharging  duties  commanded,  243. 
De  facto  commissioner  of  highways  commanded  to  open  a  road 
in  his  official  name,  may  cease  to  act,  243. 
De  facto  officer  cannot  be  compelled  to  act  after  he  disavows  his 

authority,  244. 
A  fortiorari,  where  he  has  never  taken  charge  of  the  office,  244. 
De  facto  officer  may  be  civilly  liable  for  acts  of  omission  as  well 

as  commission,  24S. 
Held,  that  de  facto  commissioner  of  highways  was  not  liable  for 

non-repair  of  a  highway,  245. 
De  facto  officer  liable  for  moneys  received  by  virtue  of  his  office, 

246. 
Not  liable  for  moneys  he  could  not  collect  owing  to  his  defective 

title,  247. 
Not  liable  for  moneys  lawfully  expended  by  him,  248. 
Liable  for  funds  unlawfully  expended,  249. 
Liabie  in  damages  for  permitting  escapes,  249a. 
Liable  for  acts  of  his  deputy,  260. 
Liable  on  his  official  bond,  261. 

Contracts  inconsistent  with  duties  of  de  facto  officer,  void,  252. 
De  facto  officer  cannot  set  up  a  contract  for  a  larger  remunera- 
tion than  the  one  allowed  by  law,  252. 
Official  stenographer  de  facto  cannot  set  up  an  agreement  where- 
bv  he  was  to  deliver  a  transcript  only  to  one  of  the  parties, 
252. 
Criminal  responsibility  of  de  facto  officer,  253-263. 

See  Criminal  Responsibility. 
De  facto  officer  liable  in  damages  when  sued  as  a  trespasser  tor 
acting  without  authority,  263,  266-272. 
See  Trespasser. 
Invalid  appointment   does   not   render  appointors   responsible   for 
acts  of  appointee,  unless  appointment  is  fraudulently  made,  30S' 
307. 
Conflicting  case,  307. 

See  Appointment. 
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LICENSE  COMMISSIONER— 

Held"S  MS*"thi'ra""f  "T!?**  "«'=«•  »°*  «•«  ^»«t<>  officer.  30. 

Act  ng  under  claim  of  ri^^ht.  de  facto  officer,  76 
Acting  when  office  full  of  Mother,  not  de  facto  officer.  76. 
LIQUOR  LICENSE— 

f7.'^r„d'^\r„';*ti?Strrs:^  %•"--"'*'"'• «"''°-"-  -^'^^ 

signed  by  one  holding  office  under  claim  of  riaht  valid  7fl 
^tt7rulL7'Jl^Lt''r3T2''^--  '-•  vSr„gI«pa.aed  by 
^T.Hd,"?!^''"  commissioner,  one  of  whom  i.  .  de  facto  officer. 
Issued  by  de  facto  clerk,  valid,  314  n,  317. 
LISTERS— See  Taxea. 

MAOISraATE-See  Ju.tice  of  the  Peace. 

c3'"H."'™*.,''V"i'".''»'«'*  «"^"t^d  bofore  de  facto   valid    S16 
Cannot  have  a  de  facto  jurisdiction,  378.  '  *'"' 

MALFEASANCE  IN  OFFICE— 

De  facto  officer  criminally  liable  for,  267. 

^^^A^^r^^fJ^  ELECTION-See  Elections. 

Appointed  without  authority  by  probate  judge,  de  facto  officers. 

MANDAMtS— 

''of«;:ib"n^;?i„tg,''2'ir"'  "^  ''"'*°  *°  «""•-'  •'""-ry  to  them 

°KoVeS3onnot"  *°  "'^  -•"'"*'  '-"«•  'y  '^  '-to 
Orantc^^to  compel  de  facto  officer  to  discharge  official  duties,  242. 

But  not  after  he  disavows  authority.  244. 

Mo^ernlf!'  ""^""'"^  °'  "^^  """"^  """»<'  •'^  «»«'  '««*"  ~- 

"•Wea'surer  V^'clo^n"""'  ~""*^  "°"''^'°'  *»  ^^^  "^  *«« 

"tcl^/Sa^'J^Ssl^n^^'llr'  '"''"'^'"'  ^  ^'  --y«  ^  '^^ 
May  be  granted  to  protect  de  facto  officers.  207 

See  Rights. 
T  tie  of  de  facto  officer  not  generally  triable  by.  429,  441.  442 
Lies  where  no  other  remedy.  431.  441.  442.  •'*'•'*»'• 

Or  possibly  where  other  remedy  is  not  equaliv  effectual.  441 
LlM^against  a  mere  intruder  or  one  having  only  a  colorable  title. 

^hP«*fi!«.*^  *""''*'  admission  of  person  to  office  of  recorder, 
where  there  is  a  recorder  de  facto.  441. 
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itASDAUVB— Continued. 

Ucnerally  granted  to  comDcl  admiiiioii  of  person  having  a  prima 
facie  title,  though  there  be  another  in  poawMion,  443. 
Where  claimant  holds  a  commission,  443. 
Where  claimant  holds  a  certificate  of  election,  443. 
Held  in  New  York  that  quo  warranto  may  be  necessary  eran 

in  such  cases,  443. 
Title   not    Anally    determined    where    mandamus    granted    on 
strength  of  prima  facie  title,  but  quo  warranto  may  be  re- 
sorted to  by  person  dispossessed,  443. 
Proper  remedy  to  restore  officer  unlawfully  removed,  443,  444. 
Ground  taken  that  in  such  case  the  remedy  is  merely  to  enforoe 

the  officer's  right  to  continue  in  office,  441,  444. 
Will  not  lie  to  restore  a  chorister  to  office  where  visitor  has 

jurisdiction,  441. 
Held  in  some  cases  that  mandamus  will  not  lie  to  restore  to 
office  where  there  is  a  de  facto  successor  in  office,  446. 
ProcoedingB  by,  to  recover  official  records,  431. 

Title   triable   in   such    proceedings   where  quo   warranto   not 

available,  431. 
Held  proper  remedy  to  recover  official  records  from  one  admit- 
tingly  having  no  title,  by  one  duly  elected  though  ineligible, 
431. 
Lies  sometimes  to  compel  recognition  of  de  facto  character  of  of- 

flcer,  441,  446. 
Issues  to  compel  an  officer  to  administer  official  oath  to  a  minor 

elected  to  office,  434. 
Proper  remedy  to  determine  who  is  entitled  to  be  regarded  as  de 
facto  officer  in  case  of  rival  claimants,  445. 

MANDATORY— See  Forfeiture  of  Office. 

Statute  declaring  forfeiture  of  office,  not  generally  held  mandatory, 

140,  146. 
Sometimes  so  held,  140,  160  n. 


MANORIAL  COURT— 

Clerk  of  the  lord  holding  a,  without  authority,  a  de  facto  officer, 
412. 


MARRIAGE— 

Performed  by  de  facto  officer,  valid,  152,  31Sa. 

MASTER  IN  CHANCERY— 

Clerk  appointed  may  be  de  facto,  though  order  appointing  him 
assigns  no  reason  therefor,  175. 

MASTER  IN  EQUITY— 

Failing  to  qualify,  de  facto  officer,  though  statute  declares  his  of- 
fice forfeited,  141. 

MAYOR— 

Authorised  by  legislature  to  act  after  abolition  of  his  office,  de 

facto  officer,  33  n,  125. 
Person   declared   elected   mayor,   though   having  obtained   only   a 

minority  of  the  votes,  de  facto  officer,  78,  180. 
Appointed  without  authority  by  governor,  de  facto  officer,  188. 
Dp  fiictn  officer  thou((h  ineligible,  152. 
Acting  after  qualification  of  successor,  but  before  assumption  of 

offico  by  him,  de  facto  officer,  123. 
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Mr^K  ^h'-P-"*  cor,«r.tio„,  .05. 
Bond  sealed  by,  153. 

Bond*  .igned  V>  313. 
Uebenturei  signed  by,  313. 
ContTMta  of.  binding  on  corporation.  313  a. 
MBETINO— 

Person  elected  at  unlawful   «>ni.»*  u 
267,  313  a.         "'"•«'*«'.  ««mot  be  more  than  a  de  facto  officer, 

iOMBER  OF  PARUAME.VT- 

S^i-Ai^lrMft^eS^^--^^ 

**=^=RS  OF  BOARD  OF  EDUCATION- 

De  facto  officers,  though  failing  JX  oath,  136. 

**=^ER8  OF  LEGISLATURE- 

MEMBERS  OF  TOWNSHIP  BOARD-See  Municipal  Officers 
MERCHANTS- 

''''^^T^V^r::^.^!:^^^.':'^:^  person  u„,awfuny 
MIOTSTERIAL  OFFICERS— 

Titi!  ^*  ?*>*  *'««>le  on  certiorari,  436. 

&'ret^i^.S,?--*,,V^ter.^        by.  434. 

Town  clerk  cannotnrfiJL"t^*L^H*  """"'/''^t^d  to  office.  434. 

Co^^SKKsu-^^^^^^  ™  ^'°""''  °' 

.u§it  of  his  a^^J?  "4"3r*  '°''"''"*  '°'°  """  »'  «»"rt  cleric  on 

Tl'^^lSi^  '*""*'*  "'"•'  P-y"*"t  0'  ««'•"  to  «,hool  trustee 

MINOR— 

May  be  de  fteto  officer,  isi. 
M._  i„      ^    -      "^  Disability. 
May  be  de  facto  judicial  officer,  409. 

MINORITY— See  Minor. 
MONEYS— 

"*  "So^«£iSt°j:«'5ir'''"y  *»*'"«•  *<>  ^^''  «o. 

TV,  .  -^      -         S««  Rights. 

N^t  b^U^f'  "•"''  '2'  """"y  «*eived  by  him   246 
Not    Shfc  IZ  ""'""'y'  ?*  •*"'<'  ""t  collect,  247    ' 
L!.l,i  ^     **'  """"y  lawfully  expended  by  h  m    248 
Liable  for  moneys  unlawfully 'expended  by  him,  249 

"^Crel^^'h^^^'^-**  »*"»«'P»>  Officers. 

Created  by  unconstitutional  la^  not  recoenised    14 

Where  only  composition  of  board  is  ch^^d^T'ie 'd1>erent.  38.201. 
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MUNICIPAL  CLERK— Sw  Town  Clerk.  ..    .    »  . 

Clerk  of  a  municipal  county  may  b«  de  facto  officer  though  elected 
before  the  law  eeUbliehing  the  lama  waa  in  force,  177. 

MUNICIPAL  CORPORATION— See  De  Facto  Municipal  Corporation. 

Definition  of,  4e. 

Quaei-municipal  corporation*  claiwd  under,  46. 

Municipal  corporation  succeeding  to  a  corporation  having  made  no 
attempt  to  organiae,  not  re»pon»ible  (or  forfeiture  of  money  de- 
clared by  it,  ei.  ,  .     .     „ 

Where  no  Uw  authorizing,  no  de  facto  municipal  officer  recog- 
nized, 29. 

MUNICIPAL  CORPORATIONS  ACT,  1882  (England)— 
Providee  a  remedy  for  trying  municipal  electione,  486. 
Remedy  exclude!  quo  warranto  ae  to  matters  triable  therein,  480. 

MUNICIPAL  COUNCIlr-  .    ,    .    u  j     «« 

Acting  under       i-existing  organization,  not  de  facto  body,  £9. 
Contrary  aoctrine  in  Missouri,  31. 

Members  of,  holding  over  owing  to  failure  to  elect  successors,  de 
facto  officers,  119.  ......... 

Members  of  city  council  holding  after  qualification  of  their  suc- 
cessors but  before  their  assumption  of  the  office,  may  be  de  facto 
officers,  123.  ,    ,    ^      ~         a. 

Persons  acting  as,  without  color  of  right,  not  de  facto  officers,  81. 

May  create  »n  office  by  voting  salary  thereto,  48. 

Effect  of  appointment  by,  when  office  not  vacant,  73,  77. 

May  sometimes  be  restrained  by  injunction  from  removing  or  ap- 
pointing officers,  448. 

tlUNICIPAL  COUNCILLOR— See  Councillor. 

MUNICIPAL  OFFICER— See  Councillor-Alderman. 

Acting  under  an  unauthorized  munitip.  I  corporation,  not  a  de  facto 
officer,  29.  .     ,  .,         „„   „> 

Cannot  be,  where  no  law  authorizei.  municipal  corporations,  Z»,  ou. 

Doctrine  that  there  may  be  a,  after  abolition  of  office,  31. 

Holding  office  created  by  unconstitutional  law,  not  de  facto  of- 
ficer, 34.  ,      ,    ..  J  \.  1 

Persons  may  be  de  facto  town  officers,  though  elected  two  weekt 
after  regular  date  of  election,  177. 

Persons  may  be  de  facto  officers  though  elected  under  laws  not 
governing  their  corporation,  174. 

Person  appointed  to  fill  a  vacancy,  holding  over  after  regular 
election,  without  re-appointment,  de  facto  officer,  119. 

Members  of  a  township  board,  de  facto  officers,  though  continu- 
ing to  reside  in  territory  annexed  by  law  to  a  city,  167. 

Chairman  of  board  of  supervisors  appointed  while  no  l^al  vacancy 
exists,  may  be  de  facto  officer,  178.  i.       u 

County  officers  appointed  by  governor,  de  facto  officers,  even  though 
act  authorizing  appointment  void,  194. 

Elected  in  *  a  uncon«titution"il  manner,  de  facto  officer,  202. 

Failing  to  vake  oath  of  allegiance,  de  facto  officer,  129. 

Acta  of  de  facto,  valid,  31 2-31 3a. 

Town  officers  justifying  must  show  a  valid  title,  267. 

Only  occasionally  discharging  judicial  duties  likened  to  judge  pro 
tern.,  416,  418. 

See  Judge  Pro  Tem. 


INDEX. 


7ie 


(•muMcu  Au  10  ■Bcno.ta] 
MUNICIPAL  ORDINANCE- 

™^  by  de  f»cto  municipal  bodies,  valid   312 

'".o^-iuVrd-:  {rcti%l'""«  ^'^'^-  t-o-»h  paa^d  b, 

NJfiCKSSlTY— 

De  facto  doctrine  founded  on.  1.  3   4 

Ground  of  recognition  of  de  fU  U'rnn^nt..  «,.  42 

NON-FKASANCE— 

Ma/'^elK  K^ITs'S'e'^  "•-'""J'  -Po-'bl.  for.  254. 
May  «,metime.  be  civilly  liable  for  act.  of  omiMion.  24S 
NEGLIGENCE— 

""l^'cter  i^vota/"'*  "^ »» «-'  -«««««»«.  <i.  f«to 

NON-RE8IDENT-8ee  Residence. 
M«y  be  de  facto  officer,  Ifli. 

NOTARY  PUBLIC— 

''^er/u"^^^jo*,!L'niorr7'* '  """"^  '^  '-'"• »"-«"  ti.«.  I. 

Xto"„.*l'58*  "  '""^"  '•""°'  ''^  •  <>«  '«to  notary  public  by  repu- 
Pe^on  acting  for  25  yea,,  .,.  .uh  «put.tion.  a  de  facto  officer 

aS  'a^r  elTpSif •W."oS^«S„r.C  V^IT  "«-'  "»• 
to  act  for  twoVrs.  not  de  fa~S"ffl^r  126       **'  ^""^  """^ 
"■y.^  de  facto  officer,  though—  '      "* 

K^;  ^""^'"I  *■'•  «>m»niB«ion,  139. 
Not  filing  official  oath,  132. 

A  female,  167. 
Acknowledgmenti  taken  before  de  facto  v»UA   hia 
TesUment  executed  before  defacL'  valid,  'le'n"' 
NOTICJi- 

OATH-See  Oath  of  Office-Perjury. 

Taken  before  de  facto  officer*,  valid,  369. 

OATH  OF  ALLEGIANCB- 

OATH  OF  OFFICE-See  Forfeiture  of  Office, 
n^-     jy  to  constitute  an  offiwr  do  jure   04 

'"S'^XmS  24'r "  *'"'  '*^"*  °«-  '-  '^"J  to  o.tb.  to 
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OATH  or  OFFICK— Co«I«««mA 

Offlcer  teiliiw  to  Uk«,  U  de  facto  oOmt,  1>7,  133,  134,  135,  138, 
314,  3M.  M7. 
Conflietinff  eue,  136. 
Failure  of  Ju^  to  take  oath  and  Meraincnt  according  to  25  Car. 

II.,  not  aMignabio  for  error,  411. 
OOeer  failing  to  talce  catli  of  allegiance,  de  facto  officer,  129,  135, 
144. 
Held  otherwiie  in  one  caae  owing  to  eireumstancM,  135. 
Penon  nay  be  de  facto  ofBeer,  though— 

Talcing  an  informal  or  improper  oath,  128. 

Or  takiiw  oath  before  unauthoriaed  penona,  131. 

Conflicting  caie,  418. 
Or  not  filing  oath  within  proper  time,  130,  132. 
Conflicting  caie,  130. 
Perion  may  be  gw>d  election  ofllcer,  though  failing  to  take  oath, 

353,  367. 
Adminiitering  of,  to  a  minor  elected  to  office,  cannot  be  refused, 

434. 
Failure  to  take,  lubjeet  of  inquiry  in  quo  warranto,  473. 

OBLIGATIONS— See  Bonds. 

Entered  into  by  de  facto  offlcer,  valid,  152,  183. 

OFFICE— 

English  definitions  of,  14. 

American  definitions  of,  15. 

Distinguished  from  an  employment,  16. 

Classification  of  offices,  17. 

Nature  and  incidents  of  English  offices,  18. 

May  be  the  subject  of  property,  18. 

Hay  sometimes  be  inherited,  18. 
Nature  and  incidents  of  American  offices,  19. 

Not  subject  of  property,  10. 

Conflicting  doctrine  in  N.  Carolina,  10  n. 

Longest  tenure  for  life,  10. 
Nature  and  incidents  of  Canadian  rffices,  20. 

Partake  of  nature  of  English  and  American  offices,  20. 
Constitutional  and  statutory  offices,  19,  20. 
Statutory  office  may  be  altered  or  changed  by  legislature,  10,  20. 
Not  so  with  constitutional  office,  10,  20. 

Necessity  of  legal  office  to  constitute  offlcer  de  facto,  26,  28,  340. 
Principle  illustrated,  20. 

Officer  acting  before  act  creating  the  office  is  in  force,  20. 

Person  acting  as  municipal  officer,  where  no  law  authorising 
municipal  corporations,  20. 

Municipal  body  acting  as  a  reH>rganized  corporation,  without 
having  taken  steps  to  re-organize,  29. 
Generally  no  de  facto  officer  of  an  abolished  office,  SO. 

Conflicting  doctrine  in  Missouri,  31. 

Criticism  of  such  doctrine,  32,  33. 
See  Abolished  Office. 
Unconstitutional  law  can  create  no  office,  34-40. 

Conflicting  doctrine,  37-30. 

See  Unconstitutional  Law. 
Distinction  between  elective  and  patent  office  in  regard  to  posses- 
sion, 24  n. 
Offices  under  de  facto  government,  recognized,  41,  42. 
See  De  Facto  Governments. 
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(UflBUcu    AU    (O    ■MTIOsal 

OfncZ-Con*inu^  """^ 

OfflcM  under  d.  »I^  LTf*? ''?  <-'••»«»  0«cm. 

otrtaln  ofllcw,  10«.  ~  "•  '"'*°  "*«•'.  by  repuutlon,  u  to 

^;ir*!?|°f  "ul&tl?.  S!  """«•  «'  -  »«-.  -t  bound  to 

fcro'Ki.^s:  i^v"'"'-  "^  '-•  -«-«>..»  hoidiu.  ov.,  d. 

'orfciture  of  office,  140.  im 

H«idi«,.„,.eo„1rtiMr°fl'8^'"- 
K"ing  of  elestiv.  omiT'il?'"'*"*''*  ''^«- 

^74-77    178!  m.  ^""  •"»«•'•  """»»  b«  filled  by  d.  f.cto  offlcr. 

''X?'^"'  •  •'•  '-^  -"-.  — ot  b.  fined  by  another  de  f.cto 
CottflicUng  cMet,  109,  200 

Though    u    ^     *^u&ar*^«'"  «*"<"-»  U-der  Uncon.ti. 

l^tSolit?  at  SoT""*""-"'  •-•  -Pl-'nt-.  or  electee,,  de 
Void  act  altering  mode  of  fllii„,  202 

^  crown  or  p.;H.menr47S    °'  '"  °*'*^  """t""  «-t«i  by 

Teete^to  dUt^  ^^oK*""'"^-*'  «»• 
Whether  quo  warrwito  H?.  .  'T."  """P'oynent.  470. 

OFFICER  DE  FACTO-See  De  F.cto  Offlc. 
OFFICER  DE  JURE-See  De  Jure  Officer. 
OFFICERS— 

Engliah  definition,  of,  14 

Americsn  definition,  of,  18. 

CUMiflction  of,  17. 

P^«te  «orpor«tion.,  2. 

U.urnil»  fi"  •PP"<*ble  to  theM,  2. 

^'^^t'o^^Z^,'^!^^'-"'  -"^  »->-  <"E-  de 
**"iK  ^\'t^^®  ^  QUALIFY- 

SlfuI^^rrS'i  t'^^ffl-clS'^t^^  ''*'*"»"«  ""«''  '^^.  '^^- 
Tr»»..i..<i<  ^  0*tb  of  Office. 

Failnr.  «-  -*u       **  Official  Bond. 
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UFFICERS  FAILING  TO  QUALIFY— CMl<N««d. 

Failure  to  qiwlify  wImii  mum  it  dtclarwl  to  opcr«t«  s  (orfcitur*  of 
odlM,  140-100. 

Hm  Forfaitur*  of  Offlct. 
UoTcrnor  not  rcgulmrly  iMtalM,  139. 

Failur*    to    rtcord    •ppoiataMat,   ooBmiMiOB,   or    MotptaoM   ol 
offlct,  139. 


OFFICERS  HOLDING  OVER— 

Undtr  color,  deemed  de  facto  oflleert,  113. 
Engliih  illuttrationi,  116. 

Uttdtr-attward  holding  over,  110. 
Commiationert  acting  after  demiie  of  the  Crown,  118. 
But  Deputy  holding  over  after  death  of  principal  ii  Icnown, 
not  de  facto  officer,  110. 
Canadian  illuitrationt,  117. 

•lunior  county  judge  acting  at  iurrogatt  Judge  after  appoint* 
ment  of  tenior  judge,  117,  413. 
Clattiflcation  of,  bated  upon  American  authoritiea,  118. 
Offlcera  holding  over  indefinitely,  118,  110. 

Municipal  council  holding  over  becauae  of  failure  to  appoint 

aucceaaora,   110. 
Membera  of  council  appointed  to  All  vacaneiea,  and  continu- 
ing to  act,  though  not  elected  at  next  refO>l*r  election,  119. 
School  truiteea  acting  aix  yeara,  without  re-election,  119. 
Rrgiatrar  of  deeda  appointed  for  four  yeara,  but  acting  four- 
teen yeara,  119. 
Conatable  acting  for  leveral  yeara  after  hia  term,  119. 
Officer  holding  over  after  retlgning,  119. 
Notary  acting  after  expiration  of  commiaaion,  119. 
Juatice  of  the  peace  acting  under  like  circumataneea,  318. 
Judge  holding  over  after  expiration  of  term,  407. 
Court  clerk  holding  under  like  circumataneea,  119,  310,  317. 
Deputy   holding  during   principal'a   aecond  term,  without  re- 
appointment, 120. 
Deputiea  of  aberiff  acting  aa  deputiea  of  under  aherilT,  without 

new  appointment,  120. 
Deputy  aherlff  acting,  without  renewal  of  appointment,  318. 
Deputy  regiatrar  acting  after  removal  of  regiatrar,  120. 
OfBcera  temporarily  holding  over  until  aaaumption  of  office  by  auc- 
ceaaora, 121. 
Statutory  right  to  hold  over  until  election  of  tueceaaor,  121. 

Common  law  right,  121. 
Circuit  court  clerk,  acting  after  acceptance  of  hia  reaignation 

and  appointment  of  hia  aurcesaor,  122,  317. 
Court  clerk  acting  after  election,  but  before  qualification,  of 

hia  aucceeaor,  122. 
Jury  commiaaioner  acting  under  like  circumataneea,  122,  320. 
Out-going   officer   acting   during   a    hiatua   in    the   office,   oe- 

caaioned  by  a  change  in  the  law,  119,  122. 
Judge  rendering  judgment  after  expiration  of  hia  term,  under 
a  bona  fide  mistake,  122. 
Generally  officer  holding  over,  not  regar-*r.^  aa  de  facto  officer  after 

qualification  of  aucceaaor.  77    12!».  3f  ..      '\ 
But  not  alwaya  the  caae,  12 

.Judge  bona  fldr  acting  wi.'--'*    ;;i-.»»!uge  of  qualification  of 
aucceaaor,  122. 
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oOm  .ft,,  h.,,^ 


jiiW  ,:sr~"  -  -  •'•* .. ^„„ 

"Ut  wlivr«  luecHMor  h>.  ^    <  ""'"if 

o«c,.Tj" 'r  ?«~'."  ^'isr*"  -""«•  »««•'  ""t*""..  omcr 
ju.«c.  of  ti.:  ^c"  ffi""';;.'""  •^^''-""•t.  ««■..  m. 

oSv' 'S'-  -"'°  "^-  '•  -'-  --  -..„., 
^.^r-'aiii'-o-iMii^i 

sp^u."?i,e\'i;5;v£Hr """ '" '" '"' ""  '■'-'• 

PP'y  »o  •herifft  holding  over,  288. 
OFFICER  BVREPUTATIOK-SeeRepuUtion. 

Kenator.":^„7lSL^Ltr''*  *"?'«"""'♦.  104. 

jjaw.  194.        '*P'*«»f  "ve,   elected    under   unoo„,tit„tion.l 

-tance^X"*"*  '"''°"  '»  -»  "  Judge  under  like  elrcum- 
^  r  rcTAn'^-;^,*"  «*  '"  P'-  o^  -b.„t  j„d,e  under 

wiHut;n;:!:t,'?i,rrk^n^trdr'""'*'*"*'''""'  •-■  m 

LeK.i  ature  authorizing  e3„"Lt '•"";"  ^"^  ""'^'•n  i"<ljr<-^.  1  W 

Jufcp~ti:S""7'^  '-'"-i^"^^^^^^^    °"'''  '*'^  ^'"'■ 

Co„fliotiSraXr1t^,T7'  ""constitutional  law.  409. 

Court  con.„|.,o„„   .„p„,„^   ^^^^^^^   ^  unconstitutional 

"Tut^rSf -7,1PP:--^  -"^  governor  under  un.n.ti- 
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OFFICERS  HOLDING  UNDER  UNCONSTITUTIONAL  LAW— Cont'd. 
Judge  unconititutionally  empowered  to  appoint  a  lawyer  to 
preside  in  liia  court,  197. 
Unconstitutional  Act  oustins  an  officer  and  appointing  anotlier, 
may  constitute  latter  de  facto  officer,  198. 
County  commissioners  ousted  by  unconstitutional  law  appoint- 
ing successors,  198. 
Where  lawful  officer  remains  in  possession,  person  unconstitutional- 
ly appointed,  not  de  facto  officer,  199. 
Board  of  commissioners  appointed  by  unconstitutional  law,  at- 
tempting to  act  while  da  jure  board  in  possession,  199. 
Conflicting  cases —  .  . 

Four   judges   appointed   to  fill  an   office   requiring  three 

only,  199. 
Office  of  county  judge  filled  by  two  persons,  200. 
Unconstitutional  Act  altering  constitution  of  office,  201. 

Affairs  of  a  county  taken  from  town  supervisors  and  vested  in 
board  of  supervisors  of  five  members  instead  of  fifteen,  201. 
City  board  of  improvements  abolished  and  replaced  by  boards 
of  city  affairs,  201.  „         ^v       u 

Person  elected  or  appointed  to  an  office  de  facto  officer,  though 
mode  of  filling  office  altered  by  unconstitutional  law,  202. 
Village  offices  filled  in  unlawful  manner,  202,  314. 
Aldermen  elected  under  an  unlawful  system  of  minority  repre- 
sentation, 202. 
Acts  of  de  jure  judges  acting  outside  their  jurisdiction  under  an 
unconstitutional  Act,  where  the  appointing  power  not  the 
same  as  the  power  creating  the  office,  423-427. 
Legislature  unlawfully  permitting  an  exchange  of  circuits,  424, 
Legislature  transferring  one  judicial  district  to  another,  424. 
Observations  on  a  Canadian  case,  10,  426,  426. 


OFFICIAL  BOND— 

A  person  may  be  a  de  facto  officer  though  there  are  irregularities 
in  his,  137. 
Constable's  bond  made  to  the  treasurer  of  a  city  instead  of  to 

the  city  itself,  137. 
Insufficient  in  amount,  137. 
Not  given,  approved,  filed,  or  renewed  within  the  time  or  as 

prescribed  by  law,  137. 
Sheriff  not  executing  bond  within  the  required  30  days,  137. 
A  constable,  tax  collector,  a  county  treasurer  failing  in  lilce 

respect,  137,  314. 
Justice  of  the  peace  neglecting  to  deposit  his  bond  as  provided 

by  law,  137. 
County  treasurer  not  renewing  his  bond  for  second  term,  137- 
Sheriff  failing  in  like  respect,  137. 
A  coroner  omitting  to  renew  his  bond,  137. 
Notary  public  neglecting  to  renew  his  bond  every  five  years  as 

required  by  law,  137. 
Sheriff  failing  to  renew  his  bond  where  such  failure  declared 
to  operate  a  forfeiture  of  office,  137  . 
See  Forfeiture  of  Office. 
Officer  entirely  failing  to  give  bond,  de  facto  officer,  158,  408. 
English  rule  of  construction  of,  288. 
Oenerally  same  rule  in  United  States,  288. 
Is  a  eontraet  strictissime  juris,  287. 

8f«  Sureties. 
De  facto  officer  liable  on  his,  231. 
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OFFICIAL  0AXH-8«  0.th  of  Office. 

Pewon  havinglri^cV  ?^'"8»  t°  Recover. 

Board  of  A.i8£r;runS.titu  ?on"..?®'^'  *"«"«<1  *--  431. 

Delivery  of,  to  de  ft^cnffl^tvaiwlV/''*''  "°*  """""^  '».  36. 

-^^^e^SUtea  judgement  ,„  ,„o  .a..„to.  ..,  p,„,,,,  ,„  ^^^er, 

OFFICIAL  TERM— 

*=ff«t  of  leg.,  .Iteration  of.  o„  officer,,  „9   122. 
See  Officers  Holding  Over. 
OMISSION— 

Officer  de  facto  liable  for  acta  of,  246. 

ORAL  APPOINXMENT-See  Verbal  Appointment. 
ORDERS— 

'""  -"■•" '— ', ... ..«.  «p.,  .,,.„^,  „„^  „ 

ORDINANCE— 

""''"'"Tr^^^ty^^^^  office.  30. 

in  Missouri,  31.  '**'  abolition  thereof,  held  valid 

Irr«^?      '"  "'  '"Oh  doctrine  32 

lnv&dri"^.74-^^^^^  recognised  by  law.  44 

i»  h^in"'"'"""'  »'  »""ctp«,*^co',^„tlTr  ?r'  «°:P«~t'ioS-68. 
bers  holding  over,  valid,  312.  ™""*^"'  P"'"^  constituted  of  mem- 

^"^^o^^  ^^  HIGEWAY8- 

ApioS  br'omrssfont*^'  ""  "«»«  «"«-'.  "». 

.pH«d^oT=n;?,r^-Trc.is^-^^^^^^^^^ 
teller  ,ii«r-  ^""<'-  '»-• 

•  '•""*  '"  """repair  and  when  not,  264,  266. 
OVERSEER  OF  THE  POOR- 

to  Z'LV,  ^^  '^  '-*o  ««-.  though  failure  deemed  a  re- 

S^eSstplS'inWv'tr  "'°"'-  •''^- 
^-ior«t^dfKot;'.:i84"'''«"*"*^'  -thout  concurrence  o, 

Contrict  with  de  JactT  M?"*J'.''"r'  ^V  <»*  f«to  magistrate  274 
AsscMment  v.lW.'fhtgh°Lrdf  bv  drjir-  valid"1f3r"*'  "'• 
8«    TaxM.  overseers,  326. 

PANEL-S«e  Jury. 
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PARDON— 

By  king!  de  facto  valid,  6.  ^     •  ui.    i        ij 

By  a  person  acting  aa  governor  under  apparent  right,  »  vwia, 

tbougli  office  is  partially  occupied  by  anotlier,  70. 
By  de  facto  governor,  valid,  311u. 

PARLIAMENT  OF  ENGLAND— 
De  facto  member  of,  7. 

Privileges  of,  granted  for  benefit  of  public,  7  n. 
Applied  de  facto  principles  to  its  own  elections,  7,  340-3S5. 

PATENT  OFFICE— 

Distinction  between  patent  and  elective  office  in  regard  to  possession, 
24  n. 

PAYMENT— 

Made  by  or  to  de  facto  officer,  valid,  173,  183,  315. 

To  sheriff  de  facto,  will  discharge  the  debt,  315. 

By  or  to  de  facto  municipal  treasurer,  will  acquit  or  bind  the  corpo- 
ration, 315. 

Of  taxes  to  collector  de  facto,  valid,  316,  327. 

Tax  collector  bound  to  pay  over  to  treasurer  de  facto,  taxes  collect- 
ed, 210.  ^    ^  , . 

Treasurer  de  facto  may  be  compelled  to  pay  warrants  drawn  on  him, 
242. 

Of  taxes  under  protest,  not  recoverable  on  ground  that  assessment 
was  made  by  de  facto  assessor,  339. 

Action  does  not  lie  against  a  school  district  to  recover  back  a  tax 
paid  to  de  facto  collector,  338. 

To  a  school  trustee  de  facto,  cannot  be  refused,  434. 

De  facto  board  of  education  may  order  payment  of  school  accounts, 
206. 

PENALTY— 

In  proceedings  to  recover,  for  obstruction  of  road,  no  defence  that 

road  supervisor  is  only  de  facto  officer,  205. 
De  facto  officer  generally  liable  to,  for  usurpation,  204. 
Not  liable  to.  when  acting  bona  fide,  265. 

Overseer  de  facto  not  liable  to,  for  non-repair  of  road  when  disavow- 
ing his  authority,  254. 
Otherwise  where  he  professes  to  be  a  public  officer,  256. 
May  be  imposed  for  violating  a  regulation  passed  by  de  facto  health 

officers,  312.  .,  ^,      ^^^ 

Imposed  bv  de  facto  justice  of  the  peace,  not  assailable,  408. 
Person  may  be  de  facto  officer  though  liable  to,  for  not  qualifying. 
412. 

PERJU  R Y 

At  common  law  cannot  be  committed  before  de  facto  tribunal,  370. 
English  doctrine  still  as  at  common  law,  371. 
Imperial  Commission  of  1878,  recommended  change,  371. 
English  exception  to  Common  IjiVf  rule,  372. 

Commissioners  acting  after  demise  of  Crown,  but  before  know- 
ing of  it,  372. 
Evidence  of  official  reputation  sufficient  at  common  law,  unless  re- 
butted, 373. 
Doctrine  in  Canada.  374. 

Common  law  rule  altered  by  Criminal  Code.  374. 
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PERJURy_Co»«««ed. 

regard  to  perjury,  378  "'  """^   Potential  jurisdiction   in 

^  ;r;r 'j-s  aV'""^ '°"-''  -  --  though  po^iM,  no* 

Eng  i,h  rule  followed  in  Alabama   381 
Eng  .8h  ru  e  followed  in  KentuScy    382 

Same  held  in  Texas,  388. 

3nMrd"e"Lt  r^?3"«'«''«'^'"^  ^n  ""nois,  thougH  ad- 
Same  doctrine  in  Florida,  300. 

juJ^fX'"'"'"  '"^""^  "-«"-«»  in  Maryland  in  ca«e  of  per- 
So  in  Michigan,  302. 
So  in  Oklahoma.  393. 
So  in  Kansas,  304. 

Person  mfy  be  de  facto^S  nnTi;  ""'  "^^  '"*'*°  »««"•.  30. 
acient  length  of  tTme    ICI^    "°*  '"^'"8  '««<l«'l  *"  town  a  suf- 

/froSrhoS'^c'teTS^d^e^f"'^';*^  "'-«"•"  J-dge.  de 
Appointed  by  mayo«r  undef  SncSn^fH^CalTrri  ol, 

POSSESSION— 

Bu^see  Officers  Holding  under  Unconstitutional 

urert%t'*?,atL^^reaT^^^^^^^  --  "me,  78. 

_  a  de  facto  officer,  70,  100.      ^     ^         possession,  neither  is 
Conflicting  case,  79. 

"''iiX.ir*  *^'"*  ""  '»''*»  *»«-'  ^y  ""'awfully  dispossessing 

D.  '-taet?--;t.re.ain  p^^^^^^      „  .^i„,,  „„^  ^^^ .^^  ^^^^^ 

Such^a.  the  holder  of  a  commission  „r  a  certifleatc  of  election. 
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POSSESSION— CoN«NH«d. 

Defendant  must  be  de  tecto  in  posneuion  to  obtain  quo  warraRlo 
against  him,  471. 
Not  sufficient  that  he  tendered  himself  to  be  sworn,  471. 
Talcing  oath  suiBeient,  471. 

Where  he  is  a  de  facto  oiScer,  not  necessary  to  prove  talcing  of 
oath,  471. 

POTENTIAL  OFFICE— 

Distinguished  from  one  that  cannot  legally  exist,  43-46. 

POUND  KKEPER— 

Person  cannot  justify  as  puch,  without  showing  that  his  bond  was 
duly  approved,  267. 

POWERS— 

Of  de  facto  officers — See  Righta. 

x>RESIDENT  OF  BOARD  OF  SCHOOL  TRUSTEES— See  School  Trus- 
tees. 

PRESUMPTION  AS  TO  OFFICIAL  CHARACTER— 
Different  from  de  facto  doctrine,  12. 
Is  rebuttable,  12,  173,  371. 

Sometimes  confounded  with  de  facto  doctrine,  12. 
Sometimes  runs  on  parallel  lines  with  de  facto  doctrine,  109. 
Cannot  be  invoiced  when  officer  de  facto  sued  as  a  trespasser,  208. 
Held  otherwise,  270. 

PRIMA  FACIE  AUTHORITY— 

To  elect  or  appoint  not  necessary  t.  constitute  a  de  facto  officer, 
182. 
Conflicting  doctrine,  187. 

PRIVATE  CORPORATIONS— 
Not  dealt  with,  2. 
Officers  of,  not  dealt  with,  2. 
Principles  applicable  to  such  corporations  and  officers,  2. 

PRIVILEUES— See  Rights. 

De  facto  officer  enjoys  no  personal,  23,  203. 
Acta  performed  by  de  facto  officer  for  his  benefit,  void,  23,  203. 
When  de  facto  officer  attempta  to  justify  as  an  officer,  he  puto  his 
title  directly  at  issue,  203. 

PRIVILEGES  OF  PARLIAMENT— 

De  facto  member  of  parliament  entitled  to,  7. 
Why  granted,  7  n. 

PROBATE  JUSTICE— See  Judge. 

PROCEEDINGS  TO  RECOVER  OFFICIAL  RECORDS— 
Title  to  office  not  generally  triable  in,  431. 

Whether  it  be  mandamus,  replevin,  or  a  statutory  proceeding, 
431. 
Claimant  having  prima  facie  title,  entitled  to  succeed  in,  431. 

Holder  of  election  certificate  or  eommisMon,  431. 
Title  triable  by  mandamus  to  recover  records,  when  quo  warranto 
does  not  lie,  431. 
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though  claimant  beTneWgible^sr  '""'""^'y  ""^'"g  »<»  title. 

Officer,  de  f.cto  entitled  to  recover  record.,  208 
PR0CK88— 

omcer  „.„.„g.  not  inquired  into  on  habea.  corpus.  435. 
PB0FE880B_ 

Di".iml  of.  not  reviewable  on  certiorari.  436. 
PROHIBITION— 

Kot  granted  to  prevent  de,a,to  o«cer  .o„  actin,  306. 

S'?.l'^^rr^ft-L*-''>e  by.  429.  440. 
cl.imanu.'440°'  '^'"=**"'"  "°*  «"»*««  "y.  at  instance  of  other 

^  fnSbt?it^fr40""*  '•«"''''"«'•  ^--  — ming  .a.e.  on  ground 

t%'±Z'rC!\'^  ''•  "  "«"■-"  -  ""»  to  •'ave  wrong. 

mier408."4(W??^*0  '"''"  ^"•'^'  -  «-'»''  o'  defect,  in  hi. 

-— -^a^e^i.ti^^&onwini..„c.440 
PROPERTY— 

D.  f«t«  o««,  "«t.^^^to^ecover  property  of  oiBce.  208. 

PR08EC?UTI0N— 

M.y^Uk.  place  for  ob.tr«cting  road  opened  by  de  facto  over.ecr. 

^uTOX'^'ton!i'•«i';^Je^^^^^^^^^^  up  ,i.„.  u.' 

Conviction  on.  for  filing  Hquornot  i.JL.th,?  "*'  "7. 

••iwre  executed  by  de  facto  wn"ub?e  "is    *  *^'"*  *"""*  «>« 

PROSECUTINO  ATTORNEy-See  Attorney. 
PROTECTION— 

Vhtd^TS:  I?"""'  *"  ""**'•'"-  "'  -■-«•'  '-,  in  execution 

In  pro.ecutrnLXdero;*H'IT  ;"*'"'*"•  2"- 

prove  a  valid  title  "n  Mm   2?6  **  """''*""'  °°*  ""''^''"'7  *" 

Deputy  con.Uble  de  facto,  ju.tifled  in  kilH„g  ^,^,  ,,.,.,,^  ,^^ 

&  »«dV;^ertrn?;i^si'^^^^^^  ^'«- 

r^  cuiing  proces.  of  de  facto  officer,  protected.  273. 
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PRUDENTIAL  COMMITTEE— 

Perion  elected  to,  without  authority  by  inhabitmnts  of  a  diitrict, 
de  facto  officer,  188. 

PUBLIC  OFFICE— See  Office. 

PUBLIC  OFFICERS— See  officers. 

De  facto  doctrine  applicable  to  all,  13. 

PUBLIC  POLICY— 

De  facto  doctrine  grounded  on,  1,  0. 

Rule  against  collateral  attack  on  de  facto  officer's  title,  founded  on, 
429. 

PUBLIC  RECORDS— See  Proceedings  to  Recover— Official  Records. 

QUALIFICATION— See  Failyre  to  Qualify. 

Person  may  become  de  facto  officer,  though  lacking  property  qualifi- 
cation, 150. 

Person  may  become  de  facto  officer,  though  lacking  professional 
qualification,  160. 

QUASI-MUNICIPAL  CORPORATIONS— 
Classed  under  municipal  corporations,  46. 
Counties  and  school  districts  are,  46. 

QUEBEC  MUNICIPAL  CODE— 

Provides  a  remedy  to  try  municipal  elections,  456. 
Kxcludes  other  remedies  as  to  matters  triable  therein,  450. 

QUEBEC,  PROVINCE  OF— 

Municipal  Code  of,  recognizes  de  facto  principles,  11. 

QUORUM— 

Appointment  by  less  than  the  required  quorum,  may  constitute  ap- 
pointee a  de  facto  officer,  185,  180. 

Appointment  of  councillor  by  four  councillors,  constitutes  appointee 
a  good  officer,  though  one  of  the  councillors  only  a  de  facto  of- 
ficer, and  his  vote  necessary  to  form  a  quorum,  343. 

Appointment  of  an  assessor  valid,  though  one  of  the  councillors 
tonning  the  quorum  was  afterwards  declared  unlawfully  elected, 
343. 

Appointment  by  quorum  made  up  by  counting  the  vote  of  person 
whose  appointment  is  manifestly  illegal,  does  not  constitute  ap- 
pointee de  facto  officer,  302. 

Legislative  members  seated  by  less  than  the  constitutional  quorum, 
de  facto  officers,  01,  311. 

Ordinance  passed  by  quorum  of  municipal  council,  partly  constitut- 
ed of  members  holding  over,  valid,  312. 

QUO  WARRANTO— 

Meaning  ascribed  to,  in  this  work,  450. 

Includes  statutory  substitutes,  450. 

Proper  remedy  to  try  title  to  office,  461. 

Brought  in  the  name  of  king  or  people,  451. 

Primanr  object  of,  to  protect  sovereign  authority,  461. 

Writ  of,  was  a  high  prerogative  writ,  452. 

See  Writ  of  Quo  Warranto. 
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<»^0,J^ARRANTO-Conl.n««d. 

Writ  iuperirted  by  informmtion,  453. 

How  .ffecttd  bv  i^il.S^  Warranto  Information. 
P.        atate  has  exclua  ve  riilit   462 

wCjr.teV?isX:f '•'''''  °'-'».  ^"o.  «3. 

When  private  S™^  ?.^  Proaecute.  460,  463. 

^-.e  Within  J?^,^^^^o:r;rcZt"^''- 

Ar«ZL^'"?'*  '*  """t  »>e  brought.  469 
At  common  law,  469  * 

TOK  ^J  »t«tute,  469. 

»"«. """  »^  siS';^,"  ••^..  -. «.. 

Beope  of  inquiry  in,  473. 
Failure  to  qualify,  473 
Acceptance  of  incompatible  office  471 

Crown  perogat°vea,4M.'''  ""'^  '^  "«'"'  '»'  usurpations  on 
Extended  by  statute  of  Anne,  454. 
ri  ^**  Statute  of  Anne 

Different  kind.  ofirforSX„T46r'*^"*'  *°  ^'^  Election..""- 
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QUO  WARRANTO  INFORMATION— ComKimiwL 
SUto  luM  primary  right  to  proMcute,  461. 
Wbm  Stat*  hM  exeluiiv«  right,  462. 
Sz  oflkio  infomwtioii  bjr  attomey-geiMral,  on  behalf  of  state,  460i 

See  Attomcy-UeneraL 
Proceedings  by  indiTiduala  with  leave  of  court,  460,  46A. 
When  priTate  peraon  may  prosecute,  460,  468. 
When  private  person  has  sufflcient  interest,  464. 

See  Relator. 
Discretion  of  court  in  granting  leave,  46S. 
Circumstances  affectinc  discretion,  466-46S. 

Bee  Discretion  of  Court. 
Time  within  which  it  must  be  prosecuted,  469, 
At  common  law,  469. 
By  statute,  469. 
Poesession  and  user  of  oOm,  necessary,  471. 

RATE— 

Laid  at  vestry  convened  by  de  facto  church  warden,  valid,  208. 
Churchwarden  de  facto  may  lay  compleint  for  non-payment  of,  206. 
Whether  rate  levied  by  de  facto  tax  officers,  valid,  322  et  seq. 
See  Taxes. 

RECOGNITION- 

Of  municipal  corporation  by  state  for  a  long  period,  renders  ita 
existence  unassailable,  70. 

See  Legislative  Recognition. 

REOOGNUANCE— 

Taken  or  approved  by  de  facto  officer,  valid,  321. 

RECORDER— 

Person  taking  possession  of  office  of,  by  violence,  not  de  facto  of- 
ficer, 80. 
Failing  to  take  oath,  de  facto  officer,  136. 
Conviction  of  recorder  irregularly  elected,  valid,  412. 
Authority  of  deputy  recorder  not  assailable  when  no  objection 
raised  at  trial,  417. 
Otherwise  held  where  ot>jection  made,  417. 

RECORDING— See  Registration. 

Town  clerk  cannot  refuse  to  record  a  road  survey,  on  ground  that  it 
was  made  by  commissioners  de  facto,  314. 

REFERKE— 

Appointed  by  irregular  order  of  court,  de  facto  officer,  178. 

REGISTRATION— 

Of  deed  by  de  facto  clerk,  valid,  179. 

Of  deed  by  deputy  after  death  of  principal  known,  invalid,  302. 

Of  road  survey  made  by  de  facto  officers,  cannot  be  refused,  434. 

REGISTRAR  OF  DEEDS— 

Appointed  for  four  years  but  acting  during  fourteen  years,  de  facto 

officer,  119. 
Appointed  by  two  commissioners  instead  of  three,  de  facto  officer. 

18». 
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BJfiLATUR— 

Interest  of  taxpayer,  '484  ' 
interest  of  Mhool  supporter  464 
Interest  of  school  dirVSto"  464 
Interest  of  claimant,  464. 
Interest  of  defeated  candidate    4Ai 

CircumsUnlTe^ttaa  °n'.  '/^"""^  '"-•  «»• 

When  burden  of  p^f  S^'^l^^^/  '''^- 
8«e  Burden  of  Proof, 
RBLINQUI8HMENT— 

KEMOVr"~  "•"""  ""•  "  '"-*"  "-'•*-•  --•  - 

Whlnr.;?^*^"!"^;-;,',^^^^  valid.  314. 

Mandamus  proper  ren»drto^to?e  ^ffl^'*"""?"-?^  Certiorari. 
Held  o&e/;?i«,  raV^Ywi!  I45'"'*'  ''"'•^''""y  removed.  444. 

REPLEVIN— 

"«cia?^M.^"  -»*  ''*•"'  '-  P--di„g.  by.  to  recover  of- 

"^ffi^'h,^''?-:**  «««••  Bond. 

Taken  by  de  facto  deputy  sheriff,  valid,  321, 

REPRESENTATIVES— 

Elect«l  under  a  void  law,  de  facto  officers.  194. 

*^^^~r?^  4JP  ACQUIESCENCE- 

constitute  aTfacto'"office"r%fl  %°'  ""*"-"  »'  •PP«'«t»«»t  to 
Probable  cause  of  those  erroneous  mm  08 
I  ^"  L  :  •  "  "P"'**^  »•?  Andrews  0":  "*' 
Cri«riid  '/S  "P**,****  ''y  Strange,  99. 
I'ritieism  of  R.  rs.  Lisle,  100. 
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REPUTATION  AND  At  QUIEStENCE— Conliwiwl. 

101  '^'''■°  ^"^  ''•«'■'•  ••wtion  or  •ppointmcnt  unneeeuarr, 
fiDglUb  and  CmmUm  oMca  to  miim  effect,  103. 
Wliat  will  oonatitute  an  officer  de  facto  by  repuUtion  or  aoqui- 

Queation  dependa  on  varioua  circumataneaa,  104. 

RepuUtion  defined,  108. 

Reputation  impliea  acquiaaoence,  lOfl. 

Acquieaeenee  deflned,  105. 

A«|uiefwnce  impliea  repuUtion  in  a  qualifled  cenae,  108. 

iwect  of  nature  of  office  upon  reputation,  106. 

Upinion  tliat  it  cannot  be  acquired  as  to  cerUin  offlcea,  106. 

ClrcumtUncea  eaUbliiliing  or  affecting  reputation,  107. 

ferion  must  be  in  open,  continuous  and  undisturbed  poasea- 
sion  of  office,  100-108.  P"—^ 

Public  mutt  be  misled,  107. 

RepuUtion  cannot  be  incousistent  with  known  facta,  107. 

Public  acquiescence  must  exist  for  some  time,  108 
run  "  ?"•)  Pf '""■">  "now  »•«"  one  or  a  few  official  acU,  108. 

othirI!!Yo4!*303  ""*'  "  *°  '"*''"  •*"""'  '"'*  °°*  '•  *° 

^'e'"r'!^llv'I.„'J?i!?'!rK*"**  performing  all  the  duties  of  an  office,  gen- 

eraiiy  entitled  to  be  regarded  as  an  officer  de  facto,  lOB 
Long  user  of  the  office,  100. 

Notary  public  acting  twenty-live  years,  109. 
Officer  having  acted  at  a  disUnt  period.  100. 
Reputation  and  presumptive  evidence  compared,  100. 
Effect  of  acquiencence  to  constitute  a  de  facto  officer,  110 

Arauiescence  of  government,  public  body,  outgoing  officer,  de 
jur6  oincerf  110, 

But  acquiescence  of  outgoing  officer  of  no  avail  without  public 
acquiescence,  116. 

Person  presiding  at  board  without  authority  but  with  acquies- 
cence, 110.  ^ 

^'rectoM  "lio"'  '^'"""'*  ■'*'"*  *"••  acquiescence  of  school  di- 

But  surveyor  of  one  county  acting  in  another  with  public 
acquiescence  is  not  a  de  facto  officer,  where  that  county  has  a 
de  jure  surveyor,  110.  j  "•■  » 

Usurper  may  become  de  facto  officer  by  repuUtion  or  acquiescence. 

Officer  usurping  the  office  of  another,  may  become  de  facto  officer 
as  to  that  office,  112. 

Township  board  of  education  acting  as  the  directora  of  a  sub- 
district,  112. 

County  surveyor  unlawfully  acting  as  entry-Uker,  112. 

But  officer  merely  assuming  the  duties  of  another,  without  as- 
suming bis  office,  not  de  facto  officer,  378. 


REQUISITES— 

To  constitute  an  officer  de  facto,  26. 
De  jure  office,  26,  28. 
PosBession  of  office,  26. 
Color  of  title  or  authority,  26. 
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^         "Sprier '"«  '""  •»"'  «""«•  '-»'"-  »ere.y  .  J,  f.cto 

q^Hat'^el"'"  ^"'"''•'  "««'•  ">-«"  not  having  residential 

RKSJaNATlON— 
Conditional,  110  n 
Unconditional,  no.' 

""urfac7o'tt.",' V""  ""*  "'"•'"'""«  *»  -t  thereafter.  ™ay  be 

&X':fS?  W;TX?o""uL.r.^  "-  '-^  °««".  313. 
be  de  facto  offlcer.  317  "  q»«"flcation  of  hi.  .ucee.«,r,  may 

RESISTIXO— 

5*  /•«''<»  offlcer.  puniahable,  214. 

Ue  facto  offlcer  may  kill  perton  r«.i.ting  him,  218. 

RESOLUTION— 

""'C^  o^^l;a'li*d"'?0^"""  '■""  «""'""''"'•  «"  »»«■  not  a  de 

't''::^i:TA't.L'::i^,^'''''' »'  «-"tio„.  .hich  m.y 

See  Certiorari. 

RESPONSIBlLin-See  Li.bility-Crimin.,  Reapon.ibllity. 
RETAINER— 

''^"r^i/^^rrcrL'^.''^.'"  "^'"''''  "•'  ««'-''  '"a*  "i. 
RIGHTS— 

De  facto  offlcer  enjoys  no  pergonal  rishti   23   •lot 
Act.  performed  for  hi.  benefit,  void,  23.  203    '      ''• 

rX  at'iMuTm   ""'"'*  '  '""°""  ''«"*•  '»•  ""«  '•  P-t  di. 
De  facto  offlcer  enjoy,  right,  for  benefit  of  public,  203   205 

%S  SloT""'  ""^  "»---•  ve.f^%riaying  „ 
Ihey  may  alM  complain  for  non-payment  thereof  208 
De^acto  .uperv.«,r  may  .ue  for  .Tn^lty  for  o'bl^ruct^Sg  a  road. 

De  facto  mayor  entitled  to  reprewnt  city,  20S 

ta?i^.Mr'"'°""  '"•y  '"•"^'"  .cti.n„po„  an  under- 
""count*^  ^s"*  °'  '^""■"°"  ""'y  "«'"  W""""*  «•'  «hool  ac 

,       *'°"l'"MTult?'^5'  *"  '•*^'«'  "'"''""  «'-»-*"  "'  <»• 
SirzM. ^4« '44"°"  "°'  «""'*^  *°  P'''^""*  '»•'  '«*«  <"»«'  'rom 
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MlOan—CotMmu*. 

Ot  facto  oOetr  protwM  bjr  InJuMtioa,  M7,  4M. 

Injunetion  majr  It*  to  prrrnit  cUlauU  Interftriag      '.h  Mm.  lOT, 

446. 
Mandanua  MHiMtiBiM  mnUd  (or  Mm*  irarpoM,  807. 
V*  facto  offlotr  wtitlMTto  raeovtr  property  of  uOlcc,  208. 

Ot  facto  trtarartr  tboufh  incliglbl*,  may  recover  bcuk*  and 

paper*  of  the  oOce,  808. 
O*  facto  treaeurtr  may  compel  return  to  him  of  a  tax  duplicate, 
unlawfullv  taken  from  bim  by  a  claimant,  808. 
County  clerk  defivcrint  the  aaaeaeori'  papari  to  a  de  facto  aueaeor, 

hai  diicbarged  his  duty,  808. 
Oe  facto  oMeer  cannot  retain  the  olBe*  and  ita  record*  aa  againat 
one  who  baa  a  euperior  title,  80S. 
OtherwiM  held  in  one  ease,  809. 
Oe  facto  offlcer  may  recover  money  pertaining  to  oiBce,  800,  810. 

Contrary  doctrine  held  in  New  York  and  Illinois,  211. 
De  facto  officer  held  entitled  in  one  case  to  defeat  quo  warranto  by 

perfecting  his  title,  812. 
Of  de  facto  officer,  to  protection  of  erimioal  law  in  uucutioa  of  bit 
duties,  813-818. 

See  Protection. 

ROAD— 

Town  clerk  cannot  refuse  recording  survey  of,  oa  ground  that  il 

was  made  by  commissioner  de  facto,  314. 
Opening  of,  bv  de  facto  overseers,  valid,  314  n. 
Prosecution  lies  for  obstructing  such  road,  314  n. 

ROAD  CUMMIH8I0NER— Mee  Road  Superintendent. 

Whoee  office  has  not  been  legally  voted  for,  d«  facto  officer,  4S. 
Taking  oath  aftir  expiration  of  time  allowed  by  law,  de  facto  o(> 

fleer,  130. 
Not  having  taken  or  flied  certificate  of  oath,  de  facto  officer,  132,  314. 
Failing  to  give  bond,  de  facto  officer,  138. 
Not  executing  bond  ia  de  facto  officer,  though  atatuta  declares  office 

forfeited,  148. 
Road  survey  made  bv  de  facto,  valid,  314. 
Held  in  New  York  that  road  commissioners  de  facto  could  not  com- 

pel  paynMnt  to  them  of  moneys  collected  by  supervisor  for  con* 

atruction  of  a  road,  211. 

ROAD  OVERSEERS— See  Overseer  of  Highways. 

ROAD  SUPERINTENDENT— 

Specially  appointed  to  lay  out  a  road,  cannot  maka  a  valid  award 
without  taking  oath,  418. 

ROAD  SURVEYOR— See  Surveyor. 

SALARY— 

Of  office  incident  to  the  true  title,  810. 

De  jure  officer's  right,  not  dependent  upon  performance  of  official 
duties,  280. 
Conflicting  doctrine,  821. 
De  jure  officer  entitled  to  recover  from  public  body  whole  salary, 
without  deduction  for  amount  earned  by  him  while  out  of  posses- 
sion, 888. 
Rule  otherwise  where  office  in  nature  of  emplojrment,  222  n. 


IXUKX. 
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»s:?  Ff «""  5»"  ""•  °'  '^  '•""  -«-'  '•-" ."  ...... 

Action  mnlnat  ^.  «i  f      _ 

^Jr^r^*-'^''"  3,"""'  -^  •«  •-"".P.it  or  tort.  2.,o 

wE  *"•  ""'""^  ^"^  —  -"^^'^  —P-'t  or  tort 

D.  ,f*       .  ^  '"  ■'^'""  *«  recover  Mi.ry 

p."court."h"*ld«*t"h\7'^J  ;"*"'^  *»  -'"y.  236. 

Other,  hold  tj  he  «^y'?eiirrr;  "°'»  P""'"  body.  237 

^^  jure  omJUltii^'*'  "  '"*'*'«»  »«»  "»"y  when  there  i.  „o 
De  Facto— «7. 


^ 
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SALARY— Continued. 

iSalary  paid  to  de  facto  officer  cannot  piesumably  be  recovered  back 
by  paying  body,  240. 

Rule  founded  upon  common  law  and  equity  principle*,  240. 

Payment  of  lawful  aalary  to  de  facto  officer,  different  from  pay- 
ment of  unlawful  salary  to  an  officer,  240. 

De  facto  officer  cannot  set  up  a  contract  for  a  larger  remuneration 
than  the  one  allowed  by  law,  45,  262. 

De  facto  officer's  sureties  not  liable  to  de  jure  officer  for  salary  re 
ceived  by  their  principal,  200. 

SALE— 

Execution  sale  by  constable  holding  no  legal  office,  invalid,  20. 
Sale  of  land  ordered  by  judge  after  abolition  of  his  office,  invalid,  30. 
Made  or  conducted  by  de  facto  officer,  valid,  318. 

SALE  FOR  TAXES— See  Taxes. 

SCHOOL  COMMISSIONERS— 

Board  of,  de  facto,  may  recover  public  school  money,  210. 

SCHOOL  DIRECTOR— 

Good  relator  in  quo  warranto  proceedings  against  a  school  board, 
404. 

Person  acting  as,  under  decision  of  state  superintendent  of  public  in- 
struction, a  de  facto  officer,  01. 

May  constitute  a  person  clerk  de  facto,  by  acquiescing  in  his  author- 
ity, i:o.  ^         ^ 

Taking  oath  before  unauthorized  person,  de  facto  officer,  131. 

SCHOOL  district- 
Is  a  quaiii-municipal  corporation,  46. 
Regularly  organized  but  partly  from  territory  annexed  to  a  county 

by  unconstitutional  law,  a  de  facto  district,  56. 
Irregularly  organized,  a  de  facto  corporation,  50. 

Conflicting  doctrine  in  Canada,  60. 
Existing  for  thirteen  years  with  public  acquiescence,  not  collaterally 
assailable,  70.  r  -i  ,  j 

Same  where  it  existed  for  nineteen  years,  70. 
Existing  for  twenty  years,  unassailable  in  proceedings  to  enjoin  col- 
lection of  tax  assessed  by  it,  70. 

SCHOOL  INSPECTOR— 

Female  inspector  authorized  by  unconstitutional  law,  de  facto  of 

fleer,  30. 
Person  may  become  de  facto,  though  a  female,  157. 

SCHOOL  MASTER— 

Injunction  refused  to  restrain  unlawful  removal  of,  448. 
Injunction  may  sometimes  be  granted  therefor,  448. 

SCHOOL  SUPPORTER— 

Good  relator  in  quo  warranto  against  school  trustee,  464. 

SCHOOL  TEACHERS— 

Contracts  of,  with  de  facto  school  officers,  valid,  313a. 
When  otherwise,  304. 

See  Contract. 
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SCHOOL  TRUSTEE— 

""fe^r"  "^"^  "''  ••  «  l«.«>..io„.  there  cnnot  be  de  fcf. 

Acting  for  six  vearg  without  reelection    no 
Having  change,!  hia  resident,  lea  '  ""• 

Holding  over,  where  legality  of  successor's  etection  disputed 

iri;iLn!;se;"'"'"p""'''«°ffl«'."o. 

""K  't^  vTJ:  nf  "■  ""•'"  *»"""•  "•«>"•<'  "ave  been  .1. 
^  '"SS  ISs-*-*".  and  sUtute  declares  seat  ipso  facto 
^'^•S"L1a'^troffit::^1^  *-"*-  ^-'-«  to  take  oath  or  to  givs 
"""SS^^^.  "^  ^«*°  '-'«'■«'  "choo.  directors  for  school  furniture 

''"^  wVen'aVwte.l^l'^''  '"''"  "^'^  "''  -«<>.  313a. 

ru  ,„  ,  See  Contract. 

De  facto,  may  make  a  valid  rate,  326 

rL.  f    *  See  Taxes. 

s^^i^^CrX.  '°  ""'''^  •'"y"'*"*  "^  -  <»-«  drawn  on  a  town 
iitle  of,  not  triable  on  certiorari,  436. 

SCIRE  FACIAS- 

lesued  by  de  facto  officer,  ■■alid,  317 

Kcl!S;1sLS.T2l!  °'  •""•""''  "^  J"'^««'  -"o  took  reco,. 

not"a'Se  facto'omrr,  30^'''"''  """  °PP°"*»*  '''''='"«J  e'<*ctecl, 

SECRETARY-TREASURER  OP  SCHOOL  TRUSTEES-Sec  Treasurer. 
SEIZURE— 

S  ftdTlarSe'^frc^  V^  '"'*°  "'"-''  P-t-t-<J.  274. 
ble,  276.  •"'"'"«  de  facto  officer  executing  process,  not  lia- 

Made  by  de  facto  officer,  valid,  318. 
SELECTMAN— 

'*orpapS^„fc^?;,Xtoty.h  not  relieved   from   the   in- 

May  be  de  f«,to  officer,  though  elected  at  an  irreguUr  meeting.  174. 
SENATORS— 

Elected  under  a  void  law.  de  facto  officers,  194. 
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SHERIFF— 

Perton  acting  m  aheriff  under  McEnry  Qovernment,  not  de  facto  of- 
ficer, 92. 
Peraon  may  be  de  facto  aherifT,  though — 

He  acta  during  a  second  term,  without  renewing  hia  bond,  137. 
He  fails  to  file  liig  oath  within  proper  time,  132. 
He  fails  to  qualify  in  several  particulars,  139. 
He  fails  to  give  or  renew  his  bond,  and  statute  declares  his  of- 
fice forfeited,  137,  141,  142,  180. 
He  fails  to  give  bond  in  suflScient  amount,  under  like  circum- 
stances, 150. 
He  |a  a  defaulter,  1S8. 
Ineligible  by  reason  of  non-reaidence,  161. 
Liable  for  acta  of  de  facto  deputy,  250. 
Justifying  in  treapasa,  muat  prove  valid  title,  267. 
Special  rules  applicable  to  sheriffs  holding  over,  286. 
Payment  to  de  facto,  will  discharge  debt,  315. 
Jury  selected  by  de  facto,  valid,  320. 

Indictment  not  invalid,  because  drawing  of  jury  participated  in  bv 
de  facto,  320.  ^  i-  r  j 

SOLICITOR— See  Attorney. 

Person  may  be  de  facto  solicitor  pro  tem.,  though  appointed  when 
oflSce  of  county  solicitor  not  legally  vacant.  178. 

SPECIAL  JUDGE— See  Judge  Pro  Tem. 

Failure  to  take  oath  of  office,  no  ground  for  reversing  hia  judgment 

when  no  objection  made  at  trial,  416. 
Sitting  at  same  time  as  regular  judge,  not  a  de  facto  officer,  416a. 
Held  otherwise,  416a. 

STATE  TREASURER— See  Treasurer. 

STATUTE  OF  ANNE— 

Extended  scope  of  quo  warranto  information,  454. 
Made  it  available  to  private  persons  in  case  of  corporate  officea, 
454. 

See  Relator. 
Did  not  change  remedy  as  to  other  offices,  454. 
Btill  basis  of  remedy  in  England  and  in  some  states,  454, 

STATUTE  OP  LIMITATIONS— 

Whether  applicable  to  quo  warranto,  469. 

Process  issued  by  de  facto  clerk  will  stop  running  of,  317, 

STATUTES— 

1  Anne,  c.  8,  369,  372. 

6  Anne,  c.  7,  s.  8,  372. 

13  Car.  II,  Stat.  2,  c.  1   (Corporation  Act),  133,  144,  411. 

26  Car.  II,  c.  2  (Test  Act),  133,  144,  411,  420. 

Con.  Statutes  (U.  C),  c.  54,  14S. 

13  Edw.  I,  c.  18,  449. 

1  Edw.  IV,  c.  1,  6. 

6  &  6  Edw.  VI,  c.  16,  285. 

3  Edw.  VII,  c.  18,  s.  45,  458. 

3  Edw.  VII,  c.  19,  a.  244a,  4-50,  458. 

1  Geo.  II,  c.  5,  372. 

2  Geo.  IF.  c.  24.  .355. 
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STATUTES— Con«».««f. 

]^f^J}'  "•  2"'  133.  341,  412. 
■'  Geo.  Ill,  c.  23,  372. 
i^  Geo.  Ill,  c.  76,  420. 
23  Geo.  Ill,  c.  84,  8.  7,  353. 

?«  rt^-  mJ-  "•  2*'  ••  3.  J.  341. 
38  Geo.  Ill,  c.  5,  163. 

49  Geo.  Ill,  c.  126,  286. 
.1  9^-  "^'  c-  36,  273. 

63  Geo.  in,  c.  127,  g.  7,  172. 

68  Geo.  Ill,  c.  6»,  172. 

69  Geo.  Ill,  c.  12,  280. 
6  Goo.  IV,  c.  28,  163. 

9  Geo.  IV,  c.  17,  144,  239. 

5**-  f*"*J?"°-   <'906).  c.  101,  372. 

Kev.  Stat.  Qnt.  (1897),  c.  324.  g   3]   4KK 

Kev.  SUt.  Que.,  Art.  6651.  374  '    "" 

\  y'5-,?:  "'  "•  1.  7,  341,  357. 

3  ft  4  Vic.  c.  108,  s.  89,  341. 

5A^7l"/-  ''•  '"'•  **•  1»  *  19,  437. 

36  *  «  v-"-  "  ff'  '•  2^  ^Debtorg  Act,  1869),  447^ 

1^*48Vic.  c.  50,  8.  42,357. 

1882?,  Tse:  469'"'  ""  "'  '''  ^^2'   '^""'"P*'  Corporation,  Act, 
«  *  ^!  V|"-  =•  ^1'  »•  15'  453,  474. 


65  ft  66  Vic.  (Can.)'c.  29 


4  ft  6  Wm.  ft  M.  c.  18,  460* 


374. 


7  4  8  Wm.  Ill,"  c' 27 


2  Wm.  IV,  SUt.  2,  c.  4.  267. 

3  4  4  Wm.  IV,  c.  27,  449 


8-  21,  369,  372. 


6  ft  6  Wm.  IV,  c.  76, 


!^'J^.t^  l?*""-  ^'P-  ■*«*'  1835),  239 


«  i  7  W»  S^v"-  ^?',2-  ^^  <M"»-  Corp.  A^ 
0*7  Wm.  IV,  c  116,  g.  86,  232. 


1835),  447a. 


STATUTORY  PROCEEDINGS  TO  TRY  ELECTIONS- 
Effect  upon  quo  warranto,  466-469. 

to'^iald^M"'*  '"  *°  •*'*•'"  '"**^"'  "^' 

In  Nova  Scotia,  466 

In  Quebec,  456. 

In  United  States,  466. 

gtia^o!"""  ""^  '''""'**'  jurisdiction,  i,  conferred  by  con- 
Generally  held  cumulative  only,  467,  468 
Sometimes  held  exclusive,  469. 

STATUTORY  8UB8TITUTE8-See  Quo  Warranto. 

STEWARD— 

Distinction  between  a  steward  that  has  color  and  one  that  has  not. 

ftftll-!!^r"^  "^.'u'"*  *"""■■  """y  '*»'!«  f«ct«  offi«r.  ]16. 
Iteuined  by  parol  by  a  corporation,  may  be  a  de  facto  officer,  176. 
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STEViARD— Continued. 

Appointment  without  authority  by,  of  a  servant  to  hold  court,  con- 
stitutes appointee  de  facto  otTicer,  183,  412. 

Appointed  by  auditor  and  surveyor  of  a  county,  de  facto  oflicer, 
tnough  he  could  only  be  appointed  by  the  lord,  183. 

.  masons  for  upholding  acts  of  steward  of  court,  93. 

STEWARD  OF  COURT— iSSee  Steward. 

BTRANOER— 

Mere  stranger  not  entitled  to  prosecute  quo  warranto  against  a 
municipal  officer,  464. 

STREET  COMMISSIONER— 

Accepting  the  office  of  colonel,  de  facto  officer,  170. 

SUCCESSOR— 

Holding  over  officer  not  generally  de  facto  officer,  after  qualifica- 
tion of  his  successor,  77,  123. 

Fay  be  so  where  he  continues  to  act  with  public  acquitscenue,  123. 

Out-going  officer  generally  regarded  as  d<^  facto  officer,  between  elec- 
tion and  qualification  of  his  successor,  121,  122. 

Officer  has  sometimes  a  legal  right  to  hold  over  untii  qualification  of 
successor,  121. 

Officer  holding  over  on  ground  of  alleged  illegal  appointment  of  suc- 
cessor, de  facto  officer,  124. 

Successor  acting  before  office  vacated  by  predecessor,  not  an  officer 
de  facto,  115. 

SUMMONS— 

Service  of,  by  de  facto  deputy  sheriff,  valid,  141. 

SUPERINTENDENT— 

Of  prison  appointed  without  authority  by  prison  commissioners,  de 
facto  officer,  180. 

SUPERVISOR  OF  ROADS— See  Board  of  Supervisors. 

Person  acting  as  road  supervisor  under  void  election  by  a  fiscal 

court,  de  facto  officer,  91. 
De  facto  officer,  after  acceptance  of  office  of  township  trustee,  170. 

SURRENDER— 

Of  prisoner  on  bail-bond  to  de  facto  deputy  sheriff,  valid,  318. 

SURROGATE  COURT  JUDGE— See  Judge. 

Failing  to  take  oath,  de  facto  officer,  136,  413. 
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SURETIES— 

Liable  on  bond  of  do  facto  officer,  27C. 
Grounds  of  the  rule,  270. 

Acta  of  de  facto  oHicor  bindin;;  on,  277. 
Estopped  from  denying  principal's  title,  278. 
Liable  though   appointment   irregular,  279,  280. 
American  authorities,  279. 
English  authorities,  280. 

Two  English  cnses  distinguished,  280. 
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SURETIE8-Co,if,„„erf. 

E.top,«d^fro«  .bowing  defective  qualification  of  their  principal, 

American  authorities,  281. 
Ti.ki  ""  authorities,  133,  282 

Liable  rheVstet'St^Tciarry  J'^'J"*^  '•"'»  ^^  "^tute,  283. 

failing  to  qualify  2W  '  "'  °^"'  "'^°  *''*"  P'"^""P'»' 

'''3eda?e"daitei''IS6''  "'  '"^^  '"  °«-'  though  office  judicially 
r^^l*'  J"l^'  'PPly  t°  sheriffs,  280. 
CoS  «o    1-  "'"'^t'^'i'ne  juris.  2I7. 

Not  generally  liable  when  prfndpal  Lws' over   287 
\Vh.«'^'f  ?"."^  conflicting  cases,  287  ' 

Liahfe*  wheWd^in'"  "»"'"«--,  290,  291. 
'able  when  holding  over  regarded  a.  part  of  legal  term,  290- 

Jurisdictions  where  so  held,  292,  293 

tee,  29^  ""■  ""*  "«^"''"'  «^  P"'  "'  '«■"-•  term,  not 
WK-:?'"'iI*''!f"*'"'  ''''*'■*  8°  held,  294-297 

N.n,.>,j.  to  d.  ,„„  .ate,,  ,„  „,.„',^i„j  jj  „„,,  ^.^.^^^ 


,  de 


acal 


SURVEyOR— 

t'^^f'^cVoSXZ'^^T^Zr^^^^^^  not  a 

County  survevor  acting  wkh  nnhn/  ''"'■*  '^^^f"'  surveyor.  110. 
de  facto  officer   112  P"""^  acquiescence  as  entry  taker,  a 

XTde7ao±K  ^y-'""""  o^  town  but  not  under  sea.. 
%«Tf;r°hi's'fcU?26?:'''"°  "*  ""  •""«'"  "'-*'"^'  '-»•«  in  tres- 

TAX  COLLECTOR— 

^»y  j*  a  de  facto  officer,  though— 
Fa.  ing  to  take  oath.  136. 
tailing  to  give  bond,  138. 
Not  executing  bond  within  proper  time  137 
Irregularly  appointed,  173.       "^  '  "^• 

Ineligible,  163. 

Only  verbally  appointed,  170. 
Bidding  his  offi.o  at  auction.  I74 

HeM  ^f?  ""^  *•'"';.*"  t'-«'a''"r"  de  facto,  210. 
T    */?  ,     "t''P'"wi«e  in  Xew  York.  211 
Justifving,  must  prove  a  valid  title,  267. 
Meld  otherwise,  209 

p.7n.K  de"tctV  vi:ii!;:"3ir '  '^ '» '-  ^-'^  •"«-•  "4. 

To  what  extent  acts  of  de  facto,  valid   322 
See  Taxes. 
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TAX  PAYER— 

Hat  generally  sufficient  interest  to  maintain  quo  warranto,  464. 
Conflicting  doctrine,  464. 

TAX  SALE— See  Taxes. 

TAX  TITLES— 

Whether  sale  for  delinquent  taxes,  based  upon  acts  of  de  facto  of 

fleers,  valid,  323. 
Depends  upon  views  taken  by  courts  in  regard  to  acta  of  de  facto 
office   (  in  relation  to  taxes,  323. 
See  Taxes. 


b^  de  facto  corporation,  valid,  70. 

>e  imposed  to  pay  bonds  issued  by  a  levee  district  unconsti- 
illy  created,  52. 
^■ed  by  person  holding  an  irregularly  created  office,  valid. 


TAXES- 

As8' 
Car 

tUli 

Tf\  as- 

44. 

Person  ^i^izing  for  payment  of,  may  be  sued  in  trespass  if  not  a  de 
j'       officer,  267. 
He        therwise,  269. 
Prevail        rule  in  that  taxes  assessed  or  collected  by  de  facto  of- 
fic.   9,  valid,  322. 
Rule     ot  un  form,  322. 
Whether  tax  tittes  based  on  official  acts  of  de  facto  officers,  valid, 

323. 
Depends  upon  views  taken  by  courts  in  regard  to  acts  of  de  facto 

officers  in  relation  to  taxes,  323. 
English  authorities,  325. 

Rate  made  by  de  facto  churchwarden,  or  overseer,  valid,  325. 
Rate  levied  by  ineligible  tithe  valuers,  valid,  326. 
Distress  by  collectors  de  facto  to  collect  poor-rate,  valid,  325. 
Vestry  summoned  by  de  facto  churchwarden,  may  make  a  valid 

rate,  325. 
Assessment  and  levy  not  invalid  by  reason  of  disqualification  of 
assessors  and  collectors,  325. 
Canadian  authorities,  326. 

Rates  collected  by  de  facto  collector,  valid,  326. 

School  rate  imposed  by  trustees  de  facto,  valid,  326. 

District  assessment  valid,  though  school  secretary  only  de  facto 

officer,  326. 
Likewise  where  county  treasurer  has  not  given  bond,  326. 
Conflicting  case  in  New  Brunswick,  326. 
Rulings  in  Maine,  327. 

Tax  sale  by  de  facto  collector  not  shown  to  have  been  legallv 
elected,  invalid,  327.  ' 

Same  where  collector  has  not  taken  official  oath,  327. 
Action  of  debt  for  taxes  not  maintained,  where  one  of  asses- 
sors was  only  de  facto  such,  327. 
Payment  to  de  facto  collector,  valid,  327. 
Rulings  in  Vermont,  327. 

Title  acquired  through  sale  for  taxes  by  de  facto  collector.  i«- 

valid,  328. 
Lists  made  by  listers  not  properly  qualified,  invalid.  328. 
R'-Jings  in  New  Hampshire,  329. 

Title  derived  from  sale  for  taxes  by  collector  not 
valid,  329. 
Held  otherwise,  329. 
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TAXES    Continued. 

HefcT';^"'!!!,*"*  ""•'.".''J  •*•««"'«  "ot  •worn,  invalid,  320. 
Held  in  one  case  that  aaaeument  not  invalid  because  oath  of 
asieuorg  not  filed,  328  "»•"«  oecause  oatii  oi 

Rnlinga  in  Arluuisas,  330. 

„      "^Sa".'  c^ntS  '  m'  ""**  •""  "'  '-•'  -*"-«  -"»  »' 
Bnlings  in  Mimigsippi,  331. 

AcU  of  de  facto  tax  offlceri,  held  valid,  331. 
Ueld  otherwise  in  one  case,  331. 
Buhnga  in  California,  332. 

Cases  conflict,  332. 

A^'!S°h'V'?*  ?•"*  "i**  °'  '*«  ^•'*°  t»*  °«w".  valid,  332. 
Act.  of  de  facto  tax  officers  generally  held  valid- 

In  New  York,  333. 

In  Michigan,  334. 

But  tax  officer  cannot  constitute  another  a  de  facto  officer 

In  Illinois,  336. 
In  New  Jersey,  336. 
In  Pennsylvania,  337. 

In  Nevada."?!?.*""*  '"  '''*'"'  *"  **''  °'  '"**  '^  *»"^'  337. 
In  South  Carolina,  337. 
In  Texas,  337. 
In  Ohio,  337. 
In  Alabama,  337. 

But  collection  of  taxes  by  collector  after  office  judiciallj 
declared  vacant,  invalid,  337.  juuiiianj 

In  Alassacliusetts,  338. 
In  Kansas,  338. 
In  Maryland,  338. 

Held  otherwise  in  an  early  case,  338. 
In  Iowa,  338.  .?.««. 

In  Nebraska,  339. 

In  Georgia,  330. 

In  Washington.  330. 

In  Kentucky,  339. 

In  Wisconsin,  340. 

In  Tennessee,  340. 

°to  reli^"^!'."  *'"'*  "^y  '"'ving  power  to  appoint  assessors  and 
to  review  assessments  on  appeal,  could  not  appoint  one  of  them- 

HpH^^f  'Tl'e'  •"'•  •""  «*•  ««  «"«•'  ««e  void.  339 

Held  iB  Florida  that  assisUnt-assessor  is  not  a  de  facto  officer  and 

Sm*  '"*'*''  "y  •''"  """""*  P"«cipation  of  a8S,rn 

Held  in  North  DitkoU  that  assessment  made  by  pretended  deoutv 
assessor  whose  office  did  not  exist,  was  invalid,  S^q,  °"*"  '^^^^^^ 

TEACHEB— See  School  Master— Contract. 
TEBRITORY— 

iBdietoent  found  in  »  territory  attached  to  a  county  by  an  uncon- 
stitutional law.  held  void,  52.  f    f  '"  ""ran 

11l!!?i  *?.!/•*?  '•y  '"  yncpn^titutional  law,  de  facto  part  thereof,  64. 

School  dtotrict,  organixed  partly  from  territory  uncon^fitutioMllv 

annexed  to  a  county,  a  de  facto  district,  5«.  '  ^""onaiiy 
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TURM— Sm  OffldAl  T«nii. 

TK8T  ACT— S«e  Forfeiture  of  OfDce. 

Provisions  of,  generally  lield  directory,  144. 

TfiSTAMENT— 

Executed  before  de  facto  notary  public,  valid,  310  n. 

THIRD  PERSONS— 

Seeing  one  in  full  charge  of  an  office,  not  bound  to  inquire  into  hie 
authority,  109. 

TITHE  VALUER— 

De  facto  otUcer,  though  ineligible,  183. 
De  facto,  may  make  a  valid  rate,  326. 
See  Taxes. 

TiTLE— See  Collateral  Atta9k. 

Person  may  have  color  of  right  to  an  office  though  title  known  to  b« 

disputed,  93. 
Person  having  a  prima  facie,  to  office,  entitled  to  recover  possession 
of  books  and  papers  as  against  one  claiming  to  be  de  facto  officer, 
209,  431. 
See  Proceedings  to  Recover  Official  Records. 

TOWN— 

Though   irregularly  organized,  collaterally  unassailable  after  ten 
years  of  existence,  70. 

TOWN  CLERK— See  Municipal  Clerk. 

Not  taking  declaration  office  is  de   facto  oiflcer,  though  statute 

makes  his  election  void,  144. 
De  facto  officer,  though  moving  into  another  town,  100. 

TOWN  OFFICERS— See  Municipal  Officers. 

TOWN  SUPERVISOR— 

Cannot  refuse  payment  of  a  draft  to  a  school  trustee  de  facto,  434. 

TOWNSHIP  SUPERVISOR— 

Failing  to  take  oath,  de  facto  officer,  136. 

Seated   after   being  directed   by   the  court   to   deliver   books  and 
papers  to  his  opponent,  not  de  facto  officer,  302. 

TOWNSHIP  TRUSTEE— 

Acting  after  liaving  accepted  office  of  postmaster,  ie  facto  officer, 


TREASON— 

Undor  king  de  facto,  punishable,  5. 

TREASURER- See  County  Treasurer. 

Person  may  become  district  treasurer,  though  occupying  the  In- 
compatible office  of  district  councillor,  163. 

City  treasurer  failing  to  take  oath,  de  facto  officer,  136. 

City  treasurer  appointed  by  mayor,  de  facto  officer,  though  Act 
authorizing  appointment  be  void,  194. 
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raXABVKER— Continued. 

^ffl«r?Sr'""  "'  ^''°°'  ''"»*••  '""""'y  -PPoint^d  -le  "cto 
8«me  where  he  faiU  to  give  bond,  138. 

hJm  ^h    '^""'^  '°  P'y  °*"  ^*'"  to  treaaurer  de  facto  210 
Held  otherwise  in  New  Yoric,  211  ' 

PayS  "bv^.^  "^P*"«»  t"  P«y  warrant*  drawn  on  him.  242. 

A!!r"**"!f  V  "l'"  '•'"ding  on  corporation.  318. 
Acta  of  de  facto,  in  relation  to  taxes— See  Taxea. 

TBESPA88-See  Tre.pai.er. 

TRE8PASSKH— 

"^oJra^Sththy.S,  2««""""«"  ""•*"  """•  "■  '-  -»">«  -'t>- 
Bound  to  know  whether  he  ha.  a  good  title  or  not   26U 

Vanou.  Illustrations,  267,  329 

™  ^ef"'  ""'"  '"  »•"  f""^''  t°  *«•'«  the  constitutional 

i??»^';^t?;rpuu  tli— ^^^^       ^"— »„.  2a». 

Conflicting  authorities,  270. 
De  facto  officer  liable  for  acts  done  by  his  order   271 

^''Iffl?!     „T*^  ^^-  '**'.  'f  *°  "'"''•"■  "'"-in  scop,,  of  duties  annexed 
to  office,  only  nominal  damages  recoverable   272  "unexpa 

Perwn  bona  flde  a8.i.ting  de  facto  officer,  not  liable,  275. 
TRIBUNAL— See  Court. 

UNCONSTITUTIONAL  LAW-See  Officers  Holding  Under  Uncon.titu 
tional  Law — .Judge. 
ObwrvatioBa  on,  41. 
Bindiug  in  Enfi^iand.  41. 

Not  binding  in  United  States  oi  *  anada,  34.  41 
No  distinction  between  laws  manif^-stly  umx,nstitutionnl  and  laws 

of  do«btful  constitutionality,  193. 
NouncoMtitutionally  created  offices  in  Englnnd,  41. 
wBces  created  by,  not  generally  recognized.  34   35  30 

e^Uo'rti^Sfl^    unconstitutionally    created    cannot   be   guilty   of 
Doctrine  that  unconstitutional  law  may  create  an  office,  37 

37!40.""    *^'*"""»  °*  <=*»«»  supporting  such  conflicting  doctrine. 
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UNCONSTITUTIONAL  LAW—Continumt. 

Viawi  of  the  authoritiet  m  to  whether  an  uneonttitutlonal  law  can 

create  a  de  facto  municipal  corporation,  01. 
Doctrine  that  it  cannot,  58. 
Doctrine  that  it  can,  a«  merely  causing  an  irregular  organicatlon, 

S3-0S. 
Distinction  between  a  patent  unconstitutionally  and  one  de|ienU- 

ing  on  facts,  65. 
Unconstitutional   law   causing  an   irregularity,   though  municipal 

organization  not  under  it,  56. 
Authorities  unconditionally  holding  that  unconstitutional  law  can 

create  a  de  facto  municipal  corporation,  57. 

See  De  Facto  Municipal  Corporation. 
Unconstitutionality  of  law,  proper  aubject  of  inquiry  in  quo  war- 

wanto,  473. 

UNDER  STEWARD— See  Steward. 

USBR^ 

Of  corporate  franehiae  necessary  to  constitute  de  facto  municipal 

corporation,  40,  02. 
Of  office  necessary  to  found  an  application  for  quo  warranto,  471. 
Not  sufficient  that  officer  tendered  himself  to  be  sworn,  471. 
Taking  of  oath,  sufficient,  471. 
Where  officer  is  a  de  facto  officer,  not  necessary  w>  prove  bis  taking 

oath,  471. 

USURPER— 

Definition  of,  25. 

Possession  by,  affords  no  right,  81. 

May  become  a  de  facto  officer  by  reputation.  111. 

Acting  in  good  faith  not  punishable  for  usurpation,  268. 

Held  otherwise  in  Kentucky,  265. 
De  facto  officer  is  a  usurper,  as  to  himself,  266. 
Mandamus  lies  to  oust  a  mere  usurper,  441. 
Prohibition  lies  for  like  purpose,  440. 
Not  shielded  from  collateral  attack,  430. 

Courts  will  collaterally  inquire  into  existence  of  office,  since  holder 
of  a  non -existing  office,  a  mere  usurper,  430. 

USURPATION— See    Usurper— Criminal   Responsibility. 


VACANCY— 

There  may  be  a  de  facto  officer,  though  office  be  legally  full,  74,  178. 
But  if  de  jure  officer  be  in  possession,  there  cannot    be  a  de  facto 
officer,  74. 
Where  no  vacancy  in  office  of  surveyor  in  a  county,  another 

surveyor  acting  therein,  not  a  de  facto  officer,  110. 
Person  attempting  to  act  before  beginning  of  his  term,  and 
.    while  the  office  is  held  by  his  predecessor,  not  a  de  facto 

officer,  115. 
Conflicting  cases  in  regard  to  officers  holding  under  unconsti- 
tional  law,  109,  200. 
Person  appointed  to  office  full  of  a  de  facto  officer,  not  a  de  facto 

officer,  78. 
Appointment .  of  a  person  to  succeed   an  officer,  who  refuses  to 
vacate  oflBee,  doea  not  constitute  the  appointee  a  de  facto  officer, 
78,  77. 
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VACANCT— CoMMHiMrf. 

Junior  county  Judge  acting  u  lurrogaU  judge  kfter  •ppointment 
o(  ragutar  Judge,  held  dt  Ucto  offlSr.  Il7. 

resignation,  d«  facto  offleer,  119. 
^•7?^  »  M!*r*...'?J"'  »-"°«y'  «»"•«  •""  the  ««.  i. 


fliMd,  not  a  de  facto  iudge,  416  a. 

.i1Sl«  •P^lu**l  *°   ""   •   "•"ncy.   holding  over   after   regular 
election  without  reappointment,  may  be  a  de  facto  officer,  119. 

..■?h„r!fJ"!!^'   ""^  A'*"*.™?"   "PPointwl   by   governor    without 

VALIDITY  OF  ACTS— See  Acta. 

Acta  of  de  facto  officers  valid,  3,  301. 

Acts  performed  by  de  facto  officer  for  his  own  benefit,  void,  23,  20.1. 

VERBAL  APPOINTMENTS— See  Irregular  Appointments. 

Persons  verballv  appointed  may  be  de  facto  officers,  though  required 

to  be  appointed  in  writing,  173,  170.  b      -m      "^ 

SUtute  rMuiring  appointment  in  writing,  held  in  one  caae  to  be 

merely  directory,  176. 

VESTRYMEN— 

lUte  for  the  poor  made  by,  valid,  3,  172. 
Irregularly  elected,  de  facto  officers.  172. 

VIOLENCE— 

PerMn  taking  possession  of  office  by  violence  is  not  a  de  facto 

omcer,  80. 

Person   obtaining   possession    ,.f   the   office   of  school    trustee    bv 

threats,  not  de  facto  officer,  92.  ' 

VIVA  VOCE  VOTES— See  Votes. 

VOTKSJ— 

Person  elected  by  viva  voce  votes  instead  of  by  ballot,  may  be  de 

facto  officer,  174.  »  .f 

Cast  for  ineligible  candidate,  not  generally  void,  164. 
Rule  different  where  ineligibility  notorious,  164. 
Person  receiving  minority  of  votes,  may  be  de  facto  officer.  183,  184. 

WARRANT— 

Issued  by  police  justice  holding  an  abolished  office,  invalid.  30. 
Issued  by  woman  claiming  to  be  a  school  superintendent    ie  facto, 

where  there  ia  a  de  jure  superintendent  in  office,  invalid,  77. 
Issued  by  alderman  acting  as  justice  of  the  peace  without  Ukinir 

oath,  held  invalid,  418.  " 

Signed  by  de  facto  justice  of  the  peace,  valid,  413. 
Signed  by  justice  of  the  peace  who  has  not  taken  oath  of  office 

valid,   133. 
Warrant  of  distress  valid,  though  issued  to  enforce  payment  of  a 

poor-rate  made  by  de  facto  officers,  184. 
Executed  by  a  deputy  constable  who  has  not  renewed  his  oath, 

valid,  134. 
Judgment  for  unlawfully  selling  liquor,  not  assailable  on  ground 

that  warrant  executed  by  de  facto  constable.  318. 
Service  of.  by  de  facto  officers,  valid,  318. 
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WARRANT— Con«>Mi«f. 

De  facto  ofllcer  executing,  protected  by  criminal  law,  214. 

Protected  by  civil  law,  273. 
Municipal  warranta  autliorized,  signed,  or  iaaued  by  de  facto  muni- 
cipal officera,  valid,  313. 
Otherwise  where  municipal  organization  hai  no  lawful  exis- 
tence, 313. 
Thus  held  where  organization  under  unconatitntion«l  Act,  52. 

WARRANT  OF  DISTRESS— See  Warrant 

WRIT— 

Service  of,  by  de  facto  officer,  valid,  SIS- 
WRIT  OF  ASSIZE— 

Abolished  in  England,  440. 

Judge  in  United  States  not  removable  by,  440. 

WRIT  OF  ERROR— 

Title  of  judge  de  facto  not  assailable  by,  407,  412. 

Title  of  judge  de  facto  not  triable  by,  though  he  has  not  taken 

oath  and  sacrament  acording  to  25  Car.  II,  411. 
Not  assignable  for  error,  that  Chief  Justice  of  King's  Bench  baa 

not  taken  oath  prescribed  by  25  Car.  II,  c.  22,  420. 

WRIT  OF  QUO  WARRANTO—  See  Quo  Warranto. 
Was  a  high  prerogative  writ,  462. 

Was  prosecuted  by  attorney-general  at  suit  of  king,  without  a  re- 
lator, 462. 
Waa  a  civil  remedy,  452. 
Fell  into  disuse  in  England,  462. 
Still  used  in  some  American  States  on  behalf  of  State,  4C2. 
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